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Introduction

Gradual elimination, based on economic growth revival, of the consequences of the 1998 financial and economic crisis was the most important trend in Russia’s development during the past three years. A new stage in economic transformations within the ongoing reforms the onset of which can be traced back to the middle of the year 2000 has put into focus the necessity of and the opportunities for achieving the goals of modernizing the national economy and finding solutions to social problems. It has in fact become a common notion that this would be impossible without overcoming the weakness of the State system and making it function at a higher quality level.  

An important component of State regulation as applied to the sphere of property relations is State property management (or participation in such management). In the approved by the Russian Government in the autumn of 1999 Concept of the management of State property and privatization in the Russian Federation, as well as in “The Main Directions of the Socio-Economic Policy of the Government of the Russian Federation in a Long-Term Perspective” approved in the summer of 2000, three principal types of the objects of such policy were distinguished: 1) State  unitary enterprises (SUE) and institutions; 2) economic entities with participation of the State; 3) immovable property. As can be seen from this list, State-owned enterprises are logically a priority object for State regulation in the sphere of property relations. 

Considering the known reduction in the role of privatization in generating the budgetary system’s revenues in recent years, the problem of efficient management of State property is becoming especially important. At the same time, the reform of State property management cannot be limited to providing the State with revenues from sources other than taxes.  As regards the sector of unitary enterprises, the task of a more high-quality execution of  their State  functions and satisfying public interests, rationalization and higher quality of budgetary policy (both in expenditures and revenues) is now becoming a greatest priority.   

Keeping a considerable number of enterprises (including strategic ones) in State ownership, transferring property rights from one subject of administration  to another (without changing the status of State property), and inter-department conflicts all directly influence the efficiency of the currently active enterprises, and indirectly – the general economic situation in Russia.    

The main goals of the present study are to make an analysis of the existing forms and methods of managing State  unitary enterprises and to prepare appropriate recommendations to be applied to the present Russian situation. 

At the beginning of the study, the sector of unitary enterprises is analyzed from a quantitative point of view (including their dynamics and structure), as well as from the standpoint of the existing schemes of their management (Chapter 1). Later on, in Chapter 2, the financial problems associated with the performance of SUEs on a broad scale are dealt with (the ratios of different sources, the relationships between enterprises and budgets, the principal instances of law violations associated with these, the issues of restructuring the debts to the budgetary system).  

In Chapter 3, on the basis of an estimation of legal regulation of the State property rights and the concept of reforming the State sector, possible approaches to and the ways of reorganizing the sector of unitary enterprises are analyzed, including an evaluation of the prospects for transforming some SUE into other organizational and legal forms, revealing positive and negative aspects of one of the draft laws dealing with this problem, and recommendations for changing the existing normative and legal base. The latter include amendments to the draft law on unitary enterprises which is currently being developed, final development of the Model Charter of a federal state  unitary enterprise and the Model Contract with its director, as well an analysis of control and audit procedures for  unitary enterprises (as exemplified by subject of the RF) (Annex 1-4). Chapter 4 is devoted to an overview and analysis of the management practice as applied to unitary enterprises at a local level (as exemplified by subject of the RF) supplemented by samples of corresponding normative and legal acts pertaining to this problem (Annex 5-8). One more appendix reviews a cumulative foreign experience of the performance of State enterprises (as exemplified by West European countries) (Annex 9).

 The results obtained can be applied as follows: 

-  as elements of the legislative base for State regulation (including amendments to the existing normative and legal acts, as well as development of new normative and legal documents), 

- to prepare programmes for Russia’s development for various timespans; 

- as a specific element of the concept of developing a long-term model of the national corporate sector. 

Potential users of the projects’s results can be the Government of the RF, the State Duma of the Federal Assembly of the RF, and the Ministry of State Property of the RF. 

1. Analysis of existing organizational-legal forms and specific instruments of management of unitary state enterprises.

1.1. Quantitative analysis of unitary state enterprises in Russia

1.1.1. General survey of the place of unitary state enterprises among subjects of management 

In the course of the market transformation over the last ten years the proportion of state property ownership in the Russian economy has decreased noticeably.

According to data from Goskomstat [the State Statistics Commission], proceeding from the Unified State Registry of Enterprises and Organizations of all forms of property ownership and management (EGRPO), the number of state enterprises and organizations decreased from 325,000 units as of 1 January 1995 to 151,000 as of 1 January 2001, that is, by about 2.2 times. At the same time there was noted a certain growth in the number of municipal enterprises, from 171,000 units as of 1 January 1995 to 217,000 as of 1 January 2001, or by twenty-seven percent.
 Nevertheless, the aggregate share of state and municipal enterprises and organizations in the overall number of enterprises and organizations shrank by about 2.5 times: from 25.5 percent at the end of 1994 to 11.0 percent at the end of the year 2000. Moreover, beginning in 1998 the number of state enterprises and organization and, correspondingly, their share in the overall number of enterprises and organizations began to yield to the contribution of municipal enterprises and organizations (Table 1).

Table 1

Dynamics of enterprises and organizations of state and municipal forms of property ownership in Russia in the years 1995-2001

	Date
	State property ownership
	Municipal property ownership 
	State and municipal property ownership

	
	thousand units
	in % of the overall number of enterprises and organizations
	Thou-sand units
	in % of the overall number of enterprises and organizations
	Thousand units
	in % of the overall number of enterprises and organizations 

	As of 1.01.1995
	   325
	16.7
	  171
	         8.8
	     496
	25.5

	As of 1.01.1996
	   322
	14.3
	  198
	          8.8
	     520
	23.1

	As of 1.01.1997
	   233
	9.3
	  184
	         7.3
	     417
	16.6

	As of 1.01.1998
	   143
	5.4
	  178
	         6.5
	     321
	11.9

	As of 1.01.1999
	    148
	5.1
	  183
	         6.3
	     331
	11.4

	As of 1.01.2000
	    150
	4.8
	  198
	         6.4
	     348
	11.2

	As of 1.01.2001
	    151
	4.5
	   217
	         6.5
	     368
	11.0


Source: Russian statistical annual: Collection of statistics / Moscow, Goskomstat of Russia, 2001, p. 313, calculations by the authors.

With that it has to be noted that, despite the shrinking of the proportion of enterprises and organizations of state and municipal property ownership in the overall number of management subjects registered in the Unified State Registry of Enterprises and Organizations, their absolute number has had a tendency to grow in recent years. Thus, the number of enterprises and organizations of state property ownership, having reached a minimum of 143,000 units as of 1 January 1998, increased over the following three years by 8,000 units (the greatest growth took place in 1998 – 5,000 units). A similar picture was also observed for the sector of municipal enterprises and organizations. Over the years 1998-2000 their number increased by 39,000 units relative to the minimum of the second half of the 1990s – 178,000 units as of the end of 1997 (the greatest growth took place in the year 2000 – 19,000 units).

As a result, the number of enterprises and organizations of municipal property ownership as of 1 January 2001 exceeded the magnitude of the given indicator as of 1 January 1995 by almost twenty-seven percent, that is, as of the moment from which statistical observation has been conducted within the framework of the Unified State Registry of Enterprises and Organizations. For state enterprises and organizations the analogous indicator comprised 46.5 percent, that is, their growth after 1998 was relatively small.

With that it has to be noted that the itemized estimate of the quantitative parameters of the state and municipal form of property ownership in the Russian economy represents a great problem and requires separate consideration.

The data contained in Table 1 are a generalized itemized estimate of the state and municipal form of property ownership in the Russian economy. Actually, unitary state and municipal enterprises comprise only a part of the enterprises and organizations of these forms of property ownership.

 Table 2

Proportion of state and municipal enterprises in Russia's economy in 1995-2001

	Date (as of 1 January
	State enterprises 
	Municipal enterprises 
	State and municipal enterprises 

	
	units
	in % to the total number of enterprises and organizations of the state form of property owner-ship
	in % to the total number of enterprises and organizations of all forms of property owner-ship according to the Unified State Registry of Enterprises and Organi-zations 
	units
	in % to the total number of enter-prises and organi-zations of the munici-pal form of property owner-ship
	in % to the total number of enter-prises and organi-zations of all forms of property owner-ship accord-ing to the Unified State Registry of Enter-prises and Organi-zations
	units
	in %

to the total number of enter-prises and organi-zations of the state and munici-pal forms of property owner-ship
	in % to the total number of enter-prises and organi-zations of all forms of property owner-ship accord-ing to the Unified State Registry of Enter-prises and Organi-zations

	1995 
	 68141
	    21.0
	3.5
	58705
	  34.3
	3.0
	126846
	25.6
	6.5

	1996 
	…
	     …
	…
	…
	  …
	…
	90784
	17.5
	4.0

	1998 
	 44931
	    31.4
	1.6
	  43333
	  24.3
	1.6
	88264
	27.5
	3.2

	2000
	  …
	    …
	…
	…
	…
	…
	 79020*
	22.7
	 2.5


*  – overall number of unitary enterprises according to data from Goskomstat of the Russian Federation; the remainder are state enterprises on the independent balance sheet on the basis of data from the State Committee of the Russian Federation on Management of State Property (hereafter: State Committee on Property of the Russian Federation) 

Source: data bank of the State Committee on Property of the Russian Federation, Russian statistical annual: Collection of statistics / Moscow, Goskomstat of Russia, 2001, p. 313, T. Kordiukova, M. Galkin, A. Eigel’. Unitarnye predpriiatiia – potentsial’nyi dokhod ili potentsial’nye riski dlia regional’nykh i mestnykh administratsii? (Unitary enterprises – potential income or potential risks for regional and local administrations?) // Kredit Rossii. Analiticheskii biulleten’ Reitingovoi sluzhby EA-Ratings, strategicheskogo partnera Standard & Poor’s, (Russia’s credit. Analytic bulletin of the Rating service EA-Ratings, of the strategic partner Standard & Poor’s), № 19-20 (46-47), October 2001, p. 1, calculations by the authors.

The data presented in Table 2 permit drawing the conclusion that state and municipal unitary enterprises on an independent balance sheet (further: SUEs and MUPs) over the course of the second half of the 1990s comprised twenty to thirty percent of all enterprises and organizations of the respective forms of property ownership. Their share in the overall number of management subjects registered at the Unified State Registry of Enterprises and Organizations (EGRPO) was very tiny; it decreased constantly from 6.5 percent as of the end of 1994 to 2.5 percent as of the beginning of the year 2000. Such quantitative estimates may elicit a certain doubt.  With that one should have in mind the following aspects of the problem of determing the parameters of the state and municipal sector which are important for statistical accounting.

Differences in the data banks of Ministry of State Property (previously the State Committee on Property) of the Russian Federation and EGRPO. In the first of them what is meant are only enterprises as such. In EGRPO branches and representative offices are taken into account. It is highly probable that if a proper accounting of branches and representative offices were run, the share of the SUE and MUP sector would grow substantially. 

One more aspect of the accuracy of the accounting of the SUE and MUP sector is connected to so-called «dead enterprises.» A special study conducted by the EA-Ratings Rating Service in 2000-2001 showed that out of more than 3,100,000 enterprises and organizations registered in the Russian Federation by the beginning of the year 2000, only a quarter regularly made their accounts available to Goskomstat of the Russian Federation. Accounting discipline in the sector of unitary enterprises was on a higher level than in the economy as a whole: according to results from 1999, financial accounting was made available by 45,000 unitary enterprises (or fifty-seven percent). Among them were 26,000 MUPs, 11,000 SUEs of constituent members of the Russian Federation, and 8,000 SUEs. Comparing the latter figure with the number of federal state unitary enterprises (FSUEs) mentioned in the Concept of Managing State Property and of Privatization in the Russian Federation approved by the Government of the Russian Federation in September 1999 (13,786 units), the conclusion may be drawn that the accounting discipline for FSUEs (those which made accounts available to Goskomstat of the Russian Federation comprised fifty-eight percent of the magnitude shown in the Concept) was about on the same level as in the sector of unitary enterprises on the whole (fifty-seven percent).

Thus 34,000 unitary enterprises failed to make their accounting for the results of 1999 available. The reasons could be connected to the fact that they were in the process of reorganizing, liquidation, or bankruptcy, and also to their conducting accounting according to a simplified system due to their size (small unitary enterprises).
1.1.2. Dynamics and structure of state enterprises by forms of property ownership and branches in the 1990s

As was shown above, the sector of unitary enterprises includes enterprises owned by the Russian Federation, its subjects (republics, krais, oblasts, etc), and municipal formations. Not possessing accurate data on the number of unitary enterprises for each of these forms of property ownership, for purposes of analysis one may turn to information from the State Committee on Property of the Russian Federation data bank for state enterprises on an independent balance sheet for 1993, 1994, 1995, 1996, and 1998 (Table 3).

Table 3

Number and structure of state enterprises on an independent balance sheet according by form of property ownership in 1993-1998

	Date
	Total
	Federal ownership
	Republican ownership
	Krai, oblast ownership
	Constituent members of the Russian Federation ownership
	Municipal ownership

	
	units
	in %
	units
	in %
	units
	in %
	units
	in %
	units
	in %
	units
	in %

	1 Feb. 1993
	199459
	100
	107887
	54.1
	11572
	5.8
	13573
	6.8
	25145
	12.6
	66427
	33.3

	1 Jan 1994,

of 1993, %
	156635

78.5
	100
	63284

58.7
	40.4
	10765

93.0
	6.9
	15633

115.2
	10.0
	26398

105.0
	16.9
	66953

100.8
	42.7

	1 Jan 1995,

of 1994, %
	126846

81.0
	100
	45384

71.7
	35.8
	10928

101.5
	8.6
	11829

75.7
	9.3
	22757

86.2
	17.9
	58705

87.7
	46.3

	1July 1995,

of 1.01.

1995, %
	119879

94.5
	100
	41629

91.7
	34.7
	10905

99.8
	9.1
	11617

98.2
	9.7
	22522

99.0
	18.8
	55728

94.9
	46.5

	1 Jan 1996,

of 1 Jan

1995, %;

of 1 July

1995, %
	90778

71.6

75.7
	100
	33290

73.4

80.0
	36.7
	8209

75.1

75.3
	9.0
	7218

61.0

62.1
	8.0
	15427

67.8

68.5
	17.0
	42061

71.6

75.5
	46.3

	1 June1996,

of 1996, %
	88864

97.9
	100
	31824

95.6
	35.8
	7570

92.2
	8.5
	6885

95.4
	7.7
	14455

93.7
	16.3
	42585

101.2
	47.9

	1 Jan1998,

of 1 Jan

1996, %;

of 1 June

1996, %;

of 1 Feb

1993, %
	88264

97.2

99.3

44.3
	100
	29666

89.1

93.2

27.5
	33.6
	7872

95.9

104.0

68.0
	8.9
	7393

102.4

107.4

54.5
	8.4
	15265

98.9

105.6

60.7
	17.3
	43333

103.0

101.8

65.2
	49.1

	Doinikov*
	87714
	100
	29550
	33б7
	…
	…
	…
	…
	14528
	16.6
	43636
	49.7


* - The number of unitary enterprises without indication of concrete data, presumably the number of state enterprises on an independent balance sheet as of the beginning of 1999.

Source: State Committee on Property of the Russian Federation data bank; I.V. Doinikov. Pravovoe regulirovanie gosudarstvennogo predprinimatel’stva: Uchebno-metodicheskoe posobie (Judicial regulating of state business enterprises: An learning and methodological textbook). Moscow: PRIOR Publishing House, 2001, 102; calculations by the authors.

 The data from Table 3 show that the basic tendency in the correlation among diverse types of state enterprises in the 1990s was the running-ahead decrease in the number of federal state enterprises (almost by four times) in comparison with  state enterprises of republics within the Russian Federations and of municipal formations (by about one third). State enterprises belonging to the property ownership of krais and oblasts occupied an intermediate position among them: their number decreased by forty-five percent.

While the number of federal state enterprises decreased undeviatingly, the dynamics of state enterprises of other forms of property ownership were not so unambiguous. Thus the number of republican state enterprises in 1994 grew by 1.5 percent, and in 1996-1997 by four percent. The number of state enterprises belonging to the property ownership of krais and oblasts as of 1 January 1994 grew by sixteen percent in comparison with the beginning of 1993, while between 1 January 1996 and 1 January 1998 the number grew by 2.4 percent. For municipal enterprises the analogous indicators comprised 0.8 percent and three percent, respectively.

The factual stagnation of the privatization process which began in the summer of 1996 can be clearly seen from Table 3. The number of state enterprises on an independent balance sheet as of 1 January 1998 was practically unchanged in comparison with 1 Juune 1996. Moroever, the number of state enterprises had risen for all forms of property ownership (with the exception of federal ownership).

The basic results of all these processes were:

- a time and a half decrease in the share of federal state enterprises in the overall mass of state enterprises on an independent balance sheet (from fifty-four percent at the beginning of 1993 to thirty-three to thirty-seven percent in 1995-1998);

- a practically undeviating growth in the share of municipal enterprises (from one third at the beginning of 1993 to almost one half at the beginning of 1998;

- the share of state enterprises belonging to the property ownership of constituent members of the Russian Federation grew the least (from 12.6 percent at the beginning of 1993 to about seventeen or eighteen percent in the following years);

- Republican enterprises began predominating in the mass of state enterprises belonging to the property ownership of constituent members of the Russian Federation beginning in early 1996,
 although the republics comprise less than one quarter of all constituent members of the Russian Federation, and their proportion of the aggregate population of the country as of the beginning of 1998 comprised about sixteen percent, and about thirteen percent in the gross regional product in 1997 for Russia as a whole.

 The structure of state enterprises on an independent balance sheet in the 1990s is represented below (Table 4).

Table 4

Structure of state and municipal enterprises in Russia in 1993-1998 on independent balance sheets by branches of industry (in percentages)

	Branches
	As of 1Feb

1993
	As of

1Jan

1994
	As of

1Jan

1995
	As of

1July

1995
	As of

1Jan

1996
	As of

1June

1996
	As of

1April

1997
	As of

1Jan

1998

	Light industry
	     1.1
	1.0
	   0.9
	     0.9
	0.8
	0.7
	0.7
	0.7

	Food industry
	     2.4
	2.5
	   2.3
	     2.2
	1.6
	1.6
	1.6
	1.6

	Construction enterprises
	     7.2
	7.9
	    7.2
	     6.9
	5.5
	5.2
	4.9
	4.8

	Construction materials industry
	     1.3
	1.3
	   1.0
	    1.0
	0.8
	0.8
	0.8
	0.8

	Agricultural enterprises and equipment maintenance servicing for agriculture
	     7.2
	6.8
	    6.4
	    6.8
	7.1
	7.2
	7.2
	7.2

	Motor vehicle transport and motor vehicle repair enterprises
	     2.2
	4.1
	   4.2
	   4.4
	4.9
	4.9
	4.9
	4.9

	Retail trade
	   24.9
	19.4
	  15.9
	 16.0
	12.3
	12.2
	11.4
	10.9

	Wholesale trade
	     0.9
	1.2
	   1.3
	   1.3
	1.4
	1.4
	  1.4
	1.6

	Public eating facilities
	     9.8
	7.4
	     6.6
	    6.7
	5.6
	5.6
	  5.4
	5.4

	Consumer services
	  13.2
	11.8
	    9.3
	   9.4
	6.5
	6.6
	 6.3
	6.2

	Incomplete construction sites
	     4.8
	4.6
	    4.8
	   4.9
	5.3
	5.3
	 5.4
	5.4

	Others
	   24.8
	32.2
	   40.1
	 39.4
	48.1
	48.6
	50.3
	50.7

	Total
	 100.0
	100.0
	 100.0
	100.0
	100.0
	
	100.0
	100.0


Source: State Committee on Property of the Russian Federation, calculations by the authors.

From Table 4 it follows that the basic tendency of changes in the industrial branch structure of state and municipal enterprises in 1993-1997 was a sharp increase, a doubling in the proportion of enterprises of the so-called «other» branches (from 24.8 percent to 50.7 percent).

It has to be explained that the official statistical accounting of the State Committee on Property of the Russian Federation singled out first of all those branches of the economy, the enterprises of which, proceeding from the norms of state programs for privatization, were subject to obligatory privatization (with not very large limitations): light industry and the food industry, construction and the construction materials industry, motor vehicle transport and motor vehicle repair enterprises (further: the motor vehicle business), retail and wholesale trade, public eating facilities and consumer services, incomplete construction sites, and also agriculture.
 Whereas base branches of the economy (the fuel and energy complex, metallurgy, chemicals and petrochemicals, machine-building and metalworking, the timber, woodworking, and cellulose-paper industry, transport by kinds of transport, with the exception of motor vehicle transport), and also housing and utilities, branches of the social sphere, science and scientific services, and a considerable number of others, were not singled out in this classification. It is namely they which comprise the «others» category.

Aside from state enterprises of «other» branches, over the period 1993-1997 there was growth in the share of the motor vehicle business (from 2.2 percent to 4.9 percent), wholesale trade (from 0.9 percent to 1.6 percent), incomplete construction sites (from 4.8 percent to 5.4 percent). The share of agricultural enterprises and equipment maintenance servicing for agriculture remained stable (7.2 percent). Aside from the block of «other» branches, by the beginning of 1998 the proportion of practically all other branches, both those that had increased and those that decreased the share of their representation in the overall structure, did not exceed ten percent, the only exception being retail trade (about eleven percent). At the beginning of 1993 this was characteristic of consumer services (13.2 percent) along with retail trade (almost one fourth).       

In connection with this there arises the legitimate question, at what level of the state sector did the processes which brought about such a growth in the proportion of branches not having strategic significance in the economy occur?

Table 5  

Structure of state enterprises in Russia in 1993-1998 on independent balance sheets of federal property ownership by branches of industry

	Branches
	As of 1 Feb

1993
	As of

1 Jan 1994
	As of

1 Jan 1995
	As of

1 Jan 1998

	
	     units
	%
	     units
	%
	     Units
	%
	     units
	      %

	Light industry
	     1273
	1.2
	  682
	 1.1
	286
	  0.6
	 165
	0.6

	Food industry
	     2541
	2.4
	1476
	 2.3
	899
	  2.0
	  445
	1.5

	Construction enterprises
	     8866
	8.2
	 6027
	 9.5
	3650
	  8.0
	1539
	5.2

	Construction materials industry
	     1349
	1.3
	   753
	 1.2
	455
	  1.0
	  210
	0.7

	Agricultural enterprises and equipment maintenance servicing for agriculture
	     8596
	8.0
	3635
	 5.7
	2904
	   6.4
	 2397
	8.1

	Motor vehicle transport and motor vehicle repair enterprises
	     2936
	2.7
	 2188
	 3.5
	1312
	   2.9
	   742
	2.5

	Retail trade
	   20342
	18.9
	7745
	12.2
	2775
	   6.1
	 1934
	6.5

	Wholesale trade
	     1075
	1.0
	  406
	  0.6
	292
	   0.6
	   172
	0.6

	Public eating facilities
	    9414
	8.7
	  3500
	  5.5
	1735
	   3.8
	   625
	2.1

	Consumer services
	    9989
	9.3
	 3689
	  5.8
	1876
	   4.1
	   905
	3.1

	Incomplete construction sites
	   7859
	7.3
	  5028
	   7.9
	4447
	   9.8
	 3690
	12.4

	Others
	  33557
	31.1
	28155
	44.5
	24753
	 54.5
	16842
	56.8

	Total
	107887
	100.0
	63284
	100.0
	45384
	100.0
	29666
	100.0


Source: data base of the State Committee on Property of the Russian Federation, calculations by the authors.

Table 5 shows that in the structure of state enterprises on independent balance sheets of federal property ownership by branches of industry by the beginning of 1998 the share of «other» branches had grown significantly (to 56.8 percent as against 31.1 percent at the  beginning of 1993).


The share of incomplete construction sites grew to about the same degree (from 7.3 percent to 12.4 percent). Aside from the block of «other» branches, this category of enterprises proved the only one, the proportion of which exceeded ten percent (at the beginning of 1993 such a one was retail trade – about nineteen percent).


The share of agricultural enterprises, which had decreased from eight percent to 5.7 percent by the beginning of 1994, began to grow in the following years and by the beginning of 1998 had returned to its initial magnitude (8.1 percent). The share of the motor vehicle business was practically unchanged over that period (2.7 and 2.5 percent). It has to be emphasized thereby that the absolute number of federal enterprises in these branches decreased: by 3.6 times in agriculture and by almost four times in the motor vehicle business. The proportion of all other branches decreased noticeably.

Changes in the structure of state enterprises of republican property ownership by branches of industry were different (Table 6).

Table 6 

Structure of state enterprises in Russia in 1993-1998 on independent balance sheets of republican property ownership by branches of industry

	Branches
	As of 1 Feb

1993
	As of

1 Jan 1994
	As of

1 Jan 1995
	As of

1 Jan 1998

	
	     units
	%
	     units
	%
	     units
	%
	     units
	      %

	Light industry
	     230
	2.0
	  288
	   2.7
	334
	  3.1
	 189
	2.4

	Food industry
	     400
	3.5
	  582
	  5.4
	522
	  4.8
	  326
	4.1

	Construction enterprises
	     1929
	16.7
	 2387
	 22.2
	2294
	21.0
	1148
	14.6

	Construction materials industry
	      247
	2.1
	   329
	   3.1
	302
	  2.8
	  203
	2.6

	Agricultural enterprises and equipment maintenance servicing for agriculture
	    1665
	14.4
	2396
	 22.3
	2235
	  20.5
	 2306
	29.3

	Motor vehicle transport and motor vehicle repair enterprises
	     551
	4.8
	 671
	    6.2
	588
	   5.4
	   386
	4.9

	Retail trade
	   1689
	14.6
	  212
	   2.0
	401
	   3.7
	    196
	2.5

	Wholesale trade
	     140
	1.2
	  196
	   1.8
	132
	   1.2
	      70
	0.9

	Public eating facilities
	    1427
	12.3
	    94
	   0.9
	15
	   0.1
	       24
	0.3

	Consumer services
	    372
	3.2
	   186
	  1.7
	 241
	   2.2
	     347
	4.4

	Incomplete construction sites
	    786
	6.8
	  1053
	   9.8
	662
	   6.1
	   577
	7.3

	Others
	  2136
	18.5
	   2371
	  22.0
	3202
	 29.3
	2100
	26.7

	Total
	11572
	100.0
	10765
	100.0
	10928
	100.0
	7872
	100.0


Source: data base of the State Committee on Property of the Russian Federation, calculations by the authors.

In the structure of republican state enterprises by branch of industry the share of «other» branches grew by less than one and a half times: from 18.5 percent at the beginning of 1993 to 26.7 percent at the beginning of 1998. But with that there took place a noticeable growth in the share of enterprises of other branches of the goods production sphere: agricultural enterprises by more than two times (from 14.4 percent to 29.3 percent), three branches of industry (light, good, and construction materials) – from 7.6 percent do 9.1 percent (in the aggregate), and also of consumer services (from 3.2 percent to 4.4 percent) and of incomplete construction sites (from 6.8 percent to 7.3 percent). The share of the motor vehicle business remained almost without change (slightly less than five percent). Only construction, retail and wholesale trade, and public eating facilities decreased their proportions in the overall structure by branches of industry.

In summary, by the beginning of 1998 the greatest proportion in the by-branch structure of republican state enterprises was occupied namely by agricultural enterprises and enterprises of «other» branches (56 percent in the aggregate). Aside from them only construction had a share exceeding one tenth (14.6 percent); at the beginning of 1993 along with construction (16.7 percent) this was characteristic of retail trade (14.6 percent) and public eating facilities (12.3 percent). It is especially necessary to note that over the years 1993-1997 the absolute number of republican agricultural enterprises grew by almost forty percent, and it practically did not lessen for the block of «other» branches.

We will now analyze changes in the branch structure of state enterprises of krai and oblast property ownership (Table 7).

Table 7

Structure of state enterprises in Russia in 1993-1998 on independent balance sheets of krai and oblast property ownership by branches of industry

	Branches
	As of 1 Feb

1993
	As of

1 Jan 1994
	As of

1 Jan 1995
	As of

1 Jan 1998

	
	     units
	%
	     units
	%
	     units
	%
	     units
	      %

	Light industry
	     552
	4.1
	     451
	   2.9
	327
	  2.8
	 111
	1.5

	Food industry
	   1322
	9.7
	    1313
	  8.4
	923
	  7.8
	  232
	3.1

	Construction enterprises
	    2736
	20.2
	   2992
	 19.1
	2224
	18.8
	  852
	11.5

	Construction materials industry
	      782
	5.8
	     753
	   4.8
	389
	  3.3
	  141
	1.9

	Agricultural enterprises and equipment maintenance servicing for agriculture
	    2778
	20.5
	   3082
	 19.7
	1786
	  15.1
	  917
	12.4

	Motor vehicle transport and motor vehicle repair enterprises
	     662
	4.9
	     856
	    5.5
	706
	   6.0
	  447
	6.0

	Retail trade
	     602
	4.4
	     303
	   1.9
	422
	   3.6
	  462
	6.2

	Wholesale trade
	     383
	2.8
	     304
	   1.9
	219
	   1.9
	    75
	1.0

	Public eating facilities
	    177
	1.3
	       80
	   0.5
	59
	   0.5
	     52
	0.7

	Consumer services
	    497
	3.7
	    422
	   2.7
	 242
	   2.0
	     61
	0.8

	Incomplete construction sites
	    281
	2.1
	    315
	   2.0
	263
	   2.2
	   150
	2.0

	Others
	  2801
	20.6
	  4762
	  30.5
	4269
	 36.1
	 3893
	52.7

	Total
	13573
	100.0
	15633
	100.0
	11829
	100.0
	 7393
	100.0


Source: data base of the State Committee on Property of the Russian Federation, calculations by the authors.

Like federal state enterprises, the share of «other» branches grew in the branch structure of krai and oblast state enterprises: from 20.6 percent at the beginning of 1993 do 52.7 percent at the beginning of 1998. The proportions of the majority of the remaining branches decreased. An exception were retail trade (growth from 4.4 percent to 6.2 percent), the motor vehicle business (growth from 4.9 percent do 6.0 percent), and incomplete construction sites (their share fluctated at about 2.0 percent). As at the beginning of 1993, aside from the block of «other» branches, only agricultural (12.4 percent) and construction (11.5 percent) enterprises had proportions exceeding ten percent. The majority of krai and oblast state enterprises of all branches decreased, with the exception of the block of «other» branches, where an increase of almost forty percent was observed. 

Far more curious were shifts in the branch structure of enterprises of municipal property ownership (Table 8). 

Table 8 

Structure of state enterprises in Russia in 1993-1998 on independent balance sheets of municipal property ownership by branches of industry

	Branches
	As of 1 Feb

1993
	As of

1 Jan 1994
	As of

1 Jan 1995
	As of

1 Jan1998

	
	     units
	%
	     units
	%
	     units
	%
	     units
	      %

	Light industry
	       164
	0.2
	     187
	    0.3
	249
	  0.4
	  144
	0.3

	Food industry
	       478
	0.7
	     540
	    0.8
	522
	  0.9
	   392
	0.9

	Construction enterprises
	       907
	1.4
	     921
	   1.4
	  961
	  1.6
	   674
	1.6

	Construction materials industry
	      212
	0.3
	     159
	    0.2
	135
	   0.2
	   122
	0.3

	Agricultural enterprises and equipment maintenance servicing for agriculture
	    1408
	2.1
	   1505
	    2.2
	1253
	   2.1
	    767
	1.8

	Motor vehicle transport and motor vehicle repair enterprises
	     319
	0.5
	    2653
	    4.0
	2750
	   4.7
	  2725
	6.3

	Retail trade
	 27042
	40.7
	  22067
	   33.0
	16574
	   28.2
	  6993
	16.1

	Wholesale trade
	       264
	0.4
	       909
	     1.4
	 971
	    1.7
	 1066
	2.5

	Public eating facilities
	    8585
	12.9
	   7878
	   11.8
	6539
	  11.1
	  4054
	9.4

	Consumer services
	 15371
	23.1
	14194
	   21.2
	 9418
	   16.0
	   4180
	9.6

	Incomplete construction sites
	     672
	1.0
	       777
	   1.2
	661
	    1.1
	   326
	0.8

	Others
	  11005
	16.6
	   15163
	  21.6
	18672
	  31.8
	21890
	50.5

	Total
	  66427
	100.0
	   66953
	100.0
	58705
	100.0
	 43333
	100.0


Source: data base of the State Committee on Property of the Russian Federation, calculations by the authors.

As in the instance of federal, krai, and oblast state enterprises, the basic shift in the branch structure of municipal enterprises was the sharp growth in the share of enterprises of «other» branches from 16.6 percent at the beginning of 1993 to 50.5 percent at the beginning of 1998. At the same time the shares of the motor vehicle business (from 0.5 percent to 6.3 percent) and retail trade (from 0.5 percent to 6.3 percent) grew to an even greater degree. Along with that, like republican state enterprises, the proportions of the branches of three branches (light, good, and constructions materials) of industry (from 1.2 percent to 1.5 percent in the aggregate), and of construction (from 1.4 percent to 1.6 percent) increased somewhat. The shares of the remaining branches in the overall structure decreased.

In summary, by the beginning of 1998, aside from the block of «other» branches, only retail trade had a proportion exceeding one tenth (slightly more than sixteen percent), while at the beginning of 1993 this was characteristic, along with retail trade, of consumer services (slightly more than twenty-three percent) and public eating facilities (about thirteen percent). It should especially be emphasized that over the period being analyzed as to municipal property ownership there was observed an explosive increase in the absolute number of motor vehicle transport (together with motor vehicle repair) enterprises (by about 8.5 times), of wholesale trade enterprises (by more than four times), and of enterprises of «other» branches (double).

It is necessary to understand that all the changes in the number of state enterprises on an independent balance sheet in the 1990s were a consequence not only of their privatization and liquidation, but also of the differentiation of property ownership among diverse levels of [governmental] authority and between creations of new enterprises.

1.1.3. Dynamics and structure of unitary state enterprises after adoption of the Concept of managing state property and of privatization of 1999.

The beginning of a new stage in the reformation of property ownership relations in Russian was laid by the approval of the Concept of managing state property and of privatization in the Russian Federation (hereafter in the text: the Concept) by Decree of the Government of the Russian Federation №1024 dated 9 September 1999. By Decree of the Government of the Russian Federation №1024 dated 9 September 1999. It was namely in this document that for the first time unitary enterprises along with blocks of stock (units, shares) of the state in the capital of companies [khoziaistvennye obshchestva] (AO stock companies first of all) and real estate were singled out in the capacity of an object of state policy in the area of managing its property. Correspondingly, for the first time the number of unitary state enterprises of federal property ownership (FSUE) – 13,786 units – was named (however, without clarification of the concrete date as of when this figure was established). This figure is about half the number mentioned above of the number of federal state enterprises on independent balance sheets as of 1 January 1998 (29,666 units). The impossibility of privatization and liquidation of almost sixteen thousand unitary state enterprises over half a year's time in the context of the tortuous reversals of fortune in the economic and political development of the country in 1998-1999 is obvious enough.

In all likelihood, what we are talking about is that the database of the Ministry of State Property of the Russian Federation initially included aggregate data (how complete is a question) on the number of enterprises and institutions of this or that level of property ownership, improperly calling them state enterprises on an independent balance sheet. It is entirely possible that there was also proceeding a process of transformation of unitary enterprises into institutions during the course or reorganizations. In the Concept the number of federal institutions is given at 23,099 units.

At the very same time it is impossible not to direct one's attention to the fact that the overall number of regional and municipal unitary enterprises as of 1 January 2000 according to data from Goskomstat of the Russian Federation (65,000 units) was about eleven percent more than the aggregate number of state enterprises on independent balance sheets of republican, krai, oblast, and municipal property ownership (about 58,600 units) as of 1 January 1998 according to the data base of the Ministry of State Property of the Russian Federation.  

The following dynamics of the absolute number of federal state unitary enterprises can also be traced by information from the Ministry of State Property of the Russian Federation. By the summer of the year 2000 after conducting energetic work in the Registry of property ownership of the Russian Federation there had been taken into account 11,200 unitary enterprises, as of 1 September 2001 – 9,855 units, and as of 1 January 2002 – 9,394 units (or about thirty-two percent fewer than was indicated in the Concept). Such a decrease in the absolute number of federal state unitary enterprises is explained by the implementation of the set of measures envisaged by the Concept directed at curtailment of their numbers (reorganization, privatization, liquidation). At the same time it cannot be asserted unambiguously that in the future the vector of the quantitative dynamics of federal state unitary enterprises will point undeviatingly toward their decrease. 

Table 9

Cross-Industry Structure of Federal, Regional, and Municipal Unitary Enterprises in 2000-2002

	Branches
	Federal state unitary enterprises as of 1 January 2002 
	Regional and municipal unitary enterprises as of 1 January 2002

	
	number
	share
	number
	share

	Industry, including
	 1844
	 19.6
	  6044
	16.4

	- machine building and metal working (minus the medical equipment industry) 
	  879
	   9.4
	…
	…

	- timber, wood working, and cellulose-paper industry
	  229
	   2.4
	…
	…

	- printing trades industry
	  219
	   2.3
	…
	…

	- light industry
	  153
	   1.6
	…
	…

	- construction materials industry
	    83
	   0.9
	…
	…

	- food industry
	    64
	   0.7
	…
	…

	- medical industry
	    59
	   0.6
	…
	…

	- chemical industry
	    42
	   0.4
	…
	…

	- fuel industry
	    35
	   0.4
	…
	…

	- electrical energy
	     31
	   0.3
	…
	…

	- non-ferrous metallurgy
	     27
	   0.3
	…
	…

	- ferrous metallurgy
	    16
	    0.2
	…
	…

	- microbiological industry
	       7
	     0.1
	…
	…

	- flour milling-groats and mixed fodder industry
	-
	-
	…
	…

	Agriculture and timber
	1368
	  14.6
	  2000
	 5.4

	Transport and communications
	1033
	  11.0
	  1818
	 4.9

	Construction
	  988
	  10.5
	  2799
	  7.6

	Trade and public eating facilities 
	  909
	    9.7
	   9627
	25.2

	Housing and public  utilities
	  162
	    1.7
	10155
	27.6

	Others, including
	 3090
	   32.9
	  4477
	12.2

	- science and scientific services
	1431
	   15.2
	…
	…

	- material and technical supplies and sales
	  692
	     7.4
	…
	…

	- health care, physical training [PT], and social welfare
	   226
	     2.4
	…
	  1.0

	- geology and mineral wealth prospecting, geodesy and hydrometerological services
	   218
	    2.3
	…
	…

	- management
	   158
	    1.7
	…
	…

	- culture and art
	   155
	    1.6
	…
	…

	- other kinds of of material production activities
	 140
	    1.5
	…
	…

	- education
	   60
	    0.6
	…
	    0.4

	- finances, credit, insurance, pensions
	    10
	    0.2
	      235*
	    0.6

	Total
	9394
	100.0
	36795**
	100.0


* - finances, marketing, auditing;

**- sub-federal and municipal unitary enterprises which made financial accounting available for 1996 and 1999

Source: agency site of the Ministry of State Property  of the Russian Federation www.mgi.ru (March 2002); T. Kordiukova, M. Galkin, F. Eigel’. Unitarnye predpriiatiia – potentsial’nyi dokhod ili potentsial’nye riski dlia regional’nykh i mestnykh administratsii? (Unitary enterprises – potential income or potential risks for regional and local administrations?) // Kredit Rossii. Analiticheskii biulleten’ Reitingovoi sluzhby EA-Ratings, strategicheskogo partnera Standard & Poor’s, (Russia’s credit. Analytic bulletin of the Rating service EA-Ratings, of the strategic partner Standard & Poor’s), N. 19-20 (46-47), October 2001, p. 3; TACIS project “Povyshenie effektivnosti upravleniia gosudarstvennymi i munitsipal’nymi unitarnymi predpriiatiiami” (Increasing efficiency of management of state and municipal unitary enterprises) Materials for a seminar 7 December 2001 (preliminary option). GBRW, EA-Ratings, part 1, p. 7.

From the data in Table 9 (despite the fact that they relate to different dates), the differences in their branch structure between federal unitary enterprises on the one hand and regional and municipal ones on the other hand become obvious. They are connected in the tightest possible way with the levels of their authority warrants and with the limits of responsibility.

In the structure of regional and municipal unitary enterprises the greatest proportion belongs to housing and public utilities (27.6 percent) and trade and public eating facilities (25.2 percent), which in the aggregate make up almost fifty-three percent of all economically active subjects of that organizational-legal form. On the contrary, these branches make up only 11.4 percent in the make-up of federal unitary enterprises. At the same time in the structure of federal unitary enterprises a noticeably greater proportion is taken up by enterprises of agriculture and timber (14.6 percent against 5.4 percent in the make-up of regional and municipal unitary enterprises), transport and communications (eleven percent against 4.9 percent), but mainly other branches (almost thirty-three percent against 12.2 percent), among which more than two thirds go to science and scientific services. The proportion of industry and construction in the structure of federal enterprises (about thirty percent in the aggregate) does not different in principle from the place of these branches in the structure of regional and municipal unitary enterprises (twenty-four percent in the aggregate). 

The absolute number of unitary enterprises of regional and municipal property ownership exceeded the number of federal unitary enterprises in all branches. However, it is necessary thereby to have in mind that these data differ by two years in the time of their receipt, and also that about 37,000 regional and municipal unitary enterprises forming the mass of the data during work on the TACIS project «Increasing efficiency of management of state and municipal unitary enterprises» were «alive,» that is, providing accounting to Goskomstat of the Russian Federation in 1996 and in 1999. Not making their way into it were enterprises in the process of reorganization, liquidation, and bankruptcy, and also those conducting accounting according to a simplified system due to their size (small unitary enterprises), and also, apparently, those created after 1996. On the other hand, it is obvious that creation of a registry of federal unitary enterprises is far from completion, which is connected, in the first place, to the absence of clear demarcation of the rights of various levels of [government] authority to this or that property and to the striving in a whole number of instances of the leadership of the regions and of the unitary enterprises located in them to avoid application of accounting and control procedures by federal agencies of [governmental] authority. Thus, according to data from the Department of accounting for state-owned property at the Ministry of State Property of the Russian Federation, by the middle of the year 2000 in the sixty-nine constituent members of the Russian Federation there were discovered 1232 juridical persons [legal entities] who [which] were declared as federal in the region, but were not thereby registered with the appropriate federal agencies. 

 Upon detailed deaggregation of the branch structure of federal state unitary enterprises it becomes obvious that as of the beginning of 2002 the weightiest in it were the shares of science and scientific services (15.2 percent), agriculture and timber (14.6 percent), and transport and communications (eleven percent). In all these branches the absolute number of enterprises exceeds one thousand units. Close to this figure are construction (10.5 percent) and trade and public eating facilities (9.7 percent), where at the present time federal state unitary enterprises number 988 and 909, respectively. In industry, which on the whole accounts for about one fifth of all existing federal state unitary enterprises, the greatest proportion is had by machine building and metalworking (about forty-eight percent or 9.4 percent of the total number of federal state unitary enterprises in the economy). The share of material and technical supplies and sales enterprises is noticeable (7.4 percent). The proportion of all the remaining branches does not exceed 2.5 percent.

The number of federal state unitary enterprises in this or that branch reflects in great measure, on the one hand, the level of concentration of production which took shape in the pre-reform period, and on the other hand, the degree of attractiveness of the branch itself for external (not only foreign) investors and the quality of government policy for management of its property in the preceding years. Highly indicative in this regard is the extremely insignificant (up to fifty units) of federal state unitary enterprises in the branches of the fuel-energy complex, metallurgy, and chemicals, which had a high level of concentration of production for technological reasons while still within the framework of the centralized economy. With the beginning of market reforms their export specialization together with the forced integration of a large number of former state enterprises into holdings at the pre-privatization stage made the interest of private capital in them so great that the state, implementing its privatizing program, practically got out of these more attractive branches, keeping only a point property presence in the form of capital shares in stock companies. Thus in the petroleum branch only six unitary enterprises were kept, one in gas, and not a single one in petroleum-gas construction.

On the other pole were a number of branches of the manufacturing industry (machine building first of all), where the initially lesser level of concentration, added to by the crisis in sales and the unthought-through policy of «atomization» of economically active subjects at the stage of mass privatization in 1992-1994 facilitated the fact that a multitude of enterprises in them found themselves outside the field of vision of potential investors and remained state enterprises. This reflected itself in the most baleful way on the state of the science-intensive manufacturers.    

1.2. Legislation regulating the standing of unitary state enterprises

1.2.1. A general survey of legislation regulating the legal status of state unitary enterprises

As the development of privatization in Russia and the curtailment of the volume of state property ownership progressed in 1992-1993 the question inevitably arose in Russia of creation of a legislative base for operational and strategic management of this sector of the economy and of mixed enterprises under the new conditions, all the more so since the situation demanded this in regard to entire branches of economic endeavor. No all-embracing mechanism or unified long-term strategy for solving this problem was worked out. The legal documents on this problem which appeared in the course of conducting mass privatization can be rather conditionally divided into three groups or directions:

- a normative base for representing the state's interests in stock companies with state participation;

- acts regulating issues of the immediate management of state-owned property;

- normative acts dedicated to such an unusual for Russia resolution of this problem as the institute of trust property ownership (trust) for management of blocks of stock owned by the state;

In the upshot in practice greatest development went to the first direction, connected to representation of the state's interests in stock companies, blocks of stock of which assigned to its ownership.

In regard to the immediate management of state-owned property right on the verge of check [voucher] and monetary privatization, what became the most important normative acts were the Decree of the Government of the Russian Federation dated 10 February 1994 №96 «On delegation of authority for management and disposal [command] of objects of federal ownership,» Ukase of the President of the Russian Federation dated 23 May 1994 №1003 «On reform of state enterprises,» contemplating creation of state enterprises with highly limited rights of operational management with regard to their property, and Ukase of the President of the Russian Federation dated 10 June 1994 №1200 «On certain measures for securing state control of the economy» in the part concerning conditions for contracts concluded with leaders of federal state enterprises.

In the last of the above documents, the mandatory terms of the contract to be signed with directors of federal state enterprises were for the first time stipulated as follows:  

– contract duration of no less than three years; 

– monthly guaranteed pay of at least 10-fold minimum salary;

– the enterprise’s director’s share in the enterprise’s profit, after settlement of all liabilities of the enterprise to budgets of all levels, was defined;

– the amount of the compensation to be paid to an enterprise’s director in case of an early off-hire on the initiative of the Government of the Russian Federation or a federal body of executive authority as its delegated agent;;

– the size of compensation to be paid to an enterprise’s director and his family  in case of the latter’s moving into another locality in accordance with the terms of a contract;

– social security guarantees to an enterprise’s director and his family, including in the event of the director’s death or disability;   

– the rights and responsibilities of an enterprise’s director associated with the management of an enterprise, including the right to hire and dismiss employees, to delegate authority and manage the enterprise’s property;  

– the procedure for reporting by an enterprise’s director;

– the procedure and conditions for an early termination of the contract;

an enterprise’s director responsibility for violating the terms of the contract, the economic results of an enterprise’s activity, safe upkeep and purpose-oriented use of property, including material liability for damages inflicted on the enterprise as a result of the activity or lack of activity on the part of an enterprise’s director. 

It was recommended that the executive authorities of subject of the RF apply the provisions of this Decree when signing contracts with the directors of state enterprises owned by the regions as state property. The Government of the RF was commissioned, within a 3-month term, to approve the procedure and forms of reporting for the directors of federal State enterprises acting on the basis of contracts signed in accordance with civil legislation
.

By the time of the end of voucher privatization, the basic problem in issues of management of state enterprises remained the excessively great freedom of action of the director corps, this freedom having come already at the end of the 1980s after the appearance in the legal field of the time of the juridical construction of the right to complete managerial control.

This freedom granted the subject of such a right (in reality – the enterprise's leader) a wide range of authorizations in regard to the property owner's property (including independent control of financial flows and utilization of profits). 

In practice under the circumstances of the growing crisis of the centralized economy and the spontaneous privatization which began at the end of the 1980s and the beginning of the 1990s such rights authorized to the leaders of state enterprises led to transfer of a part of the financial flows of these economically active subjects to satellite firms (before 1991 – to cooperatives), to the practice of concluding deals in the interests of the managers, and to incomplete receipt of income by the budget system. On this background the question of the freedoms and mechanisms of management by the state of its property became especially acute.

The new Civil Code of the Russian Federation adopted at the end of 1994 became the grounding document containing a detailed classification of all the juridical persons [legal entities] in the market economy. It was namely in it that the definition was given of a unitary enterprise as «a commercial organization not endowed with property rights to property assigned to it by the owner» (Article 113). The property of a unitary enterprise was declared indivisible, that is, it could not be allocated by contributions (shares, units) including among employees of the enterprise. Only state and municipal enterprises could be created in the form of unitary enterprises.

A detailed comparative characterization of the various types of state unitary enterprises and institutions is given in Table 10. 

Table 10

A comparative characterization of unitary enterprises and institutions according to legislation of the Russian Federation

	
	Unitary enterprises (UP)
	Institutions

	                             
	Unitary enterprises with the right to conduct economic affairs/do business (PKhV)
	Unitary enterprises with the right to operational management (POU) (state [kazennoe])
	

	Base legal norms
	Civil Code of the Russian Federation, Ch. 4, Art. 113-115; Ch. 19, Art. 294-300
	Civil Code of the Russian Federation, Ch. 4, Art. 120; Ch. 19, Art. 294-300

	Other legal norms
	Principle reference of the Civil Code of the Russian Federation to the Law on state and municipal unitary enterprises (GMUP) (not adopted)

Law on bookkeeping accounting (obligation of unitary enterprises to present accounts annually to an authorized agency)

Law “On financial-industrial groups” and others.

Ukases of the President of the Russian Federation, decrees of the government and documents of the Ministry of Property of the Russian Federation 1999-2002
	Budgetary code – for state (state budgetary) ones

The Law on noncommercial organizations – for others

Executive instructions / regulations [secondary legislation issued by the executive branch of government – trans.’s note]

	Peculiarities of legal position in individual kinds of activities
	Executive instructions / regulations, dispositions [instructions] by ministries and agencies
	Laws and other legal acts, dispositions [instructions] by ministries and agencies (in concrete spheres)

	Possibility of non-state forms
	Only state and municipal enterprises
	State and other institutions are possible

	Possibility of several owners
	No. Only the unitary nature of the given legal person [legal entity] (French – unitaire, Latin – unitas), conditioned by: 1) only one form of property, and 2) in distinction from economic societies and associations, the owner does not lose rights to the unitary enterprise 
	Yes (for example, Point 1 of Article 11 of the law on education) 

	Base status
	Commercial organization
	Noncommercial organization

	Base definition
	= a commercial organization not endowed with property rights to the property assigned to it by the property owner. The property of a unitary enterprise is indivisible and cannot be distributed by contributions (allotments, shares).

The only kind of commercial organizations having special (special purpose), and not general legal capacity (Article 49 of the Civil Code of the Russian Federation)


	 = an organization created by an owner for accomplishment of managerial, socio-cultural, or other functions of a noncommercial nature and financed by him completely or partially

	Founding document
	The charter (must contain, aside from the general requirements of Article 52 of the Civil Code of the Russian Federation, information about the subject and purposes of activities, the size of the charter capital, and the way and sources of its formation)

Standard charter
	Charter or individual clause confirmed by the owner (owners), or a Sample charter, or a Standard clause on an institution in a concrete sphere

	Particulars of creation
	By decision of an authorized state agency or agency of local self-government
	For federal state ones – in instances envisaged by the law on state (municipal) unitary enterprises, by decision of the Government of the Russian Federation on the basis of property which is federal property. The Charter is approved by the Government of the Russian Federation (norms for other enterprises are unclear; previously the Ukase of the President of the Russian Federation “On reform of state enterprises” №1003 dated 23 May 1994 was applied).


	-

	Charter capital
	Cannot be less than the sum determined by the law on state or municipal unitary enterprises. If the cost of a check auction proves less than charter capital, then the charter capital must be decreased. If the cost of a check auction proves less than the size established by law, the unitary enterprise may be liquidated by order of a court.

 
	-
	-

	Right to assigned property (common)
	Property is state or municipal property and belongs to such an enterprise on the basis of the right to do business or the right to operational management.


	By the totality of legal norms, first of all Article 296 of the Civil Code of the Russian Federation.

The only kind of noncommercial organization not the owner of its property.

	Beginning of rights to do business and operational management
	Property becomes an object of these rights not from the moment of the taking of the decision by the owner, but from the moment of transfer of property to the enterprise or institution. In practice – from the moment property is secured on the balance sheet.   

	Cessation of rights to do business and operational management
	By general norms for cessation of property rights, in the instance of rightful withdrawal of the property by decision of the property owner. Upon privatization – together with the rights of state or municipal property.

	Transfer of rights to do business and operational management
	Upon transfer of property rights to a state or municipal enterprise as a property complex to another owner of state or municipal property, such an enterprise retains the right to do business.

Upon transfer of property rights to an institution to another person, this institution retains rights of operational management.

	Peculiarities and differences of rights to do business and rights to operational management
 
	They are (limited) rights of estate and possess all features of rights of estate. The possessor of rights to do business, like an owner and can sue for recognition of his property rights (p. 12 of Obzor VAS (Survey of the Higher Arbitration Court), letter № 13 dated 28 April 1997).

They legalize the property base for independent participation in civil legal relations of juridical persons-nonproperty owners (a peculiarity of the transitional nature of property turnover), which is impossible in classical (developed) property turnover (law and order).

The difference in principle between the right to do business (PKhV) and the right to operational management (POU) is in the volume of property rights and operational-economic independence.

Only unitary (state and municipal) enterprises as a variety of commercial organizations are subjects of the right to do business. The right to do business, nevertheless, is possible for property received at the expense of income from the activities of institutions (if entrepreneurial activities are permitted by the property owner).

Unitary (state) enterprises, institutions, and enterprises in private ownership are subjects of the right to operational management (POU). 

On the whole two varieties of the right to operational management may be singled out: for state [kazennye] enterprises and institutions (from the point of view of responsibility for obligations).

	Property owner rights in relation to property
	The property owner decides only questions of creating an enterprise, determining the subject and goals of activities (that is, the volume of legal capacity), reorganization and liquidation, appoints the director (leader), accomplishes monitoring, and has the right to receive a part of the profit.

The right to remove, rent, or otherwise have disposal of property is absent. 

Since property leaves the actual possession of the property owner-founder and is entered onto the balance of the unitary enterprise, the property owner losses the legal competence to possession and use, and, to a significant measure, to have disposal of.

Removal and redistribution of property (without the agreement of the unitary enterprise, but taking into account the interests of creditors) is admissible only during reorganization and liquidation.

 
	According to Articles 296-298 of the Civil Code of the Russian Federation.

The owner of property assigned to a state [kazennoe] enterprise or institution has the right to remove superfluous, unused, or unused for its designated purpose property and to have disposal of it at his discretion (nonjudicially).

It is presumed that the three indicated cases of removal of property are exhaustive (previously the law on property allowed removal at one’s discretion)

	The right (of a subject of the law) to assignment of property (particularities)
	According to Articles 294-295 of the Civil Code of the Russian Federation.

A state or municipal unitary enterprise to which property belongs on [the basis of] the right to do business (PKhV) possesses, uses, and has disposal of this property within limits established by the Civil Code
Limitation of the legal competence of a unitary enterprise as to ownership and usage is inadmissible at the level of executive instructions / regulations
	According to Articles 296-298 of the Civil Code of the Russian Federation.

A state [kazennoe] enterprise, and also an institution (independently of type of property owner – the state, a municipality, a juridical person) in relation to the property assigned to them implements within the limits established by the law, in accordance with the purposes of its activities, missions of the property owner, and intended purpose of the property the rights of ownership, usage, and having disposal of it.



	Bounds of implementation of rights on the part of a subject of the law.

Right to alienate or otherwise have disposal of real estate.
	The subject and purposes of a state or municipal unitary enterprise. If the actions of a unitary enterprise lead to the impossibility of utilizing property for its intended purpose (alienation or making available to other persons for long-term use) or if they limit possibilities for carrying out charter tasks, these transactions upon suit by the property owner may be declared null and void by court of law.

An enterprise does not have the right to sell real estate, rent it out, mortgage it, enter it in the capacity of a deposit into the charter capital of companies and partnerships or otherwise have disposal of without the agreement of the property owner. 

 An enterprise has independent disposal of the remaining (non-real estate) property if something otherwise is not provided for by law or executive instruction / regulation
	The right to alienate or otherwise have disposal of assigned property only with the agreement of the property owner.
This concerns both non-real estate and real estate property, if what is meant is not ready product which is being produced. A unitary enterprise has the right to have independent disposal of the latter if something else has not been established.
	An institution does not have the right to alienate or otherwise have disposal of property assigned to it and [also] property acquired at the expense of resources allocated it by itemized estimate.

Property which an institution has dealt with shall be obtained upon demand by the property owner from someone else's illegal possession.

Thus by general rule, institutions do not, even with the agreement of the property owner, have the right to have disposal of (rent out, mortgage, sell, etc.) real estate, both that assigned to them by the property owner and that acquired at the expense of resources allocated by the property owner. They have the right to use only the monetary resources allocated according to the itemized estimate in accordance with [their] intended purpose.

Thus the right to have at one's disposal (including alienation) is absent in principle, if what is meant is not monetary resources expended strictly according to the itemized estimate.

	Rights of operational-economic activities
	Unlimited in fact
	Independently sells products produced if not otherwise established by law or other acts

	

	Financing
	Sources are not limited
	Sources are not limited in practice

	By itemized estimate

Completely or partially by the property owner due to transfer to the institution of monetary resources or assignment to it of other property with [on the basis of] the right to operational management (Articles 296, 298 of the Civil Code of the Russian Federation).

	Profit
	The property owner only has a right to a part of the profit.

Norms are in a stage of discussion
	The manner of distribution of income is determined by the property owner without coordination with the enterprise

	-

	Right to engage in activities bringing in income
	By definition
	If the property owner envisaged this in the charter (regulations). Such income and property acquired at its expense are accounted for on an independent balance sheet and enter into «independent disposal» -- the conduct of economic affairs (although the latter is not named directly by the legislator) by an institution (according to legal competencies of Articles 294-295, 298 of the Civil Code of the Russian Federation).

The given rule is based upon the possibility of incomplete financing by the property owner of all the necessary requirements of the institution and the necessity caused by this of limited participation of the institution-nonproperty owner in property turnover in a role close to that of unitary enterprises. Accordingly, the institute receives two kinds of property of different legal status and differently registered: 1) received according to itemized estimate, with the right to operational management (POU); 2) “earned,” on a separate balance sheet, by special right of estate (factually, the right to do business (PKhV)).


	Status of the fruits, products, and income obtained
	The fruits, products, and income obtained from the usage of property in [a status of] conduct of business (KhV) or operational management (OU), and also property acquired by a unitary enterprise or institution by agreement [dogovor] or on other grounds, enters into the conduct of business (KhV) or operational management (OU) of the enterprise or institution (Article 299 of the Civil Code of the Russian Federation).

It is presumed that the given results become the object of the property rights of the founders of unitary enterprises and institutions, and not of the juridical persons [legal entities] themselves. After all, the property base for their appearance was the property of the property owner-founder which was at the unitary enterprise or institution on limited right of estate.

	Liability for obligations (general)
	A unitary enterprise is liable for its obligations through all the property belonging to it. A unitary enterprise does not bear responsibility for the obligations of the property owner of its property.

The property liability of a unitary enterprise for its obligations in principle corresponds to the general rules of civil law liability characteristic of a juridical person [legal entity].
	Only through monetary resources at its disposal.

Upon their insufficiency or the refusal of the principal debtor, subsidizing responsibility is borne by the property owner of the respective property (according to Article 399 of the Civil Code of the Russian Federation on subsidizing responsibility); see also Article 9 of the law «On noncommercial organizations»



	Liability for obligations (particularities)
	Through the entire property

The property owner of the property of an enterprise founded on [the basis of] the right to do business (PKhV) is not liable for the obligations of the enterprise, with the exception of the instances in P. 3 of Article 56 of the Civil Code of the Russian Federation (if: 1) it is not otherwise provided for in the founding documents; 2) if the insolvency was caused by the property owner). 
	Through the entire property

The subsidizing responsibility of the Russian Federation for the obligations of a federal state [kazennoe] enterprise upon insufficiency of its property (in the Civil Code). More often in standardized and concrete charters – in the event of insufficiency of monetary resources.
	

	The possibility of bankruptcy – depending on the bounds of juridical independence (according to the Civil Code of the Russian Federation, Article 25, 65).
	Yes
	No (the only kind of commercial organization which cannot be declared insolvent)
	No (among noncommercial organizations only consumer cooperatives, philanthropic, and other foundations can be declared insolvent)

	Reorganization or liquidation
	By decision of an authorized agency
	By decision of the Government of the Russian Federation (for federal state [kazennye] ones)
	By decision of the property owner

	Management agency
	The manager who is appointed by the property owner or by an agency authorized by the property owner and accountable to them
	Depending on the founding documents

	Subsidiary enterprises
	A unitary enterprise may create in the capacity of a juridical person [legal entity] another unitary enterprise, transferring to it in established manner a part of its property to a conduct of business status (KhV). The unitary enterprise approves the charter and appoints the manager (detailed manner not determined). The requirements of the Civil Code of the Russian Federation on allotment as a method or reorganization of juridical persons [legal entities] (Articles 57-60) apply.

	-
	-

	Liability for obligations of a subsidiary enterprise
	According to P. 3 of Article 56 of the Civil Code of the Russian Federation
	-
	-

	The possibility of accomplishing the functions of an entrusted manager
	Impossible due to Article 1015 of the Civil Code of the Russian Federation
	-


Sources:
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With the coming into force on 1 January 1995 of Part I of the Civil Code of the Russian Federation, the central problem of management of state property in a transitional economy, regulating the right to conduct business, was closed from the formal legal point of view. The right ceased to be complete. However, the total of six articles devoted to the right to conduct business contained in Chapters 4 and 19 of the Civil Code obviously could not become the instruments for implementation of the rights, in essence, of the state as property owner.

The federal law of 30 November 1994 (№ 52-FZ) «On putting into effect Part One of the Civil Code of the Russian Federation» established that the norms of the Code concerning unitary enterprises based on the right to conduct business (Articles 113, 114, 294, 295, 299, 300) and concerning unitary enterprises based on the right of operational management also apply respectively to state and municipal enterprises based on the right of full conducting of business created before official publication of Part One of the Code, and also to federal state [kazennye] enterprises
 (Articles 113, 115, 296, 297, 299, 300).

However such a law, as well as a more general one addressing state property management on the whole, has not been adopted for a long time
. The founding documents of these enterprises were subject to being brought into accordance with the norms of Part One of the Code in a manner and within periods of time which will be determined upon adoption of the law on state and municipal unitary enterprises.

However, such a law, as well as a more general one devoted to management of state property on the whole, was never adopted. In its absence the Government and the Ministry of State Property of Russia adopted individual normative acts devoted to certain aspects of the functioning of state unitary enterprises (SUE) (for example, on working state unitary enterprises accomplishing the running of real estate in federal ownership and sale of assets of state enterprises which are or are have been liquidated). A new law on privatization (N 123-FZ), which entered into force on 2 August 1997, also defined as one of its [privatization's] methods the transformation of state unitary enterprises after the conducting of inventory of property and auditor checks into stock companies (AO), one hundred percent of the stock of which is in state (municipal) property ownership.
 The mid-term program for socio-economic development of the Russian Federation for the period 1997-2000 envisaged completion of the reorganization of all federal unitary enterprises on [the basis of] the right to conduct business into companies with one hundred percent state capital or into federal state [kazennye] enterprises before 1 January 1999,
 which was not achieved.

As was already indicated above, the beginning of the new stage of reforming property ownership relations in Russia was marked by approval by Decree of the Government of the Russian Federation №1024 dated 9 September 1999 of the Concept of managing state property and of privatization in the Russian Federation (further in the text – the Concept). The fact that perhaps for the first time since 1992 the problem of managing state property was given priority over a formal change in the form of property ownership may already be considered highly symptomatic. The sharp decrease in the value of enterprises and blocks of their stock after devaluation of the ruble naturally brought about a shift of accent in the actions of the federal center in 1998-1999 toward increasing non-tax income of the budget at the expense of utilizing state property, which automatically required the introduction of precision and clarity into the relations between various agencies of [governmental] authority.

The Concept (in the new wording dated 29 November 2000) proceeds from the necessity of gradually curtailing the number of state and municipal unitary enterprises and parallel implementation of a set of measures to improve their management. The set of measures includes:

1. Determination of:

- the range and number of unitary enterprises necessary for carrying out state functions;

-  the goals of the state as applicable to each enterprise and institution.

 2. Establishment of: 

the manner of accounting by managers of unitary enterprises and institutions for the course of the fulfillment of the approved program (plan);

the manner of making managerial decisions upon failure to achieve a state goal or failure to fulfill a program (plan);

criteria and manner of transfer of part of the profit of an enterprise to the budget.

3. Toughening of monitoring of the activities of enterprises and institutions themselves and of their managers.

The main reason why the Russian government is striving to curtail the number of unitary enterprises at all levels, orienting itself in the long-term perspective to their transformation into open stock companies (OAO), one hundred percent of the stock of which is in state or municipal property ownership, or into state [kazennye] enterprises, is the drawbacks inherent to the conduct of business as a legal institute.

They are connected to the asymmetry of legal competencies of the subject of such a right and the titular property owner – the state. In the absence of a law on state and municipal unitary enterprises, their managers have great freedom of action regarding income and property, which they de facto own, use, and have at their disposal. At the same time Article 295 of the Civil Code of the Russian Federation leaves to the titular property owner a precisely outlined range of functions: 1) creation, reorganization, and liquidation of an enterprise; 2) determination of the subject and purposes of its activities; 3) appointment of the manager; 4) monitoring of property transferred with [on the basis of] the right to conduct business (PKhV); 5) the right to a part of the profits (without concrete mechanisms for implementing these rights).

It was namely the weakness of the state (lack of incentive (lack of desire) of the apparatus) in the 1990s which led to the fact that it, as property owner, never did take advantage of the rights granted it by the Civil Code of the Russian Federation (for example, to a share of the profits). Before 1999 it never did see to the drawing up of mechanisms for implementing its rights through a Charter, etc. An additional complicating factor was retention of the former norms of labor legislation effectively protecting the rights of managers of unitary enterprises and making the probability of his firing not very great at all.

The basic directions [to be taken] for the transformation of unitary enterprises were defined in the Decree of the Government of the Russian Federation dated 6 December 1999 №1348 (which will be brought up below), which in principle allows their retention in the form of unitary enterprises based on the right of doing business.

The new law «On privatization of state and municipal property» dated 21 December 2001 (N 178-FZ) which came into force in 2002 regulates in detail the manner of determining the make-up of the property complex subject to privatization of unitary enterprises (including a plot of land), and conditions and procedures for privatization related transactions.

1.2.2. Analysis of specific forms of managing state unitary enterprises

Proceeding from the fact that in the near future state unitary enterprises (SUE) will remain a component of Russia's economy, in the Conception there was envisaged the working out of a whole set of measures for state regulation of the implementation of this right by economically entities on the basis of construction of a system of relationships with their managers stimulating the efficient activities of the latter in the interests of the property owner and the direct management by state agencies of the corresponding property.

The basic means of such regulation are the Charter of the state unitary enterprise (SUE) and the contract concluded with its manager. By itself this instrument is not a new one; however, the documents adopted for fulfillment of the Concept of management of state property require bringing the Charters of state unitary enterprises into accordance with the new requirements and their registration at the Ministry of Property Relations of the Russian Federation.

Order of the Ministry of State Property of the Russian Federation dated 16 February 2000 №188-r (in the new wording dated 6 March 2001) approved A Sample charter for a federal state unitary enterprise. Subsequently Order of the Ministry of Property Relations of the Russian Federation dated 23 May 2000 №1-r «On measures for implementing Decrees of the Government of the Russian Federation dated 3 February 2000 №104 and 16 March 2000 №234» confirmed the special procedure of the Manner of coordination by the Ministry of Property Relations of the Russian Federation of the charters of federal state unitary enterprises (FSUE).

The second (after the charter) highly important means of regulation by the property owner of the activities of a state unitary enterprise is a contract with its manager. Contracts which managers of such enterprises are to conclude in the future with the Ministry of Property Relations of Russia must accord with the requirements of the Sample contract with a manager of a state federal unitary enterprise approved by Order of the Ministry of State Property of the Russian Federation dated 16 February 2000 №189-r (in the new wording dated 9 June 2000) «On approval of a sample contract with the manager of a federal state unitary enterprise.»

With that, according to Decree of the Government of the Russian Federation dated 16 March 2000 №234, personal appointments of managers of unitary enterprises are effected on a competitive basis under the condition of their certification [attestation] once every three years. This same document approved special regulations for conducting competition for appointment to the position of manager of a federal state unitary enterprise and for conducting certification of managers of federal state unitary enterprises. The above-mentioned order of the Ministry of Property Relations of the Russian Federation dated 23 May 2000 №1-r «On measures for implementation of Decrees of the Russian Federation dated 3 February 2000 №104 and 16 March 2000 №234» approved special procedures on the Manner of concluding, changing, and abrogation of contracts with managers of federal state unitary enterprises and on participation of representatives of the Ministry of Property Relations of the Russian Federation in the work of commissions on certification of managers of federal state unitary enterprises and on conducting a competition for appointment to the position of manager of a federal state unitary enterprise.

For purposes of implementation of the right of the state as property owner ensuing from the Civil Code of the Russian Federation to receive a part of the profit received by a state unitary enterprise (SUE), according to Decree of the Government of the Russian Federation dated 3 February 2000 №104, federal agencies of the executive authority on which are placed coordination and regulating activities in the corresponding branches (spheres of management), with the enlistment when necessary of the Ministry of Finances, for taxes and fees, and of the Ministry of Internal Affairs of the Russian Federation (including for their proposals and within the framework of their competency), must effect annually with regard to federal state unitary enterprises a determination of the size (share) of the profit of federal state unitary enterprises subject to transfer to the federal budget.
Proceeding from the set of measures adopted for fulfilling the Concept of managing state property, the state as property owner, aside from registration of the new charters for federal state unitary enterprises (FSUE) and concluding of contracts with their managers, receives special levers for effecting monitoring of the activities of such enterprises and implementation of monitoring procedures.

1.2.3. Instruments for monitoring the functioning of state unitary enterprises

According to Decree of the Government of the Russian Federation dated 4 October 1999 №1116 (in the new wording dated 15 October 2001) «On approving the manner of accounting by managers of federal state unitary enterprises and by representatives of the Russian Federation in agencies for management of open stock companies" the manager of a federal state unitary enterprise every quarter sends to the Ministry of State Property of the Russian Federation and to the federal agency of the executive authority effecting coordination and regulation of activities in the corresponding branch (sphere of management) a report in the form according to Appendix №1. It consists of five sections.

I.   General information about an enterprise and its manager.

II.  Basic indicators of activities.

1.   Indicators for generalized information:

- data on profit (losses): profit (loss), including sums transferred to the federal budget (with requisitions of documents confirming a given fact), and indebtednesses according to them;

- data on accounts payable (the overall sum and the sum in arrears, including individually allocated sums on indebtedness to the federal budget, state extra-budgetary funds, on payment of labor, and also the length of delay of wages);  

- data on receivables (the overall sum, including individually allocated sums for payment of purchases of products for state needs (the sum from it in arrears), indebtedness of the federal budget, of the budget of a subject of the Russian Federation and of a local budget).

2.  Indicators for detailed analysis

- indicators of profitability of economic activities (overall, of one's own capital, of assets, of investments);

- indicators of liquidity (coefficients of current and absolute liquidity);

- indicators of financial stability (coefficients of security through ones own resources, of the correlation of loan resources and ones own resources);

- indicators of business activeness (periods of turnover of current assets, reserves, and expenditures);

- data about fixed assets (the value of fixed assets and of mobilizational capacities, the share of fixed assets in assets, the coefficient of wear of fixed assets);

- data on the value of net assets of the enterprise;

- data on the share of settlements in other than monetary form.

III. Information about utilization of profit (for reorganization of production, management, and sales and for social and other purposes). 

IV.  Information about real estate not utilized for production purposes.  

1. Real estate rented out (name and characteristics, balance sheet value, income received, including that transferred to the federal budget).

2. Real estate utilized for purposes of receiving income, including real estate mortgaged or otherwise encumbered (with the exception of real estate rented out) (name and characteristics with indication of way of utilization, balance sheet value, income received, including income transferred to the federal budget).

3. Unutilized real estate (name and characteristics, balance sheet value, coefficient of wear).

4. Proposals of the enterprise's manager for further utilization of real estate.

5. Real estate sold over the course of the reporting period (balance sheet value, income received, including income transferred to the federal budget).

V. Information about the presence of signs of bankruptcy (the presence of signs, indebtedness in arrears for monetary obligations and obligatory payments, measures taken by the manager for purposes of financial recovery of the enterprise).

Together with the report there are presented: 1) bookkeeping accounting in the make-up determined by the Federal law «On bookkeeping registry,» and the Regulation on conducting bookkeeping registry and bookkeeping accounting in the Russian Federation; 2) combined bookkeeping accounting (when an enterprise has subsidiary enterprises); 3) certificate on the presenting of a renewed map [card?] of registry of federal of federal property which the enterprise has, and also of a copy of the balance sheet report and other documents about changes of data about objects of registry; 4) certificate of participation of the enterprise in the work of subsidiary enterprises and other companies.

 Annual accounting of the manager of a federal state unitary enterprise envisages directing to the Ministry of State Property of the Russian Federation and to the federal agency of the executive authority which effects coordination and regulation of activities in the corresponding branch (sphere of management), simultaneously with the annual report, a report on the financial-economic activities of the enterprise. The following issues must be reflected in the report:

- structural changes in the nomenclature of the products being put out;

- structural changes in the shares of the goods markets which the enterprise has;

- implementation of measures to improve the quality and competitiveness of the enterprise's products;

- utilization of advanced technologies and inventions in production of products and offering of services;

- fulfillment of federal investment programs;

- achievement of approved basic economic indicators of the enterprise's activities;

- if the enterprise has a program for its activities – generalized data on the course of the fulfillment of the program over the reporting period;

- information about all circumstances which violate the usual mode of functional operation of the enterprise or threaten its financial situation;

- implementation of measures to prevent the enterprise's bankruptcy;

- data about changes in the number of personnel and in the average monthly pay for the labor of the enterprise's employees, including the manager, over the report period;

- data about utilization of profit remaining at the disposal of the enterprise;

- the program for the enterprise's activities for the usual year.

For managers of federal state unitary enterprises having stock (a share, a unit in charter capital) of foreign juridical persons, together with an annual report and report about the enterprise's financial-economic activities, there is envisaged an annual presentation to the Ministry of Property Relations of the Russian Federation of information about participation of such enterprises in charter capitals of foreign juridical persons [legal entities] by special form.

I. General information about a foreign juridical person [legal entity] in the capital of which a federal state unitary enterprise (FSUE) participates (including the size of the charter capital and the nominal value of one share of stock in hard currency evaluation, the number of shares and the size of the share of the federal state unitary enterprise (FSUE), the presence of its representatives in the management agencies [organs] of the given juridical person [legal entity]).

II. Basic indicators of a foreign juridical person [legal entity], in the capital of which a federal state unitary enterprise [FSUE] participates.

 - Fixed assets;

- Data about long-term financial investments (participation in the charter capitals of subsidiary and dependent companies or other juridical persons);

- Profit (loss);

- Volume of sales of goods (services);

- Computed dividends;

- Paid-out dividends;

- Accounts payable;

- Accounts receivable;

- Presence of signs of bankruptcy;

- Average yearly market value of one share of the stock of a foreign juridical person [legal entity] (in the event of market quotation of stock).

For distortion of accounting envisaged by this procedure, the managers of federal state unitary enterprises bear the liability established by the legislation of the Russian Federation.

When comparing the new forms of reporting with the old ones introduced back in 1994, one can note that in the new forms, much more attention is paid to the indices of an enterprise’s financial efficiency. Quarterly reports have begun to show indices of financial stability, business activity, data on net asset value, the share of in kind settlements. The indices of the profitability of economic activity and liquidity should be calculated in a more detailed manner (multivariantly), more detailed reporting should be done on the composition of debtor and credit indebtedness, capital asset value (in addition to assets aggregate index). A whole additional section appeared containing information on immovables that are not utilized for production purposes. 

New items are as follows: in quarterly reports – the issues of the disposal of net profits and the profit transferred to the federal budget; in yearly reports – the issues of the structural changes in the range of production, of structural changes in the shares of commodity markets occupied by an enterprise, of achieving the approved key indices of an enterprise’s economic activity, when an enterprise has a programme of activity – aggregate data on its implementation during a reporting period, information on all circumstances disrupting the routine functioning of an enterprise or pose a threat to its financial stability, a programme for an enterprise’s next year’s activity. 

Besides, yearly reports still contain old issues dealing with the implementation of measures against an enterprise’s bankruptcy, utilization of high technologies and innovations in manufacturing goods and rendering services, and for improving the quality and competitiveness of an enterprise’s products, the implementation of federal investment programmes, equity participation in other enterprises   (shares, contributions).                  

At the same time, in the new reporting forms there is no special section devoted to the social welfare activity of an enterprise (signing and implementing a collective agreement, granting social benefits to employees, using social amenities and municipal facilities), only the information as to how the profits are spent, among other purposes, on welfare projects. The yearly reports still contain the values showing changes in staff number and average salary at an enterprise during a reporting period, as well as the size of the top executive’s monthly average salary (this time without distinguishing the rewards from the enterprise’s profits). Neither does the new reporting contain any data on capital-labour ratio, maintaining the basic structure of an enterprise’s activity, availability of special-purpose budgetary funding and the areas of its spending.  

The necessary unification of monitoring procedures and the imparting to them of the proper operability can be achieved by utilization of the Registry of indicators of economic efficiency of the activities of federal state unitary enterprises and open stock companies, the stock of which is in federal ownership. It is supposed to be created by the Ministry of State Property of Russia according to the Decree of the Government of the Russian Federation dated 11 January 2000 №23 (in the new wording dated 19 July 2001) «On a registry of indicators of economic efficiency of the activities of federal state unitary enterprises and open stock companies, the stock of which is in federal property ownership» initially for two hundred of the largest enterprises, and toward the end of 2000 for all economic entities falling under the given qualifying requirements.

The indicators of economic efficiency of the activities of an enterprise themselves, according to Decree of the Government of the Russian Federation dated 3 February 2000 №104 (in the new wording dated 16 February 2001) «On strengthening monitoring of the activities of federal state unitary enterprises and of management of the stock of open stock companies in federal property ownership» must be approved annually by the federal agencies of the executive authority on which are placed coordination and regulating of activities in the corresponding branches (spheres of management) by coordination with the Ministry of the Economy of the Russian Federation.

In execution of the given decision on 18 September 2001 there was issued a joint order of the Ministry of Economic Development of Russia, the Ministry of State Property of Russia, and the Ministry for Taxes and Fees (MNS) of Russia determining the list and manner of determining the indicators of economic efficiency for unitary enterprises and open stock companies, the stock of which is in federal property ownership (registered by the Ministry of Justice of Russia 19 November 2001 № 3043).

For unitary enterprises this document determined altogether four indicators of economic efficiency of activities (the approved and actually achieved magnitudes of which must be fixed in the Registry):

- the proceeds (net) from the sale of goods, products, works, services (minus the added value tax, excises, and analogous obligatory payments);

- net profit;

- the part of the profit subject to transfer to the federal budget;

- net assets.

The appearance of the given document allowed the Ministry of State Property of Russia to begin work on practical formation of the Registry of indicators of economic efficiency of the activities of federal state unitary enterprises.

After the Ministry of Economic Development of the RF, the Ministry of State Property of the RF and the Ministry of Taxes and Levies had come to the conclusion that the four abovesaid indices should be regarded as those reflecting the activity of unitary enterprises and be applied to estimate their efficiency, an issue was raised about the necessity for federal executive authorities to annually approve the programmes of activity for their subordinate unitary enterprises.    

As of 10 April, 2002, the Government of the RF approved Decree No  228 “On measures aimed at improving efficient utilization of federal property assigned to federal state  unitary enterprises to be used in their economic activity” which stipulated that federal executive authorities were to approve the programmes of federal SUE’s activity; a special form for such a programme was established, as well as the Rules for development and approval of programmes of activity, and definitions of the share of the profits of State  unitary enterprises to be transferred to the federal budget.  

The programme of the activity of FSUE must contain 4 parts.

Part I. A brief estimation of an enterprise’s programme of activity for the preceding year and in the first half of the current year (including an analysis of the causes of a possible deviation of the actual figures showing an enterprise’s activity from the previously approved ones). 

Part II. Measures aimed at an enterprise’s development. 

Part III. An enterprise’s budget for the planning period (financial backing for the programme). 

Part IV. Indices of an enterprise’s activity for the planning period. 

The content of Parts II-IV should be discussed in more detail. 

In Part II, total expenditures (on quarterly and annual basis) and expected effects to be seen during the two years subsequent to the planning year in supply-and-sales, production, finances-and-investments and social spheres. A detailed classification of the measures to be taken in a particular sphere is presented.  

Section 1 “Supply-and-sales sphere” includes the following measures: 

– modernization of the existing systems for analysis and prognosis of market conditions and market development, as well as implementation of new systems; 

– developing activities involving purchases of supplies, raw materials and semi-finished goods for production of commodities (works, services); 

– developing transport-and-warehouse system; 

– developing activities involving sales of commodities (works, services) produced by an enterprise and trading these on  sales markets;

– improving competitiveness; 

– developing markets and attracting new consumers. 

Section 2 “Production sphere” envisages the following measures: 

– technical instrumentation and reequipment of production of commodities (works, services);

– improvement of existing technologies and implementation of new ones;

– laying-up, writing-off and alienating idle or worn-out manufacturing facilities; 

– development and improvement of production programmes, implementation of programmes for a change of specialization;

– decreasing materials-output ratio, power consumption and capital intensity of production;  

– ensuring occupational safety and ecological security of production. 

In Section 3 “Finances-and-investments sphere”, the following measures are envisaged:

– developing an optimal structure of an enterprise’s assets and ensuring an enterprise’s financial stability; 

– improving the mechanisms for attracting and utilizing credit resources;

– ensuring an enterprise’s investment attractiveness; 

– improving tax planning and developing optimal taxation; 

–
improving accounting policy; 

– improving the efficiency of long-term and short-term financial investments of an enterprise;

– decreasing costs;

– improving profitability.

Section 4 “Social sphere” envisages the following measures:

– improving the existing systems of social security for an enterprise’s employees and their families and implementing new systems;  

– optimization of the expenditures on the upkeep of medical-and-sanitary, cultural and housing-and-communal sphere.

The measures taken in every of those spheres must develop along one of the following lines:   

Developing (updating) the material and technical base. 

Research and information support.

Improving personnel qualification level.

For each of the section and for all the measures as a whole, the sources of funding must be specified (net profit, amortization, federal budget resources, loans (credits), other sources).

The expected effect of the measures taken is understood as a predicted increase (decrease) of an enterprise’s net profit as a result of the measures implemented during the planning year; during the first year following the planning year, and the second year following the planning year.

Part III presents a detailed budget of an enterprise for the planning period.

The revenue part of its budget includes the balance of resources as of the beginning of a period, proceeds from sales of commodities (works, services) and other revenues (operating income, non-sales proceeds, extraordinary revenues, funding according to credit agreements, budgetary allocations, and other kinds of special-purpose funding). 

An enterprise’s expenditures are divided into capital and current expenditures. 

Within capital expenditures, the costs of producing or purchasing property, reconstruction and modernization costs, and financial investments in one of the above-mentioned spheres (supply-and-sales, production, finances-and-investments and social spheres) are distinguished.  

Within current expenditures, production cost of commodities (works, services), commercial costs, management costs, operating costs, non-sales costs, payment-for labour costs, payments to and from the budget (“profits tax to be paid to the federal budget” is entered as a separate item), and payments for credits and loans are distinguished.    

The balance of this Part is the value of budget surplus (deficit), with separately entered residuals as of the end of a period. 

Part IV is devoted to the indices reflecting the activity of a unitary enterprise during a planning period (one quarter, one year, and two years following the planning year). These are the above-mentioned four indices selected by the Ministry of Economic Development of the RF, the Ministry of State Property of the RF and the Ministry of Taxes and Levies in 2001 as estimates of their activity:  

(net) product (works, services) proceeds (minus value added tax and similar mandatory payments); 

net profits (losses);

net asset value; 

share of the profits to be transferred to the federal budget. 

For enterprises producing important (strategic) commodities (works, services), a federal executive body may set additional target figures. Planned additional targets for in kind realization can be set for 3 - 5 main types of commodities (works, services), among other such targets there can be average staff number, average monthly salary, costs of social security and health care programmes, and costs of implementing environment protection programmes.

Together with the programme of activity of a unitary enterprise, the Rules for developing and approving the programmes of activity and defining the part of profits of federal state  unitary enterprises to be transferred to the federal budget were established.   

According to this document, the top director of a FSUE submits annually by August 1, to the federal executive body to which the enterprise is subordinated, a draft programme of the activity of the enterprise for the next year developed in accordance with the established form and representing a set of measures interrelated by their terms of implementation and sources of funding. The measures included in the programme must reflect the principal directions of activity in a planning period aimed at achieving the goals set by the charter and the decrees of the Government of the RF and federal executive authorities. Together with the draft programme, a feasibility study report on the planned measures is submitted, including the costs of their implementation and their expected effect.

Simultaneously, copies of the draft programme of the activity of an enterprise for the next year are submitted to: 

- the Ministry of State Property of the RF – if total proceeds from sales of commodities (works, services) during the preceding year are equal to or exceed 50 million roubles, or the balance asset value of an enterprise as of the end of the preceding year is equal to or exceeds 20 million roubles; 

- a territorial department of the Ministry of State Property of the RF – if an enterprise does not answer either of the two specified conditions. 

In its turn, the federal executive body by November 1 approves the programmes of the activity of enterprises for the next year, submitting these to the Ministry of State Property of the RF within 7 days after the date of their approval. In cases when a draft  programme of activity of an enterprise has not been processed by the federal executive body before the established deadline, the programme of activity of an enterprise is approved by the Ministry of State Property of the RF before December 1. 

The top director of an enterprise every year, before April 1, together with a report on the activity of the enterprise during a preceding year, when necessary, submits to a federal executive body proposals on adjustments to the indices of the enterprise’s activity envisaged in the programme of activity of the enterprise for the current year. 

Simultaneously, these proposals are submitted to:

- the Ministry of State Property of the RF – if total proceeds from sales of commodities (works, services) during the preceding year are equal to or exceed 50 million roubles, or the balance asset value of an enterprise as of the end of the preceding year is equal to or exceeds 20 million roubles;

- a territorial department of the Ministry of State Property of the RF – if an enterprise does not answer either of the two specified conditions..

The decisions to be taken about approving the programmes of activity of FSUE are prepared by specially created boards of federal executive bodies whose purpose is to analyze the efficiency of enterprises’ activity.

In an absence of a special law on State and municipal unitary enterprises which was enacted only in late 2002, an important role in monitoring their activity was played by special restricting procedures.  



The above-mentioned Decree of the Government of the Russian Federation dated 3 February 2000 №104 (in the new wording dated 16 February 2001) provides for branch agencies of management having the right in the established manner to effect monitoring of usage of property belonging to an enterprise, and also analysis of the efficiency of the activities of the enterprises. When necessary the Ministry for Taxes and Fees of the Russian Federation, the Ministry of Finances, the Ministry of Internal Affairs (including according to their proposals and within the framework of their competency), and also other specialized organizations, may be enlisted for this.

It has also been established that acquisition and alienation of shares (stock, shares [units]) in the charter capitals of companies, partnerships, and organizations of other organizational-legal forms effecting activities in the market of financial services, including banks and other than bank credit organizations, are performed only with the agreement of the federal agency of the executive authority on management of state property and of the federal agency of the executive authority upon which are placed coordination and regulation of activities in the corresponding branch (sphere of management).

Additional mechanisms for monitoring agencies of state management of utilization of the property of unitary enterprises appeared in connection with adoption of the new law «On privatization of state and municipal property» dated 21 December 2001 (N 178-FZ). According to Article 14 (P. 3), from the day of approval of the forecasting plan (program) of privatization of federal property and up to the moment of transfer of the right of property ownership to property being privatized to the buyer of the property complex of a unitary enterprise or the moment of state registration of the open stock company created, the unitary enterprise does not have the right without the agreement of the property owner to:

- curtail the number of employees at the indicated unitary enterprise;

- perform transactions (several interconnected transactions), the price of which exceeds five percent of the balance sheet value of the assets of the indicated unitary enterprise as of the date of approval of its last balance sheet report or exceeds by more than fifty thousand times the minimum rate of pay for labor (MROT) established by law, and also transactions (several inter-connected transactions) connected to the possibility of alienation directly or indirectly of property, the value of which exceeds five percent of the balance sheet value of the assets of the indicated unitary enterprise as of the date of its last balance sheet report or exceeds by more than fifty thousand times the minimum rate of pay for labor (MROT) established by law;

- receive credit;

- effect the issuing of securities;

- act as the founder of partnerships or companies, and also acquire and alienate stock (shares) in the charter capital of partnerships or companies.

1.3. Conclusion


Radical reform of property relations in Russia in the last decade has led to a sharp decrease in the dimensions of the state sector in the economy. Its component operating on the basis of commercial calculation while effecting kinds of activities potentially capable of producing profits has been state (federal and regional) and municipal unitary enterprises. A quantitative evaluation of their share inside the state sector and in the economy as a whole permits one to say that the factor of the existence of unitary enterprises after completion of mass privatization is not critically significant to the macro-economic situation and the investment climate.


Over the course of 1993-1998 the number of state enterprises at the federal level decreased the most, which is a reflection of the radical and consistent policies of the federal center in the sphere of reforming property ownership relations. The opposite pole (with the least curtailment of the number of state enterprises) were the constituent republics of the Russian Federation, which possessed the greatest degree of independence in all economic issues, and municipalities, on the shoulders of which lay the basic weight of supporting the social infrastructure. An intermediate (by dynamics of the number of state enterprises) position was occupied by the krais and oblasts.


In sum, there took shape a greatly differentiating branch structure of unitary enterprises at various levels. The domination of housing and public utilities, of trade, and of public eating facilities at the regional and municipal levels reflects the social load when fell to the lot of local authorities after demarcation of property ownership. The more mosaic-like structure (from ten to twenty percent of enterprises immediately belong to four branches) of federal unitary enterprises reflects to a certain degree the limitations on privatization, but mainly it is a limitation for the attractiveness of one or another kinds of activities during the course of the privatization process.

Up to the moment of the beginning of market transformation in 1992, state enterprises, which had dominated in the Russian economy, operated within the framework of the institute of conducting business (KhV), which had appeared in 1988. It afforded the subject of such a right (in reality – an enterprise’s manager) a wide range of powers with regard to the property of the property owner (including independent management of financial flows and usage of profit). Under the circumstances of the growing crisis of the centralized economy and the beginning spontaneous privatization at the end of the 1980s and the beginning of the 1990s, these powers which managers of state enterprises had led to transfer of a part of the financial flows of these economic entities to satellite firms, to the practice of concluding transactions in the interests of managers, and to the budgetary system experiencing income shortfalls.


For the new conditions which had taken shape in the country with the beginning of market transformation, the juridical design of a unitary enterprise was defined in its general shape in 1994 by the new Civil Code of the Russian Federation. They were grouped “with commercial organizations not endowed with the right to property ownership of property assigned to them by the property owner.” Only state and municipal enterprises could be created in the form of unitary enterprises.


It was assumed that the founding documents of unitary enterprises would be brought into accordance with the norms of the Civil Code in a manner and within time periods which would be determined upon adoption of a separate law on state and municipal unitary enterprises. However, such a law, just like a more general one dedicated to management of state-owned property on the whole, never was adopted. In its absence, the Government and the Ministry of State Property of Russia adopted individual normative acts dedicated to certain aspects of the functioning of state unitary enterprises (SUEs).


Such a sluggishly flowing nature was characteristic of the situation with SUEs until September 1999, when the Concept of managing state property and of privatization in the Russian Federation was adopted. Its core is the idea of gradual curtailment of the number of unitary enterprises with parallel implementation of a set of measures to improve their management, these measures being oriented toward strengthening regulation of the right to conduct business (PKhV) and toward taking account of the interests of the state as property owner.

The basic methods for such regulation are a SUE’s Charter and the contract concluded with its manager. The documents adopted in execution of the Concept for managing state property require bringing SUE charters into accordance with new requirements (the Example charter of a federal state unitary enterprise (FSUE) and the contract with its manager which were adopted in the year 2000) and their registration at the Ministry of Property Relations of the Russian Federation. Supplementary (aside from registration of new charters and concluding of contracts with their managers) instruments for effecting monitoring of the activities of such enterprises and for implementation of monitoring procedures are quarterly and annual accounting by managers according to the standardized forms defined in 1999, and indicators of the economic efficiency of the activities of an enterprise with the keeping of the corresponding Registry as well as an approvable programme of an enterprise’s activity.  

2. Finances and mechanisms of financing state unitary enterprises (SUE) (legal regulation, mechanisms, problems)

2.1. Internal and external sources and mechanisms of financing state unitary enterprises (SUEs)



The financial mechanism of functioning of state unitary enterprises (SUEs) in Russia springs from the norms of the Civil Code of the Russian Federation adopted at the end of 1994. Recall that Article 113 defines a unitary enterprise as «a commercial enterprise not endowed with ownership rights to property assigned to it by the owner of the property.» 

The same thing is mentioned in P. 1.3 of the Sample charter of a federal state unitary enterprise (FSUE) approved by Order of the Ministry of State Property of the Russian Federation dated 16 February 2000 №188-r (in the new wording dated 6 March 2001).  

At the same time in P. 2.1 of this grounding document for the given type of enterprises the dual nature of the activities of a state unitary enterprise is emphasized. They are created «...for purposes of satisfying social requirements for the results of its activities and the obtaining of profit....» This aspect is extraordinarily important, if one takes into account the specifics of the kinds of activities, during the effecting of which retention is allowed of enterprises in the form of unitary enterprises based on the right to conduct business (as well as creation of federal state [kazennye] enterprises on the base of property assigned to them).

Recall that Decree of the Government of the Russian Federation dated 6 December 1999 №1348 «On federal state unitary enterprises founded on the right to conduct business» envisages seven such situations:

- utilization of property, privatization of which is forbidden, including of property necessary for securing national security, functioning of air and water transport, and implementation of other strategic interests of the Russian Federation;

- conduct of activities directed at resolving social tasks, including sale of certain goods and services at minimal prices, and also at organizing and conducting purchasing and goods interventions for the purpose of securing the foodstuffs security of the state;

- development and manufacture of individual kinds of products in the sphere of the national interests of the Russian Federation and providing for national security;

- production of individual kinds of products which have been removed from civilian turnover or the application of which is limited in civilian turnover;

- conduct of activities envisaged by federal laws exclusively for state unitary enterprises;

- effecting of individual subsidized kinds of activities, running factories at a loss;

- effecting scientific and scientific technical activities in branches connected to the securing of national security.



It is obvious that when conducting activities, at least on the second and sixths of the above-indicated signs, the obtaining of profit, in essence, is not presupposed. On the remaining ones – along with the obtaining of profit, a state of loss or low profitability may be entirely likely.



The Sample charter of a federal state unitary enterprise (FSUE) also defines the sources of formation of an enterprise's property which are factually mechanisms of financing. They may be divided into internal and external ones.



Among the internal ones are: 1) profit received as a result of economic activities, 2) amortized deductions, 3) dividends (income) coming from companies and partnerships, in the charter capitals of which the Enterprise participates.


All others may be regarded as external ones. In turn, budgetary ones (capital investments and subsidies from the budget and special-purpose budgetary financing) and extra-budgetary ones (loan resources, include credits from banks and other credit organizations) stand out among them. A distinction in principle from stock companies is the absence in a number of external sources of financing stock and bonds, because the organizational-legal form itself of a unitary enterprise does not allow the possibility of apportioning property by contributions (shares, units), and, consequently, the issuing of securities. One more, purely symbolic external source of financing is voluntary deposits (donations) from organizations and citizens.


The basic reproductive scheme for state unitary enterprises (SUE) in the 1990s was self-financing at the expense of internal sources. The reasons for this came to the expensiveness of bank credit, mistrust of the banking sector for the rest of the economy, and the extremely sparse possibilities for budgetary financing. It should be recognized that problems of this kind over the course of the entire first decade of market reforms were also pressing for the overwhelming majority of economic entities of other organizational-legal forms (open stock companies [OAO], closed stock companies [ZAO], limited liability partnerships [TOO], and limited liability companies [OOO]), which found themselves unable to take advantage of external sources of financing. This is even more true of usage of the securities market.


The sample charter of a federal state unitary enterprise (FSUE) assigns to enterprises the right to independently have disposal of the results of productive activities, products put out (except instances established by legislative acts of the Russian Federation), net profit received which remains at the disposal of the Enterprise after payment of taxes and other obligatory payments established by legislation of the Russian Federation and transfer to the federal budget of part of the profit from usage of the Enterprise's profit. 



A part of the net profit remaining at the disposal of the Enterprise may be directed at increasing the Enterprise's charter capital. At the same time P. 3.5 of the Sample charter of a federal state unitary enterprise (FSUE) postulates that an increase in the charter capital of the Enterprise may be accomplished both at the expense of additional transfer to it of property and at the expense of existing assets. A special norm regulates procedures for decreasing a charter capital. It consists, in the instance of a decrease in net assets of an enterprise according to the results of the financial year to a magnitude less than the size of the charter capital, the agency which made the decision on creation of the Enterprise effects in the established manner a decrease in the charter capital. The Enterprise thereby is obliged to inform its creditors of this in writing.



The part of the net profit remaining at the disposition of the Enterprise is utilized by the Enterprise in the established manner, including for:

- introduction and mastery of new equipment and technologies and measures for protection of labor and the environment;

- creation of funds for the Enterprise, including ones intended to cover losses;

- development and expansion of the financial-economic activities of the Enterprise and the replenishment of turnover resources;

- construction, reconstruction, renewal of basic funds;

- performing scientific research works, experimental design works, study of the state of the market and consumer demand, marketing;

- purchase of foreign currency, other currency and material valuables, and securities;

- advertising of the Enterprise's products and services;

- acquisition and construction of housing (individual shares) for employees of the Enterprise needing improved living conditions in accordance with the legislation of the Russian Federation;

- material stimulation, training, and enhancement of qualifications of employees of the Enterprise;

- other ways of utilizing net profit, including taking into account of the provisions of the collective agreement;


P. 3.12 and 3.13 of the Sample Charter of a federal state unitary enterprise (FSUE) are devoted to the manner of creating the financial funds of an enterprise formed at the expense of net profit remaining at the disposal of the Enterprise.


Only the manner of creation and utilization of the Reserve fund are more or less precisely regulated: its concrete magnitudes in percentages of the charter fund and of the share of net profit must be established in the Enterprise's charter. This fund is intended for covering its losses in the event other resources are absent and cannot be used for other purposes.


With regard to other funds (the social, housing, and material encouragement ones), it is indicated that their size, and manner of formation and utilization are established by collective agreement on the basis of operative legislation of the Russian Federation.


It has to be remembered with this that property acquired by the Enterprise at the expense of profit received is in federal property ownership, but is received into its conduct of business (KhV).

2.2. Relations of state unitary enterprises and the budget system


With regard to budgets of all levels, state unitary enterprises (SUE) must partake of a dual nature: 1) as a source of income; 2) as a recipient of budgetary resources.


Transfer by a state unitary enterprise (SUE) of part of the profit to the state as property owner of the property handed over by it for the conduct of business is provided for by legislation (Article 295 of the Civil Code of the Russian Federation); however, adoption of the Concept of managing state property and of privatization in September 1999 no applied normative base for this issue ever did appear [sic!].


Recall that according to Decree of the Government of the Russian Federation dated 3 February 2000 №104 (in the new wording dated 16 February 2001) «On strengthening monitoring over the activities of federal state unitary enterprises and over management of the stock of open stock companies in federal property ownership,» the federal agencies of the executive authority on which are placed coordination and regulation of activities in the corresponding branches (spheres of management), with the enlistment when necessary of the Ministry of Finances of the Russian Federation, the Ministry of Taxes and fees of the Russian Federation, and the Ministry of Internal Affairs of the Russian Federation, annually effect in regard to federal state unitary enterprises not only approval in coordination with the Ministry of the Economy of the Russian Federation of the indicators of economic efficiency of activities, but also determination of the size (share) of the profit of federal state unitary enterprises subject to transfer to the federal budget. The joint order of the Ministry of Economic Development of the Russian Federation, the Ministry of State Property of the Russian Federation, and the Ministry for Taxes and Fees of the Russian Federation (registered by the Ministry of Justice of Russia on 19 November 2001) determining the list and manner of determination of the indicators of economic efficiency of the activities of federal state unitary enterprises (FSUEs) also contains among them the indicator of the part of the profit subject to transfer to the federal budget.


To increase budgetary income at the expense of the profits of state unitary enterprises, precise determination by the government of the principles of assignment of the profits of state unitary enterprises to the federal budget is necessary in the very nearest future. Several approaches exist toward the beginning of 2002. Thus, the approach of the Auditing Chamber of the Russian Federation envisages a unified norm of assignments of ninety-five percent for all state unitary enterprises.  The Ministry of Economic Development contemplates calculation of individual norms for each enterprise.

As a result, in Decree No 228 approved by the Government of the RF of April 10, 2002 “On measures aimed at improving efficiency of utilization of federal property consolidated to federal state unitary enterprises by right of economic jurisdiction” it is specified that the share of an enterprise’s profit of a preceding year which is to be transferred to the federal budget in a current year shall be defined annually by a decision of a federal executive body before May 1 on the basis of a report on an enterprise’s activity in the preceding year and an approved programme of an enterprise’s activity. The transfer of a share of profit is made by the enterprise before June 15. In case the decision is not made within the specified terms, the part of profit that is to be transferred to the federal budget during a current year is to be specified by a decision of the Ministry of State Property of the RF before June 1. 

In this connection, the part of profit to be transferred to the federal budget is calculated by decreasing the preceding year’s total net profit (undivided profit) of an enterprise by the costs of the measures aimed at developing the enterprise approved as part of the programme of the enterprise’s activity for the current year and funded from net profits. In absence of an approved programme of an enterprise’s activity for the current year (except the year 2002), the part of profits to be transferred to the federal budget in the current year is defined by decreasing the preceding year’s total net profit (undivided profit) of the enterprise by the sum of mandatory payments to the enterprises’s funds created in accordance with existing legislation and the enterprise’s charter. Net profit (undivided profit) is defined on the basis of accounting reporting data. 

When approving programmes of activity and defining the part of a FSUE’s profit to be transferred to the federal budget, the federal executive body uses as a reference the planned figures of federal budget revenues generated by the profits of all subordinated enterprises which is taken into account in the draft federal budget for the year in question.  

The top director of a unitary enterprise every year before April 1, together with a report on the enterprise’s activity during a preceding year submits to a federal executive body proposals as to specifying the size of the share of profits to be transferred to the federal budget in the current year. 


Simultaneously, these proposals are submitted to: 


– Ministry of State Property of the RF – in case total proceeds from sales of commodities (works, services) during the preceding year are equal to or exceed 50 million roubles, or the balance asset value of an enterprise as of the end of the preceding year is equal to or exceeds 20 million roubles; 

- a territorial department of the Ministry of State Property of the RF – in case an enterprise does not satisfy either of the two specified conditions. 

 The decisions as to specifying the part of profits to be transferred to the federal budget as well as on approving the programmes of activity of unitary enterprises are made by federal executive bodies’ boards for analyzing the efficiency of subordinated enterprises’ activity. The actual transfers of an enterprise’s part of profit to the federal budget are controlled by a federal executive body and the Ministry of State Property of the RF during the year on the basis of an analysis of quarterly reports and the data contained in the register of economic efficiency indices.  

According to this document, federal executive authorities were required to submit to the Ministry of State Property of the RF the following: 1) information on the profit obtained in the year 2001 by subordinated federal state  unitary enterprises, and on the part of profit to be transferred to the federal budget in 2002; 2) decisions on the approval of economic efficiency indices of each of its subordinate unitary enterprise for the year 2002, including the size of the part of profit to be transferred to the federal budget in 2002; 3) proposals as to the size of the part of profit of all subordinated federal state  unitary enterprises to be transferred to the federal budget in the year 2003.


From a factual point of view, over the course of the entire first decade of market reforms in Russia the role of state unitary enterprises as a source of income for the federal budget was practically not examined. In 1993-1994 in the clause-by –clause classification of budget income, along with income from privatization there was the clause [article] «Dividends according to stock from the share of state-owned property in privatized enterprises and income from the commercial usage of objects [sites?] of state-owned property by enterprises, institutions, and organizations.»


In 1995-1998 its formulation underwent certain changes – «Income from property in federal property ownership» with breakout into dividends according to stock in federal property ownership, income from renting out property in federal property ownership, and transfers from the profits of the Central Bank of the Russian Federation (beginning in 1996). With that only the overall magnitude according to this clause [article] and the profits of the Central Bank of the Russian Federation were registered quantitatively. In the next year, 1999, a small clarification was added to the formulation of this clause [article]: what was now meant was not only income from property in federal property ownership, but also from the activities of the state (theoretically the results of the activities of federal state unitary enterprises could also have fallen under this definition).


And only after adoption of the Concept of of managing state property and of privatization in September 1999 in the law on the federal budget for the year 2000 was there detailed clause-by-clause the «Income from property in state property ownership, or from activities» with the appearance of a separate line «Payments from state enterprises» (without clarification of which enterprises were meant) and its quantitative magnitude (9,318,300,000 rubles). While in the article of the line wherein was contained the classification in principle of the non-tax income of the budget without clarification of the quantitative parameters, there was mentioned only income from the activities of the state joint Russian-Vietnamese enterprise «Vietsovpetro.» The same picture was also observed in the law on the federal budget for 2001 (9,469,700,000 rubles).


The adoption of the law on the federal budget for 2002 was marked by the belated bringing of the classification of non-tax income of the budget into accordance with the requirements of the Civil Code of the Russian Federation. For the first time there appeared mention namely of the part of the profits of federal state unitary enterprises functioning inside the country retained after payment of taxes, obligatory payments, and collections as one of the items of the budget's non-tax income. Among others, the corresponding code 2010803 was conferred upon this clause [article]. Its quantitative parameter for the current year was set at 500,000,000 rubles, which is about 24.8 times less than the income from the activities of the joint enterprise «Vietsovpetro,» which were also allocated a separate line (code 2010802).


In December 2001 the Ministry of State Property of the Russian Federation made a correction in the direction of increasing the magnitude of the budgetary mission for practically all sources of revenue (with the exception of income from the «Vietsovpetro» Joint Enterprise). The volume of transfers of federal state unitary enterprise income into the federal budget was set at 1,230,000,000 rubles, that is, it was increased by almost two and a half times in comparison with the budgetary mission for 2002. Accordingly, the share of this source in the overall volume of revenue from utilization of state property grew to 3.5 percent against 1.7 percent according to the projections of the law on the budget for 2002.


It ought to be specially noted that, according to the results of 2001, for the first time in the last five years the Ministry of State Property of the Russian Federation, among other budgetary revenue from utilization of state property, noted a transfer of federal state unitary enterprise profit in the amount of 209,600,000 rubles, which comprised 0.7 percent of its [the revenue's] overall magnitude, or 0.5 percent of the aggregate income of the federal budget from privatization and utilization of state property.     


A certain notion of the role of unitary enterprises in regional budgets may be gained from a special study conducted by the EA-Ratings rating service in 2000-2001.
 The summary net profit of municipal and sub-federal enterprises was compared in it with the incomes of municipal and regional budgets. The indicator of summary profit for that sector of enterprises in relation to the incomes of consolidated regional budgets in Russia as a whole comprised 1.1 percent in 1999, that is, potentially in the event of transfer of all the profits of the respective unitary enterprises, the budgetary system on the local level could have received 8,200,000,000 rubles, which is comparable with payments according to the land tax.


Like many other socio-economic indicators, this indicator is characterized by rather strong inter-regional differentiation.


This potential source is most significant for a number of republics within the make-up of the Russian Federation: Udmurtiia (4.1 percent of budget income), Mordoviia (4 percent), Karachaevo-Cherkessiia (3.7 percent), Marii-El (2.8 percent), Bashkortostan (2.7 percent), Iakutiia (2.1 percent). Among the other constituent members of the Russian Federation only Ivanovo (3.0 percent), Tula (2.3 percent), Vologda (2.2 percent), and Penza (2.1 percent) oblasts are comparable to them.     


In twenty-two more regions the indicator analyzed comprised from one to two percent of budget income. Among them are five republics (Chuvashiia, Tatarstan, Northern Ossetia, Kabardino-Balkariia, Altai), two krais (Altai and Primorskii [Maritime]), fourteen oblasts (Amur, Belgorod, Volvograd, Kamchatka, Kirov, Kurgan, Kursk, Moscow, Novosibirsk, Rostov, Saratov, Sverdlovsk, Ul'ianovsk, Iaroslav), and Moscow.



The capital of Russia was the unambiguous leader by absolute magnitude of the summary net profits of unitary enterprises (1,500,000,000 rubles), but upon juxtaposition of this magnitude with the income of its budget, it found itself at the very beginning of the second decade of [set of ten] leaders. Saint Petersburg (0.8 percent of budget income), presented in the mass media for a time as the best example in the entire country of the policies of local authorities for the extraction into the budget of income from property, stands out in considerable contrast on that background. Naturally, no far-reaching conclusions cannot be drawn from all that, because the object of study was namely potential transfers of profit from unitary enterprises into local budgets. While information about the real revenue coming into the budgets from that source is absent. If such revenue does occur, then it is registered in the clause [article] «Income from property in state or municipal ownership, or from activities.»    

2.3. Basic violations arising in the sphere of the financial relations of state enterprises with the state

A characteristic feature of the practical functioning of state enterprises over the course of the last decade is the great number of violations of established rules and norms, a considerable part of which occur in the sphere of the financial relations of the indicated economic entities with the state. With that in the role of violators there appear both enterprises themselves and agencies of state management interacting with them. Analysis of factual materials
 concerning various aspects of the activities of state enterprises permits singling out a number of typical violations in the sphere under consideration. We will designate below the basic kinds of violations uncovered, accompanying them with concrete examples taken from the functional practice of various state enterprises. We will point out thereby, first of all, those violations which are characteristic namely of the form of economic entities under consideration (due to the peculiarities of their status, etc). It should be remarked that certain of the violations adduced, strictly speaking, go beyond the framework of the financial relations between the enterprise and the state; however in the final analysis they appear in this sphere, too, leading, as a rule, to substantial damage to the financial interests of one of the parties (and sometimes to both at once).

1. The [improper] lowering of the magnitude of the charter capital of stock companies formed as a result of forming of joint-stock companies from state enterprises which takes place as a consequence of improper evaluation of the value of property belonging to the enterprise (its incomplete registering or registering at a [improperly] lowered value). The causes of such [improper] lowering may be both imperfection of existing procedures (in particular, ones not envisaging registering of intellectual property), and of various kinds of violation of the operative manner of evaluating property. As a result, upon subsequent privatization of the stock of the joint stock companies formed, the state under-receives significant volumes of monetary resources.

Highly indicative is the example of the turning into a joint stock company of the M.L. Mil' Memorial Moscow Helicopter Plant (MVZ) – the largest developer of helicopter equipment, which over the years it existed created more than two hundred base models of military and civilian helicopters of the «Mi» make of helicopter. During transformation of the enterprise into a joint stock company in 1992 the huge intellectual property created by the enterprise at the expense of state financing was not inventoried and evaluated as to value. In the same way, the issue of the rights of the state to the results of intellectual activities was not resolved. As a result, during privatization in 1992-1993 [of?] about fifty percent of the stock of the Open Joint Stock Company (OAO) «The M.L. Mil' MVZ» the state received approximately 230,000,000 non-denominated rubles, or about 30,000 U.S. dollars (for comparison: the value of one MI-26 helicopter comprises about 8,000,000 U.S. dollars) [sic!].

During transformation into a joint stock company in 1992 of the Balakhna cellulose-paper combine – one of the largest specialized producers of newsprint on the territory of Russia – in the process of determining the magnitude of charter capital of the joint stock company being created the Ministry of State Property of Russia committed flagrant violations of operative legislation (in particular, a complete inventory of the enterprise's property was not conducted). As a result, the magnitude of the charter capital of the «Volga» Joint Stock Company (AO) proved substantially lower than the value of the property belonging to it.

During transformation into a joint stock company in 1993 of one of the largest enterprises in the metallurgical complex – the Samara V.I. Lenin Memorial Metallurgical Plant – basic production resources were evaluated according to residual value and without taking inflation into account (in accordance with the methodological instructions on evaluating the value of objects of privatization in effect at the moment), which led to underestimation by many times of their real value. As a consequence of this, the charter capital of one of the largest metallurgical plants in Europe was established at a level of only 2,200,000 U.S. dollars.

The absence of proper monitoring of procedures for determining the magnitude of the charter capital of the joint stock companies being created often led, as a result of various kinds of errors (both methodological and computational), to the magnitude obtained being distorted. In particular, errors made during calculation of the magnitude of the charter capital of the «All Russian Institute of Light Alloys» open joint stock company (OAO) led to its noticeable under-evaluation – by almost ten percent.

2. Violations by agencies of state authority of decisions taken on the make-up of property being transferred to the charter capitals of state unitary enterprises being created or of joint stock companies being formed upon transformation of state unitary enterprises into joint stock companies. As a result of various violations or of non-coordination of decisions by agencies of state authority, the charter capitals of state enterprises and joint stock companies being created on the base of state unitary enterprises are often formed in incomplete volume. Such a situation can lead to concealed privatization of the property being lost. Besides that, the absence of the necessary property in the property ownership of a joint stock company or in the conduct of business (KhV) of a state unitary enterprise can hinder the normal accomplishment by them of economic activities.

Serious violations were committed during transformation of the state enterprise «Sheremetievo International Airport» (the «MASh» State Enterprise) into a joint stock company. Order № 948-r of the Ministry of State Property of Russia dated 14 August 1996 envisaged transfer into the account for payment of the charter capital of the «Sheremetievo International Airport» (the «MASh» Open Joint Stock Company (OAO)) of the property reflected in the Act of evaluation of the value of the property of the «MASh» State Enterprise and included in the calculation of the magnitude of the charter capital. The order indicated also defined the legal assignment of the OAO «MaSh» in accordance with the Transfer act of property and obligations from the «MASh» State Enterprise. The Transfer act included property intended for transfer to the Joint Stock Company and property remaining in state property ownership, but entering into use by the enterprise.  

The content of the Transfer act had thereby substantial differences from the data adduced in the Act of evaluation of the value of the property of the state enterprise. In particular, in the Transfer act property with one hundred percent wear was reflected as property remaining in state property ownership. With that, the value of the property indicated comprised about 100,000,000 rubles, or approximately seven percent of the balance sheet value of the entire inventoried property of the state enterprise. As of the middle of 1999 between the Ministry of State Property and the «MASh» OAO there had not been concluded an agreement on the right of usage by the latter of the property with completely accrued wear. As a result, the «MASh» OAO is compelled to utilize the property indicated in its economic activities without the required legal registration [execution].

Decree №1224 of the Government of the Russian Federation dated 26 September 1997 envisaged creation at the Ministry of Agricultural Foodstuffs of Russia of the state unitary enterprise «The Federal Agency for Regulating the Foodstuffs Market» and transfer of the basic and turnover resources on the balance sheet of the Federal Foodstuffs Corporation at the Ministry of Foodstuffs of Russia which was being liquidated to the balance sheet of the enterprise which was being created with their utilization for forming the charter capital and for the effecting of purchase and goods interventions in the market for agricultural products, raw materials, and foodstuffs.  However, in violation of the given order, the established resources were transferred by the Ministry of Agricultural Foodstuffs of Russia to the balance sheet of the state unitary enterprise «The Federal Agency for Regulating the Foodstuffs Market» not in their complete volume, as a result of which the charter capital of the enterprise was formed by less than half.

3. Wrongful and inefficient usage by state enterprises of monetary resources and other property (non-real estate and real estate), illegal renting out of real estate belonging to state enterprises. In many instances this leads to a loss of property and to a decrease in revenue into the federal budget.

In 1993 the state unitary enterprise «Morinraschet», on the basis of a trilateral agreement, by-passing accounts for responsible storage, transferred to Morbank in favor of the “Grin” firm (Malta) state internal loan currency bonds (OVGVZ) with a face value of 19,000,000 U.S. dollars. Contracts and customs declarations thereby confirming delivery of goods by the firm indicated to the Russian Federation to the «Morinraschet» state unitary enterprise are absent.

In 1993 the Territorial Agency of the Moscow Committee for Property of the Northern Administrative District of the City of Moscow concluded five agreements with the «Aeropit» Joint Stock Company of a Closed Type (AOZT) for rental of non-housing premises for a period of twenty-five years, establishing while doing so the right of purchase of the rented premises a year after conclusion of the rental agreement. The premises indicated were at that moment in federal property ownership and were listed on the balance sheet of the «Sheremetievo International Airport» federal state enterprise. But because the Territorial Agency coordinated its actions neither with the property owner of the real estate nor with its balance sheet holder, the renting out of the non-housing premises was wrongful.

In 1994 the «Sheremetievo International Airport» state enterprise concluded with the closed joint stock company (ZAO)  «Lobnia Construction Corporation” an agreement for construction of two few-storied five-apartment housing buildings with a total of 582 square meters floor space each. The same year the enterprise transferred to the ZAO indicated monetary resources in the sum of over 650,000 rubles. However, the housing buildings indicated were not entered onto the balance sheet of the «Sheremetievo International Airport» state enterprise and, accordingly, when the enterprise was transformed into a joint stock company they were not reflected in the property and obligations acceptance-transfer act transferred from the «Sheremetievo International Airport» state enterprise to the open joint stock company (OAO) of the same name. It should also be noted that the resources transferred for construction are not reflected in its accounts receivables. Thus the enterprise was dealt material damage in the sum of more than 650,000 rubles (or over 200,000 U.S. dollars at the exchange rate as of December 1994).
Over the course of 1994-1995 the «Sheremetievo International Airport» state enterprise became a participant in eight companies and partnerships. With that in certain instances the enterprise entered in the capacity of a contribution to the charter capital of these economic entities rights to usage of real estate. Permission from the Ministry of State Property of Russia to effect such actions was not requested by the enterprise.

In violation of Decree № 96 of the Government of the Russian Federation dated 10 February 1994 the «Sheremetievo International Airport» state enterprise without permission of the Ministry of State Property of Russia rented a part of its working premises to commercial structures. For the period from 1 July 1995 through 1 May 1996 its income from rental of the premises comprised 3,740,000 rubles or 1,100,000 U.S. dollars.

In violation of a number of operative norms, the federal state unitary enterprise «Tul'skoe,» which worked with purebreds, concluded an agreement in 1996 which envisaged delivery of purebred animals with the open joint stock company (OAO) «Zori Dona,» an enterprise which engaged in processing of animal products. It should, however, be noted that deliveries according to the given agreement were not effected.

The state corporation (GK) «Rosvooruzhenie» (Russian armaments) illegally transferred in the capacity of a contribution to the charter capital of the “Investitsionnaia kompaniia “RVS”” joint stock company of the closed type (AOZT) state internal loan currency bonds on the balance sheet of the All-Russian Amalgamation (VO) “Oboroneksport” with a nominal value of more than 40,000,000 U.S. dollars (in violation of Clause 7 of Article 114 of the Civil Code of the Russian Federation), wrongfully transferred from the hard currency account of the VO “Oboroneksport” to the hard currency account of the AOZT indicated hard currency resources in the amount of more than 1,000,000 U.S. dollars (in violation of hard currency legislation), and wrongly transferred to an intermediary enterprise (the closed joint stock company “NIKO” state internal loan currency bonds with a nominal value of over one million U.S. dollars in discharge of payables to a number of Russian enterprises (without the appropriate documents, by photocopies of the instruction agreements [dogovora-porucheniia] and proxies). 

4. The presence of unitary enterprises which are neither state nor municipal ones. Such a situation arises, as a rule, when major industrial complexes are turned into joint stock companies, and, speaking generally, can lead to the loss of state property.

From the moment of transformation of the State gas concern «Gazprom» into the Russian joint stock company of the same name and through the middle of 1999 subordinate to the Russian joint stock company (RAO) (later – the open joint stock company (OAO) «Gazprom») there was a number of unitary enterprises which as of the moment of transformation were subsidiary state enterprises of the gas concern. 

5. The conducting by state enterprises of kinds of activities not envisaged by charters, the effecting by them of capital investments in assets not related to their specialization, usage of budgetary resources allocated to enterprises for such purposes.

In 1997-1999 the state enterprise «Innauchtsentr» (Foreign Scientific Center) (Moscow) was accomplishing in the city of Zheleznodorozhnyi in Moscow oblast in space rented from a garage construction cooperative works for construction of a repair and operating station for servicing and storage of motor vehicle transport vehicles. The construction was conducted without technical economic grounds, and resources from the federal budget were utilized for its financing which had been allocated to enterprises and organizations of the agricultural industry complex of the city of Moscow for capital investments and capital expenditures. The activities indicated did not accord thereby with the charter of the state enterprise «Innauchtsentr.»
The deficiencies described are characteristic namely of the relations between the state and unitary enterprises; they are the direct consequence of the specific features of the organizational-legal form of the latter and of the special status of the property belonging to them, and, finally, of the special legal capacity of the given kind of economic entities. Further on we will consider a number of deficiencies characteristic not only of state enterprises, but also of juridical persons [legal entities] of other organizational-legal forms. However, for several reasons, such as imperfection of the right to conduct business (PKhV), insufficient effectiveness of monitoring the activities of state unitary enterprises (SUE) on the part of agencies of state authority, etc., these deficiencies are very often manifested namely in the relations of the state with unitary enterprises.

5.1. Inefficient utilization by state enterprises of budgetary resources allocated them, utilization of the resources indicated not for the intended purpose.

In 1996-1997 the federal state unitary enterprise (FSUE) «Tul'skoe,» which worked with purebreds, did not utilize for their intended purpose a significant part of the resources received from the leasing fund of the Ministry of Agricultural Foodstuffs of Russia, to the sum of 600,000 rubles. The purebred animals purchased at the expense of the resources indicated were supplied to six farmholdings in the Novomoskovsk district of Tula oblast without concluding the appropriate leasing agreements. Besides that, during various periods the enterprise made inefficient use of resources from the leasing fund to a total sum of about two million rubles.

During the period from 1996 through 1999 the state unitary enterprise (SUE) «Oblastnaia prodovol'stvennaia korporatsiia» (Oblast foodstuffs corporation) (city of Belgorod) did not utilize for their intended purpose more than twelve million rubles intended for financing construction of housing for citizens released into the reserves or into retirement from military service.

In 1997-1999 the state unitary enterprise (SUE) «Oblstroiinvest» (Oblast construction investments) (city of Irkutsk) – one of the largest recipients of resources from the federal budget allocated to Irkursk oblast for granting housing subsidies to citizens moving from regions in the Far North and localities equated to them – did not use for their intended purpose a part of the resources received to the sum of about four million rubles.

In 1999 the state enterprise «Innauchtekhtsentr» (Foreign scientific technical center) (city of Moscow) did not use more than 300,000 rubles allocated from the federal budget for capital expenditures, and also 200,000 rubles allocated for carrying out project and survey works for construction of a scientific production base for the Saratov branch of the enterprise. Altogether in 1999 the state enterprise «Innauchtekhtsentr» utilized for their intended purpose only about 160,000 rubles, which comprised approximately twenty percent of the overall sum of budgetary resources received by the enterprise. The volume of inefficiently utilized resources exceeded 600,000 rubles. We would note that about 50,000 rubles were not utilized for their intended purpose.

5.2. Violations by state enterprises of the established manner of conducting and presenting bookkeeping accounting to agencies of state authority, presenting by them [state enterprises] of inauthentic or falsified data.

The bookkeeping accounting of the State Corporation (GK) «Rosvooruzhenie» for 1994 contained inauthentic information. In particular, the articles «Profits» and «Long-term financial investments» were [improperly] inflated to a sum of about sixty billion undenominated rubles.

The state unitary enterprise (SUE) «Sokoluchmebel'» (Sokol school furniture), established by the Ministry of Education of Russia and subordinated to it agency-wise, from the moment of its creation in 1995 on the base of the joint stock company of a closed type (AOZT) of the same name and up to the beginning of the year 2000 did not make bookkeeping accounting available to the ministry indicated.

In violation of operative norms, the state enterprise «Sheremetievo International Airport» in 1995 wrongfully included in the make-up of outlays expenditures for training enterprise employees at the Institute of Linguistics and at the Aviation School of Ireland according to an agreement concluded not directly with the educational institutions, but with the Irish intermediary company «Airline Development Ireland Ltd.,» and also expenditures on training employees in Great Britain, which expenditures were not confirmed by the primary bookkeeping document – an agreement between the enterprise and the educational institution. As a result, the cost of the services rendered the State Corporation «Sheremetievo International Airport was [wrongfully] increased by a sum of about 300,000 U.S. dollars.

Also in 1995 the state enterprise «Sheremetievo International Airport» effected payment through the joint stock company of a closed type (AOZT) «Aerofirst» for Cadillac and Chevrolet vehicles of foreign production to a sum of about 440,000 rubles. Subsequently certificate-bills from the private family enterprise «Yereknuk» in which the cost of the vehicles indicated was improperly lowered by many times – to 35,000 rubles – were presented to the bookkeeping offices of the state enterprise «Sheremetievo International Airport. About 4,000 rubles were paid additionally for issuance of the certificate-bill. The airport's special transport service settled accounts with the budget for taxes on acquisition of the vehicles according to the price indicated in the certificate-bill from the private family enterprise (SChP) «Yereknuk,» and not according to the actual cost paid through the joint stock company of a closed type (AOZT) «Aerofirst.» The given operation also led to an improper decrease in the magnitude of the tax on property, since the difference between the price of acquisition and the balance sheet value of the vehicles comprised more than 400,000 rubles. Thus, as a result of the actions indicated, the tax on acquisition of vehicle transport vehicles was improperly decreased by 67,000 rubles, and the tax on property for 1996-1998 – by 21,000 rubles.

In violation of operative legislation on advertising, monetary resource revenue for services afforded according to agreements was unfoundedly reflected as sponsor resources in the bookkeeping accounting of the state enterprise «Obshcherossiiskaia radiostantsiia «Maiak»» (The All-Russian Radio Station «Maiak») for 1998 and the first half of 1999. In reality, however, this revenue, the volume of which exceeded three million rubles in 1998 and comprised almost nine million rubles in the first half of 1999, was payment for broadcasting broadcasts ordered on the basis of the corresponding agreements of the radio station with clients. Besides that, things of material value on hand of a value of about 60,000 rubles, and as of 1 July 1999 – the remnants of materials were [improperly] inflated by almost 90,000 rubles – were not taken into account on the balance sheets of the enterprise for 1998 and for the first half of 1999.

In the period from 1997 through 1999 the federal state unitary enterprise (FSUE) «Tul'skoe,» which worked with purebreds, conducted bookkeeping registration of operations according to leasing agreements concluded in accordance with norms which had gone out of force. Products of purebred animal husbandry transferred on lease to agricultural goods producers of Tula oblast were not reflected in the enterprise's bookkeeping accounting.

5.3. Transfer by clients of works accomplished at the expense of budgetary resources, and by state clients of deliveries of products for federal state needs of a part of their functions to state enterprises – executors. This substantially limits the possibilities for monitoring utilization of allocated budgetary resources and often leads to their inefficient utilization.

Decree № 688 of the Government of the Russian Federation dated 15 June 1994 envisaged creation at the expense of resources from the federal budget of specialized enterprises for producing school furniture sets. One of these production facilities was to have been created on the base of the joint stock company of a closed type (AOZT) «Sokoluchmebel'» (city of Sokol, Vologda oblast), which in 1995 was transformed into the state unitary enterprise (SUE) of the same name. The functions of the client ordering the corresponding works were laid upon the Inter-branch association «Rosuchprofstroi» (Russian school profession construction). However, in violation of the decree indicated, the association in actuality transferred a part of its functions as client to the «Sokoluchmebel'» enterprise. In particular, this enterprise effected settlements with subcontractors (except for purchase of equipment); in its [the enterprise's] make-up there was created a directorate for creating a furniture production facility.

In violation of Decree № 594 of the Government of the Russian Federation dated 26 June 1995, the Ministry of Health Care of Russia, not having received permission for this from the Government of the Russian Federation, transferred its functions as state client for organizing the conducting on a tender (competitive bidding) basis of centralized purchases of medicines for federal state needs to the state unitary enterprise (SUE) «Natsional'noe meditsinskoe agentstvo» (the National medical agency).

5.4. Violation by agencies of state authority and by state enterprises of operative norms when concluding agreements for supply of products for federal state needs, failure of state enterprises – suppliers to observe important conditions of contracts concluded, unfounded raising by them of prices for products supplied. In a number of instances this leads to inefficient expenditure of budgetary resources.

In violation of Decree № 594 of the Government of the Russian Federation dated 26 June 1995, in the agreement concluded in 1997 by the Ministry of Labor of Russia with the state unitary enterprise (SUE) «Predpriiatie material'no-tekhnicheskogo snabzheniia» (Enterprise of material and technical supply) for purchase and delivery of motor vehicle transport vehicles there were absent: calculation of agreed price, record of coordination of agreed price, calendar schedule for delivery of motor vehicle transport vehicles, properly made-out specifications for the motor vehicle transport vehicles being acquired, and description of penalties for violation of the agreement’s conditions.

In 1999 the state unitary enterprise (SUE) «Predpriiatie material'no-tekhnicheskogo snabzheniia,» in violation of the conditions of the agreement concluded in 1998 between the state unitary enterprise indicated and the Ministry of Labor of Russia, delivered two busses for social institutions in the Maritime krai in an incomplete set, and also sent a PAZ-32050R bus not to the Social rehabilitation center for minors, orphan children, and children left without parental care of the Verkh-Iset' [Upper Iset'] district of the city of Yekaterinburg, as had been set by the agreement, but to the Center for social services for the population of the city of Yekaterinburg.

In violation of operative norms the state unitary enterprise (SUE) «Natsional'noe meditsinskoe agentstvo,» which in 1998 on behalf of the Ministry of Health Care of Russia was carrying out the functions of state client for organizing the conducting on a tender (competitive bidding) basis of centralized purchases of medicines for federal state needs, invited to participate in the competition for delivery of the sandimmun and sandimmun-neoral medical preparations only two organizations: the «Biotek» limited liability partnership (TOO) and the “Farmsnabsbyt” (Pharmaceutical supply-sales) open joint stock company (OAO), at the same time that the Ministry of Health Care of Russia in 1998 had issued permission for import of these preparations to forty-three suppliers, among which the «Biotek» limited liability partnership (TOO) and the “Farmsnabsbyt” open joint stock company (OAO) were not listed. On the basis of the competitive bidding which had been conducted, of the two participants the TOO «Biotek» was recognized as the winner, and a state contract for delivery of the medical preparation to a sum of over fifteen million rubles was concluded with it. However, subsequently, at the recommendation of the Ministry of Health Care of Russia, the state unitary enterprise «Natsional'noe meditsinskoe agentstvo» abrogated the given contract and concluded a new one, for the same sum, with the closed joint stock company (ZAO) «AO Primafarma.» With that, in violation of operative norms, the new contract was concluded without conducting competitive bidding, and its conditions were less advantageous than the conditions of the abrogated contract with the TOO «Biotek.» Analogously, at the beginning of 1999 the state unitary enterprise «Natsional'noe meditsinskoe agentstvo» concluded an additional agreement with ZAO «AO Primafarma» for delivery of sandimmun-neoral medical preparations to a sum of 67,000,000 rubles. It ought to be noted that the Ministry of Health Care of Russia and the state unitary enterprise «Natsional'noe meditsinskoe agentstvo» more than once effected placement of orders for purchase of medicines for federal state needs without conducting competitive bidding beforehand. At the beginning of 1998 on behalf of the ministry the state unitary enterprise indicated concluded, without running competitive bidding,, a contract for delivery of the sandimmun-neoral preparation with the «Rosmedkomplekt» ZAO to the sum of about 580,000 U.S. dollars. At the end of the same year the state enterprise concluded on a non-competitive basis a contract for buying and selling insulin preparations to the sum of forty million rubles with the «Bryntsalov-A» ZAO. We would note one more time that the actions indicated were effected by the Ministry of Health Care of the Russian Federation and the state unitary enterprise «Natsional'noe meditsinskoe agentstvo» in violation of the established manner of purchasing goods, works, and services for state needs.

In 1998-1999 the state unitary enterprise «Rosprod» (Russian Foodstuffs) supplied agricultural products (rice and buckwheat) for the needs of the Leningrad military district at prices substantially exceeding the average market prices in the region. Also during the period indicated the state unitary agricultural enterprises of the Leningrad military district «Leningradets,» «Kirishskii,» «Il'ichevo,» and «Shelon'» effected deliveries of agricultural products for the planned supply of troops in a number of instances at prices exceeding the average market prices at places where troops were stationed, including: by thirty to forty percent for milk, by thirty-three percent for potatoes, and by fifteen percent for eggs. The sum of the inefficient expenditures of budgetary resources due to exceeding prices for these deliveries alone comrised about 1,200,000 rubles over the course of 1998 and 1999. Finally, in January and February of the year 2000 the state enterprises «Leningradets,» «Il'ichevo,» and «Kirishskii» effected deliveries of agricultural products (potatoes, meat, milk, and cabbage) for the planed supply of troops at prices exceeding by ten to thirty percent the average prices of the analogous products sold by agricultural goods producers of Leningrad oblast.  As a result, due to the excessive prices indicated, the inefficient expenditure of budgetary resources for deliveries of agricultural products by enterprises in the Leningrad military district over two months in the year 2000 comprised about 850,000 rubles.

In violation of operative legislation, in 1999 the state unitary enterprise «State Corporation (GK) «Rosvooruzhenie» concluded with the OAO «Irkutskoe aviatsionnoe proizvodstvennoe ob'edinenie» (the Irkutsk aviation production amalgamation) a state contract for manufacture and delivery to India of ten aircraft without conducting competitive bidding for placement of a state order.

5.5. Violation by state unitary enterprises of manner and deadlines for transferring resources to the budget, the arising of indebtedness for tax and other obligatory payments, nonfulfillment by enterprises of their obligations to budgetary organizations.

In 1994-1995 the volumes of factual capital investments by the state enterprise «Sheremetievo International Airport» (GP «MASh») significantly exceeded the sum of the sources of resources for these purposes (accrued [calculated] amortization and profit). In 1994 with sources of financing investments available to the sum of 23,500,000 rubles, the actual volume of capital investments comprised 87,400,000 rubles. In 1995 the correlation of sources and the volume of actual capital investments came to 53,000,000 rubles and 236,600,000 rubles. The shortfall which arose was covered at the expense of the enterprise's turnover resources. As a result of such an approach a significant indebtedness of the enterprise for tax payments to the federal and local budgets took shape.

In 1995-1996 works were carried out on the territory of the Sheremetievo International Airport on construction of the Sheremetievo-3 Center for Business Aviation. The client for the construction was the «Sheremetievo International Airport» state enterprise, the supervisor of the project was the firm «Mac Leamur Teo Ranta» (Ireland), and the subcontractor was the firm «Konstruktor-Inzhiniring» (Croatia). On the basis of an agreement on mutual representationship (1992) concluded between the «Sheremetievo International Airport» state enterprise and the Irish firm «Airplane Development Ireland Ltd.» (ADI) and an agreement concluded on mutual cooperation (1994), accumulation of hard currency resources for the «Sheremetievo International Airport» state enterprise for implementation of the project was effected in Ireland initially in the hard currency account of the «Sheremetievo International Airport» state enterprise representative office, and subsequently – in the account of the firm “ADI” at the “Allied Irish Bank.” Accumulated resources were transferred to the firm «Mac Leamur Teo Ranta» as necessary. The «Sheremetievo International Airport» state enterprise, as tax agent, should have thereby calculated and withheld income tax at the source of payment. Over the entire period of construction the «Sheremetievo International Airport» state enterprise paid the firm «Mac Leamur Teo Ranta» an advance in the sum of two million U.S. dollars. Taking into account that the owner of the resources accumulated in Ireland was the «Sheremetievo International Airport» state enterprise, in accordance with operative tax legislation the enterprise should have transferred to the budget of the Russian Federation value added tax to the amount of 334,000 U.S. dollars and tax on the income of foreign juridical persons [legal entities] at the source of payment of 333,000 U.S. dollars. The resources indicated were not transferred to the budget.

The state unitary enterprise «All-Russian Amalgamation (VO) «Almaziuvelireksport» (Diamond Jewelry Export) did not return to the account of the Ministry of Finances of Russia coupon income for 1997 on state internal loan currency bonds received [which were paid for] through the resources of liquidated and reorganized enterprises of the Glavalmazzoloto SSSR (Main Diamond and Gold of the USSR) system to the sum of over 30,000 U.S. dollars.

In violation of Ukase of the President of the Russian Federation dated 24 December 1993 № 2284, the state enterprise «Obshcherossiiskaia radiostantsiia «Maiak»» (The All-Russian Radio Station «Maiak») in 1998 and the first half of 1999 did not transfer to the federal budget resources received by it from renting out federal property which [resources] comprised over the period indicated over 5,500,000 rubles.

In 1998-1999 and the first quarter of the year 2000 the federal state unitary enterprise «Kurganskoe,» which works with purebreds, did not transfer in timely fashion as income to the federal budget resources received from lease recipients according to agreements on leasing purebred animals. As a result as of April 2000 past-due indebtednes of the enterprise for the payments indicated comprised about 900,000 rubles.

In violation of established requirements, the state unitary enterprise «Morinraschet» (Foreign maritime settlements) in 1999 did not transfer to income of the federal budget (from a special account at the Ministry of Finances of Russia) resources received by it from non-residents to the sum of more than 52,000 foreign currency rubles.

As of 1 July 1999 the state enterprise «Severnaia zheleznaia doroga» (the Northern Railway) was one of the largest entities in arrears in Iaroslavl' oblast for payments into the budget.

Highly indicative is the example of the state enterprise «Zavod imeni Maslennikova» (The Maslennikov Memorial Plant) (Samara oblast). As of the end of 1999 the plant had accumulated a highly significant budgetary indebtedness. Besides, that the enterprise was not fully accomplishing current payments. With that, however, the plant had no few monetary resources in bank accounts and was expending substantial sums of cash resources through the cashier's office.

A similar situation also took shape at the state enterprise «Likerovodochnyi zavod «Petrovskii»» (the «Petrovskii liqueur-vodka plant). In 1999 the plant, having substantial indebtedness for payments into the budget, was accumulating at its cashier's office cash monetary resources in amounts significantly exceeding the established limits. All [Not all (?)] the monetary proceeds received by the enterprise were turned over to the bank and correspondingly were not entered into the settlements account, but were expended on production-business needs and payment of wages, although in accordance with the operative rules, organizations of cash monetery circulation on the territory of the Russian Federation [which are] enterprises in arrears do not have the right to expend proceeds coming into their cash offices.

5.6. Insufficient effectiveness of actions of tax agencies in treatment of recovery of indebtedness for taxes through the property of a state enterprise debtor.

During implementation in 1999 by the tax agencies of Tambov oblast of measures for compulsory recovery of indebtedness for taxes from the «PATP»(passenger motor vehicle enterprise) state enterprise, the property arrested, which had a residual value of 270,000 rubles, was sold for 65,000 rubles, that is for less than a quarter of the residual value.

5.7. Violation by agencies of the federal treasury of the established manner of interaction with state enterprises upon entry of budgetary resources into the current accounts of the latter.

In violation of Decree of the Government of the Russian Federation № 220 dated 21 March 1994, agencies of the federal treasury of the city of Moscow upon entry into the current accounts of state enterprises of resources from the federal budget intended for capital outlays in 1997-2000 often did not require presentation by the enterprises of the documents necessary for opening financing (free financial account settlements, conclusions of extra-agency state and state ecological experts, project estimate documentation).

Also in 1997-2000 divisions of the federal treasury of the Eastern and Central administrative districts of the city of Moscow, in violation of the established manner, frequently did not effect payment for goods (works, services) acquired for development of the production base (capital outlays) from the current accounts of state enterprises, but entered the budgetary resources received into the settlement accounts of the enterprises opened at commercial banks. Such actions substantially hampered monitoring of utilization of resources from the federal budget.

5.8. Accumulation of hard currency proceeds by state exporter enterprises in accounts beyond the borders of the Russian Federation.

In violation of legislation on currency controls, the proceeds of the state enterprise «Sheremetievo International Airport» for the airport and other servicing of aircraft of foreign aviation companies for 1994-1996 to the sum of over seven million U.S. dollars were in Irish banks and were not transferred to an authorized bank on the territory of the Russian Federation.

2.4. Problems and legal norms for restructuring of budgetary indebtedness


Analysis of the given problem is included in the study taking into account the problem's significance to a state unitary enterprise as a commercial organization. Questions of deductions of profit will be considered separately. Nevertheless, the analysis undertaken in this section concerns not only state unitary enterprises, but also other organizational-legal forms.

2.4.1. Brief analysis of possible mechanisms for settling the problem of non-payments

According to the data of the RF Ministry of Taxes and Levies as of January 1, 2001, the indebtedness of enterprises and organizations to the budgetary system, including territorial highway funds, was 555.7 billion roubles, as of January 1, 2002 – 528.1 billion roubles, and as of October 1, 2002 – already 557.4 billion roubles
. As follows from these data, the indebtedness of enterprises to the budget, after a slight absolute decrease in 2001, in the autumn of 2002 again achieved values comparable to those of early 2001.
 Thus we may speak of maintenance of a highly tense situation in the sphere of settlements of enterprises for obligatory payments. As a consequence, the real situation of enterprises and the prospects for their development are not very predictable or transparent, which deprives all market entities without exception – managers and enterprise property owners, investors, and state agencies – of all reference points of any kind for making any decisions that are long-term at all.



Enterprises constantly under threat of bankruptcy see no sense in developing and implementing development programs. Potential investors, in turn, cannot adequately evaluate the effectiveness and riskiness of their long-term investments. State agencies, besides problems with collecting taxes and other obligatory payments, experience serious difficulties of a strategic nature, since in the conditions which have taken shape it is very difficult to determine the level of efficiency not only of a concrete business, but also of entire branches, which does not afford the possibility of forming a system of priorities in economic policy. The situation is complicated substantially by the rising number of mutual complaints from all the entities named.



The following possible normative mechanisms exist for «clearing out» the accumulated arrears indebtedness of enterprises for obligatory payments.

· tax amnesty;

· bankruptcy of debtor enterprises;

· conversion of the debts of enterprises into securities (stock, bonds, and others) of these enterprises;

· restructuring of debts.



Analysis of the given mechanisms and the possible consequences of their application is given on the respective section of this report.



The mass bankruptcy of enterprises within reasonable deadlines is impossible to effect purely technically, since by some estimates this procedure as of the middle of 2001 could have been applied to more than twenty thousand enterprises and organizations because of their indebtedness to the budgets alone at all levels. This is connected to the limited «put-through capacity» of arbitration courts, to the substantial lack of arbitration managers, and to a shortage of resources for financing their activities. Besides that, it is also necessary to take into account the time factor – practice shows that bankruptcy procedures for one average or large enterprise takes two years on the average. 



In connection with what has been said above, it ought to be noted that the bankruptcy mechanism, of course, should be used by the state in practice in relation to debtor enterprises, not as a «weapon of mass destruction,» but on a highly limited scale. 



Tax amnesty on a global scale is apparently also as inefficient as mass bankruptcy. Tax amnesty makes sense only in the event that enterprises, having received such an indulgence, can and want to begin immediately to clear indebtedness to remaining creditors and to regularly effect current payments to the budgets of all levels and to extra-budgetary funds. In order for enterprises to be able to do that, the amnesty should concern debts not only to the federal budget, but also to the budgets of subjects of the federation, local budgets, and extra-budgetary state funds. There are grounds for assuming that subjects of the federation and local authorities will not want to join a decision on amnesty, since they would lose leverage to pressure enterprises. If, though, the government makes a decision on amnesty only as to indebtedness to the federal budget and the pension fund, then the risk is great of mass appeals to the courts on the part of local authorities and non-state creditors. As long as the federal authorities retain the rights of the basic or major creditor, the remaining creditors often see no sense in appealing to judicial agencies. Tax amnesty would also have a negative psychological result. In the first place, a part of the enterprises would hope that this amnesty was not the last one and would cease paying current taxes. In the second place, tax amnesty for debtor enterprises is unjust in relation to taxpayers who pay in time with all the ensuing consequences.

Conversion of indebtedness of enterprises to the federal budget into securities of these enterprises seems a rather effective mechanism. Conversion of indebtedness of enterprises to the federal budget into securities of these enterprises and subsequent sale of these securities would secure a rapid inflow of significant monetary resources into the budget (even taking into account sale for several times less than the nominal value), it would permit ridding themselves of almost hopeless debts on the part of enterprises, would stimulate development of the domestic market for promissory notes [debt obligations], and in certain instances it would permit replacing the management of inefficient enterprises, attracting strategic investors to the real sector [manufacturing as opposed to trade and services] and new, efficient property owners. 

At the same time application of this mechanism has a number of limitations and drawbacks in practice. Thus, conversion of enterprise debt to the budget into stock assigned to federal property ownership can be used only when an enterprise is not threatened with bankruptcy on the part of non-state creditors. Otherwise the state, exchanging the rights of a creditor for the rights of a stockholder, when other creditors sue to have an enterprise declared bankrupt, does not strengthen its control over this enterprise, but loses it entirely. Therefore conversion of enterprise debt into stock with their subsequent assignment to state property ownership should be used extremely cautiously; decisions on each enterprise should be made case-by-case with thorough working-out of the possible consequences.

A second serious problem is that the mechanism for conversion of enterprise debt to the budget into securities is complicated and has not yet been worked out to the end. 

Restructuring of debts is looked upon by the state at the present time as the basic mechanism for overcoming the problem of enterprise settlements on obligatory payments. In our opinion, debt restructuring has a number of advantages in principle. In the first place, the state does not renounce its rights as a creditor and upon nonfulfillment of its obligations by an enterprise it has the right to tear up the agreement on restructuring. In the second place, the psychological expenses inherent to the amnesty mechanism and considered above are minimized to some degree. In the third place, with preparation of an individual decision on restructuring of the debts of a concrete enterprise, achievement of an agreement with all or the largest creditors of the given enterprise becomes realistic. Restructuring of debts is also capable to a certain measure of rendering a positive influence on the investments climate in Russia – agreements on restructuring of debts to the federal budget, granting enterprises deferments, and writing off a part of the debt will give investors confidence that their resources will not go down the drain and will not go for settlement of debts, but will be utilized for enterprise development. All this permits one to speak of the advisability in principle of wide-scale application of the mechanism of restructuring indebtedness of enterprises for obligatory payments.
2.4.2. Analysis of the mechanism for restructuring budgetary indebtedness as a priority instrument for the financial recovery of insolvent enterprises.

The first attempt to restructure indebtedness of enterprises to the federal budget was undertaken in 1997. After that the routine government decree intended to clarify and perfect reconstruction procedures came out every year.

Thus the history of restructuring enterprise debt to the federal budget was opened by Decree №254 of the Government of the Russian Federation dated 5 March 1997. In accordance with this decree, restructuring was to have been accomplished by means of issuing securities (stock or bonds); enterprises were granted deferment of payment of the principal amount of debt for five years and ten years for penalties and penalty interests; a block of stock securing not less than fifty percent plus one vote at a stockholder meeting acted as collateral in securing liabilities of an enterprise in arrears in the amount of the principal debt due. 

The basic drawback to the this decree was that extremely few enterprises fell under its operation, and each of them could restructure debts only after a supplemental government decree. Therefore only several major enterprises – «Noril'skii nikel',» «AvtoVAZ,» etc., were able to conduct restructuring of debt during this period.

In 1998 an attempt was undertaken to modernize the mechanism for restructuring enterprise debts to the budget – on 14 April 1998 Decree №395 of the Government of the Russian Federation «On manner of conducting restructuring of indebtedness of juridical persons [legal entities] to the federal budget in 1998» came out. The most serious difference between this decree and the preceding one (1997) was the change in the list of assets which could be collateral for the debtor's liabilities – there was envisaged the possibility of pledging the property of the organization (of its founders, participants, or property owners) or granting bank guarantees. A property complex (as it was defined by Article 132 of the Civil Code of the Russian Federation) could also be pledged. There were also other differences – the procedure for restructuring indebtedness, time periods and conditions for granting deferments of payments (for example, deferment of the principal amount of debt was granted for four years instead of five years), etc., were changed.

In view of the fact that the decree of 1998 envisaged the necessity of registering a property pledge and also envisaged a rather cumbersome procedure for registration, altogether only several tens of [dozen] enterprises were able to effectively restructure indebtedness within the framework of that decree.

We would note that both Decree №254 and Decree №395 limited substantially the possibilities for restructuring indebtedness of state unitary enterprises to the budget – in the first instance these enterprises were deprived of that possibility by definition, and in the second state unitary enterprises could present only bank guarantees, the receiving of which was extremely difficult for a debtor enterprise, as security for the agreement on restructuring.

The next innovation took place only on 3 September 1999, when Decree №1002 of the Government of the Russian Federation «On manner and time periods for conducting restructuring in 1999 of accounts payable of juridical persons [legal entities] for taxes and fees, and also indebtedness for penalties and penalty interests accrued to the federal budget» was adopted. In accordance with this decree, taxpayer declarations for restructuring indebtedness were supposed to be submitted to the tax agencies before 1 January 2001. In connection with the fact that many debtor organizations were unable to utilize this possibility in time, the Government of the Russian Federation, by Decree №1462 dated 31 December 1999, extended, in essence, the operation of Decree №1002, since the words «in 1999) were removed from the heading and the time period for submission of a declaration was extended to 1 April 2000. Besides that, several changes in the procedure for granting enterprises and organizations the right to restructure were introduced.

It should be recognized that these decrees were able to play a certain positive role – in the year 2000 over 22,000 organizations wishing to settle their indebtedness to the total sum of 164,000,000,000 rubles, or more than forty-two percent of the total sum of indebtedness, which then comprised 386,000,000,000 rubles, submitted declarations on restructuring to the tax agencies. The right to restructure indebtedness was granted to sixteen thousand organizations to a total sum of about ninety billion rubles (arrears for taxes and fees – forty-six billion rubles, penalties and penalty interests – forty-four billion rubles). One fifth of the all-Russian indebtedness to the federal budget as of the beginning of the year 2000 was factually settled.
 An additional 3,300,000,000 rubles came into the budget over the first half of 2001 alone as a result of conducting restructuring of indebtedness.

At the same time it proved impossible to resolve the problem to the end – the sum of deferred indebtedness continued to grow, and, as has already been noted, as of 1 July 2001 indebtedness of enterprises and organizations to budgets at all levels comprises one trillion fifty-eight billion rubles. Besides that, with regard to 2,500 organizations (about fifteen percent of the organizations which received the right to restructure) the tax agencies decided to annul the previously granted right to restructure tax indebtedness in connection with non-fulfillment of restructuring conditions (the total sum of restructured indebtedness of these organizations comprised six billion rubles, including 3,200,000,000 rubles for taxes and fees).

The routine Decree №410 «On introduction of changes and additions to Decree № 1002 of the Government of the Russian Federation dated 3 September 1999» came out on 23 May 2001. This decree defined the new time period for submission of declarations on restructuring – before 1 December 2001. Besides that, apparently taking into account experience implementing the preceding decrees, there were introduced serious changes in the procedure for receiving the right to restructure and corrective changes in the manner of deferral. According to calculations by the Ministry for Taxes and Fees, about four hundred billion rubles of tax indebtedness of enterprises and organizations fell under the conditions of restructuring defined by this decree.

Enterprises were granted the right to stage-by-stage settlement of indebtedness:

Stage I – uniform [even] payment of back taxes and fees over the course of six years, with accrual of interest for using budgetary resources, proceeding from calculation of one tenth of the annual rate of refinancing of the Central Bank of the Russian Federation operative as of the date when Decree № 1002 came into force (fifty-five percent)
; 

Stage II – settlement of indebtedness for penalties and penalty interests over the course of four years, without accrual of interest.

Organizations not having back taxes and fees are granted the right to settle indebtedness for penalties and penalty interests over the course of ten years.

The manner of conducting restructuring also envisages ahead-of-schedule settlement of back taxes and fees – upon settlement of half of the indebtedness and timely and full making of current payments over the course of two years, half of the debt for penalties and penalty interests is written off, and upon full settlement of indebtedness and timely and complete making of current payments over the course of four years, debt for penalties and penalty interests is written off fully.

The main condition for granting the right to restructuring is conscientious payment by the enterprise of all current debts from the beginning of 2001 until the day of submission of the declaration. On this point the restructuring procedure became more strict – in accordance with preceding wordings of Decree № 1002 debtor enterprises had to settle current tax payments only over the course of two months before the day of submission of the declaration in order to receive the right to restructure.

At the same time the procedure for consideration of restructuring indebtedness to the federal budget was simplified substantially. In accordance with Decree № 410, enterprises are now not required to receive a positive conclusion from the Federal Service of Russia for Financial Recovery and Bankruptcy (FSFO) – the tax agency over the course of thirty working days is supposed to independently consider declarations for restructuring from debtor enterprises. In the event of refusal, the debtor can attempt to eliminate the financial violations he was noticed to have and submit the declaration again. Besides that, the procedure for considering declarations has been decentralized – now the declaration with enclosure of the necessary documents for consideration and making of the appropriate decision is submitted to the territorial tax inspectorate by place of registration of the organization regardless of the sum of the indebtedness being restructured (previously the declaration with the appropriate documents was submitted to the Ministry for Taxes and Fees of Russia in the event the indebtedness exceeded twenty million rubles, to the directorate of the Ministry for Taxes and Fees of Russia of the subject of the Russian Federation if it was from five to twenty million rubles, and to the tax inspectorate by place of registration of the organization if it was less than five million rubles).

In this connection it is necessary to note specially the elimination from affairs, at least at the stage of receiving permission for restructuring indebtedness, of the Federal Service of Russia for Financial Recovery and Bankruptcy (FSFO). The thing was that to a considerable extent due to the excessive rigidness of this organization the process of restructuring could not become a genuinely mass one. Thus, applying for permission to restructure its indebtedness, instead of that, on entirely legitimate grounds, an enterprise could receive from the FSFO a declaration to the arbitration court on insolvency.  That is, previously when initiating the process of restructuring indebtedness, because of non-coordination of actions of the FSFO and the tax agencies, enterprises were simply laid bare, and such a situation, of course, had an extremely negative effect on implementation of Decree №1002 in 1999-2000.

Decree №410 also envisages simultaneous restructuring of indebtedness to the budgets at all levels when there are petitions from territorial agencies authorized to make a decision on restructuring in the name of a subject of the Russian Federation or a municipal formation and upon coordination with them of schedules for settlement of an organization's indebtedness for obligatory payments into the budgets of the corresponding levels.

On 23 October 2001 the Government of the Russian Federation adopted Decree №742 introducing the routine correctives into Decree №1002 – for organizations which had lost the right to restructure before 12 June 2001 (before the date of coming into force of Decree № 410) this right was restored. For this it was necessary to submit a declaration to the tax agency according to where the organization is located not later than 1 December 2001. The basic condition is payment of current tax payments, sums in settlement of restructured indebtedness, and also penalties accrued for non-payment of tax payments from the moment of arising of violations of conditions for restructuring. According to preliminary estimate of the Ministry for Taxes and Fees of Russia, the number of enterprises and organizations for which the previously lost right to restructure can be restored comprises up to three thousand.

In summary, the conclusion may be drawn that Decree №1002 in its form of today is the most liberal one with regards to debtor enterprises. At the same time it is rather difficult right now to predict its further fate. After all, besides the aspiration of state agencies to make the restructuring process a mass one, such an aspiration is also necessary on the part of managers and property owners of debtor enterprises, who, as before, may adopt a waiting stance, hoping for the routine concessions. In that connection we would note that such hopes might not be justified, in any event for a part of the debtor enterprises. In practically all commentaries by managers at the Ministry of Taxes and fees and managers at territorial tax agencies as to the latest changes in the time periods and manner of restructuring indebtedness to the federal budget it is said not only that all debtor enterprises who have applied will be granted the right to restructure their debts, but also that the given chance to restructure debts to the federal budget is the last one, and after 1 December 2001 (the last day of submission of declarations for restructuring) insolvency (bankruptcy) cases will be initiated on a mass basis against debtor enterprises who have not restructured their debts. Of course, these threats will most likely not be fully implemented, but that some part of the debtor enterprises will suffer is undoubtedly true.

As a result of restructuring in accordance with Decrees №410 and №742, by 4 December 2001 more than twenty-three thousand enterprises and organizations had applied to the tax agencies with declarations on restructuring indebtedness,
 (by 1 December the tax agencies had already granted the right to reconstruct their indebtedness to more than seventeen thousand enterprises and organizations to a total sum of about two hundred billion rubles).
 As a result of restructuring in accordance with Decrees №410 and №742, by 4 December 2001 more than twenty-three thousand enterprises and organizations had applied to the tax agencies with declarations on restructuring indebtedness. The management of the Ministry for Taxes and Fees of Russian rates such a result positively on the whole.  As an example of a positive result of the company [campaign (sic!)] conducted, one should also note that declaration for restructuring were submitted by some of the largest taxpayers – «Rosenergoatom,» MPS (the Ministry of Railways), «AvtoVAZ,» RAO «Gazprom,» and RAO «YeES of Russia» ” (the Unified Energy System of Russia).

Speaking of the process of restructuring indebtedness of enterprises and organizations to the state as a whole, it has to be noted that in 2001 there appeared the possibility of an overall resolution of the problem – on 30 June 2001 Decree №489 «On manner of conducting restructuring in 2001 of debts overdue and debts deferred, penalties, and fines as of 1 November 2000 for state credits in foreign currency and associated foreign credits received under guarantee of the Government of the Russian Federation by enterprises and organizations for purchase of equipment» of the Government of the Russian Federation was adopted; on 14 July 2001 Decree №534 «On conducting restructuring in 2001 of indebtedness of juridical persons [legal entities] to the federal budget for accrued penalties and penalty interests for untimely [late] return of resources made available from the federal budget on a return basis, and deferment of payment of interest for using them as of 1 January 2001» of the Government of the Russian Federation was adopted; and, finally, on 1 October 2001 Decree №699 «On manner and conditions for restructuring indebtedness for insurance contributions to state social extra-budgetary funds, and accrued penalties and penalty interests which organizations had as of 1 January 2001» of the Government of the Russian Federation was adopted.

The most important of these decrees affecting a significantly greater number of enterprises and organizations having debts to the state is the last one. Now enterprises can restructure their indebtedness not only to budgets at all levels, but also for insurance contributions to the Pension Fund, the Fund for Social Insurance, the State fund for employment, and funds for obligatory medical insurance. We would note that the basic mass of the debts of enterprises and organizations to extra-budgetary funds comprise debts to the Pension Fund – as of 1 January 2001 arrears for contributions to that fund comprised one hundred fifty billion rubles, and debts for penalties and penalty interests – about three hundred billion rubles.

In accordance with Decree №699, debtor enterprises are granted the right of uniform [even] settlement of indebtedness to state social extra-budgetary funds for insurance contributions and fifteen percent of accumulated penalties and penalty interests over the course of five years. The remaining eighty-five percent of penalties and penalty interests can be written off.

The main condition for granting the right to restructure is conscientious payment by an enterprise of all current payments over the course of the two months preceding the month of submission of the declaration for restructuring and over the course of the time period of its consideration.

With regard to one debtor enterprise, restructuring is conducted simultaneously to all state extra-budgetary funds, moreover, if the debtor does not observe his obligations to some one fund, restructuring of debts to all remaining funds does not stop. Organizations with regard to which an insolvency (bankruptcy) case has been initiated are granted the right to restructure only upon conclusion by these organizations of a global agreement with creditors. A decision on granting the right to restructure indebtedness is made by the tax agency where the debtor enterprise is located.

It is obvious that the majority of the basic provisions of Decree №699 are similar to the basic provisions of Decree №410 dated 23 May 2001 which was considered earlier. It can be assumed that these two decrees had to be adopted as a set, in any event, without a four-month break. The time periods of adoption of Decree №699 apparently were influenced by non-coordination of the positions of the Ministry for Taxes and Fees and the state extra-budgetary funds (the Pension Fund first of all) on the question of which of these organizations would make the decision on granting debtors the right to restructure. In sum, this right, as in Decree №410, was granted by the Ministry for Taxes and Fees, which in our view is more rational – in this way greater coordination of the making of decisions is achieved and a base is laid down for creating an overall system for overcoming non-payments.

Payments to the federal budget to redeem restructured debt during the 9 months of the year 2002 amounted to 41.4 billion roubles.

The goal of restoring the right to restructuring for those taxpayers who at a certain pint have lost this right, having violated the conditions of restructuring, still remains important. As of today, 15,785 enterprises have lost the right to restructuring due to violation of its conditions.  The total of restored arrears of payments amounted to 102.5 billion roubles. An analysis has revealed that a considerable number of taxpayers who did not satisfy the conditions of restructuring are able to restore their solvency. 

In this connection, Decree of the Government of the Russian Federation of November 11, 2002 No 818 “On introducing changes and amendments to certain acts of the Government of the Russian Federation concerning the issues of restructuring credit arrears of juridical persons of their taxes and levies, insurance contributions to state extrabudgetary welfare funds, as well as arrears of charged penalties and fines”.    

In accordance with this Decree of the Government of the Russian Federation, a provision was introduced into the previous decrees of the Government of the Russian Federation enacted in 1999 and 2001 to the effect that the right to restructuring shall be preserved in case of an organization for which the decision as to the  discontinuation of restructuring was dated between January 1 and November 1, 2002, on the latter’s application submitted before Dercember 31, 2002, and in case of an organization for which the decision as to the discontinuation of restructuring was dated after November 2002, on the latter’s application submitted within 90 days from the date of such a decision, on the condition that the organization in question has paid its current taxes, payments to redeem the credit indebtedness being restructures (in accordance with a duly approved schedule) and penalties charged on arrears of tax payments from the moment of the violation of the terms of restructuring, as well as an advance fulfillment of the schedule of redemption of restructures arrears of one following quarter.    

At the same time, a norm was introduced envisaging preservation of the right to restructuring (granted by the abovesaid decrees) of arrears of juridical persons that are being reorganized, of its successor(s). Completed restructuring of debts has allowed the tax authorities to focus most of their efforts on the recovery of a non-liquid part of debt by enforcement. To ensure an inevitable penalty for violations of tax legislation has become a priority for the activity of the tax authorities.     

It seems important to note in conclusion that a certain easing of conditions for restructuring enterprise indebtedness under conditions of a continued tendency toward industrial growth seems entirely justified, since, on the one hand, it gives a wide range of enterprises the chance to get themselves out of the position of a dependent debtor, and, on the other hand, there exist more weighty economic preconditions for new indebtedness to the state not forming on the part of enterprises.

In order for restructuring mechanisms to work in practice with the required effectiveness it is necessary to have the appropriate and sufficiently stable legislative base. The annual adoption of Government decrees with subsequent introduction of changes into them substantially limits the scale and rates of restructuring enterprise indebtedness. Under these conditions it is necessary to consider the possibility of working out and adopting an appropriate law – this would secure not only stability of regulation, but would also permit solving the task of coordinating the federal and regional normative base concerning restructuring debts to the federal and regional budgets, and would also permit determining the principles of overall restructuring of indebtedness for all kinds of obligatory payments.

2.5. Conclusion

The financial mechanism for the functioning of unitary enterprises is not very different from the financial mechanisms of the majority of enterprises of non-state organizational-legal forms. Their basic resemblance consisted of being based on principles of commercial calculation and on reliance on self-financing at the expense of internal sources with minimal access to external ones (although for differing reasons).

In practice, unitary enterprises, like joint stock companies or partnerships, had the results of their activities at their independent disposal. That had to do both with products and profits. The weakness of the state over the course of the 1990s led to the fact that it, as property owner, never did take advantage even of those rights with regard to unitary enterprises which were granted it by the Civil Code of the Russian Federation (for example, to a share of the profit remaining with them after payment of taxes and other obligatory payments established by legislation). The belonging of unitary enterprises to state (at all levels) and municipal property ownership makes necessary the linking of the budgetary process to their activities as one of the sources of non-tax income for the budget and for recipients of budgetary resources.

Weak implementation by the state of its powers with regard to unitary enterprises had numerous violations in their activities as its inevitable consequence. Both enterprises themselves and the agencies of state management which interacted with them played the role of violators. In the final analysis, they manifest themselves in the financial sphere, leading, as a rule, to substantial damage to the financial interests of one of the parties (and sometimes both parties at once).

With this it has to be noted that many of these violations are not the direct result of the deficiencies of the status of unitary enterprises. They are connected with the negative aspects of the Russian privatizational model, with the imperfections of the budgetary, currency, and other kinds of legislation, and with its failure to be executed. Such violations are exceedingly widespread in the private sector, too.

As with enterprises of other organizational-legal forms, the problem of restructuring indebtedness to the budgets at all levels is exceedingly urgent for the sector of unitary enterprises. The results of the soft approach applied by the state in practice to the problem of budgetary indebtedness do not give great grounds for optimism. The annual (beginning in 1997) permission given enterprises to restructure their indebtedness to the budget seriously destimulates property owners and managers, in reality lowering the threshold of their responsibility for bad management of their property. To a great extent this is tied to the lack of a mechanism for recourse to such property or to the securities of enterprises for collection of budgetary indebtedness.

Moreover, an effective mechanism for bankruptcy of debtor enterprises has not yet taken shape in Russia. It is obvious that in the future resolution of this problem of budgetary indebtedness should be considered in the context of radical improvement of legislation on bankruptcy and of implementation of tax reform.

Annex to 2.4.2.

Basic normative acts concerning restructuring indebtedness of enterprises and organizations to the federal budget adopted in 1997-2001

	Characteristics
	1997
	1998
	1999
	2000
	2001

	
	Decree № 254 of the Government of the Russian Federation dated 5 March 1997 “On conditions and manner of restructuring indebtedness of organizations for payments into the federal budget” 
	Decree № 395 of the Government of the Russian Federation dated 14 April 1998 “On manner of conducting restructuring in 1998 of indebtedness of juridical persons [legal entities] to the federal budget”
	Decree № 1002 of the Government of the Russian Federation dated 3 September 1999 “On manner and time periods of conducting restructuring in 1999 of accounts payable of juridical persons [legal entities] for taxes and fees and also indebtedness for accrued penalties and penalty interests to the federal budget”
	Decree № 1462 of the Government of the Russian Federation dated 31 December 1999 “On introducing changes and additions to Decree № 1002 of the Government of the Russian Federation dated 3 September 1999”
	Decree № 410 of the Government of the Russian Federation dated 23 May 2001 “On introducing changes and additions to Decree № 100 [1002 (sic!)] of the Government of the Russian Federation dated 3 September 1999”


	Time period for submission of declaration/proposal on restructuring

	
	1 July 1997
	1 January 1999
	1 January 2000
	1 April 2000
	1 December 2001

	Period from issuance of the decree to the last day of submission of declaration/proposal on restructuring 

	
	Four months
	Eight and a half months
	Four months
	Three months
	Six months

	Conditions for extension / deferral

	For taxes and fees (principal amount)

	Time period
	up to five years
	up to four years
	over the course of six years
	over the course of six years
	over the course of six years

	Periodicity and form of payments
	monthly
	in equal portions no more rarely than once per quarter
	in equal portions no more rarely than once per quarter
	in equal portions no more rarely than once per quarter
	in equal portions once per quarter (for enterprises and organizations in the energy field the schedule for settlement of indebtedness may provide for the effecting of the corresponding payments from the second year beginning from the moment the decision on restructuring is made)

	For penalties and penalty interests

	Time period
	up to ten years
	up to ten years
	over the course of ten years (for organizations having back taxes and fees – over the course of four years after settlement of the the principal amount of debt, for organizations not having back taxes and fees – over the course of ten years)
	over the course of ten years (for organizations having back taxes and fees – over the course of four years after settlement of the the principal amount of debt, for organizations not having back taxes and fees – over the course of ten years)
	over the course of ten years (for organizations having back taxes and fees – over the course of four years after settlement of the the principal amount of debt, for organizations not having back taxes and fees – over the course of ten years)

	Periodicity and form of payments
	one time
	Determined in the agreement on restructuring indebtedness
	undetermined
	undetermined
	undetermined

	Interest on deferred (subject to installments) sums

	Magnitude
	in accordance with operative legislation
	one quarter of the refinancing rate of the Central Bank of the Russian Federation operative at the moment Federal law № 42-FZ dated 26 March 1998 “On the federal budget for 1998” came into effect

	one tenth of the annual refinancing rate of the Central Bank of the Russian Federation operative at the moment the decree came into force
	one tenth of the annual refinancing rate of the Central Bank of the Russian Federation operative at the moment Decree № 1002 came into force
	one tenth of the annual refinancing rate of the Central Bank of the Russian Federation operative at the moment Decree № 1002 came into force

	Periodicity and form of payments
	at the end of each year of operation of the agreement on restructuring
	Undetermined
	quarterly
	quarterly
	quarterly

	Possibility of partial or full writing off of indebtedness for penalties and penalty interests

	
	not envisaged
	Not envisaged
	upon settlement of half the indebtedness, timely and full payment of current tax payments to the federal budget over the course of two years, half the debt for penalties and penalty interests is written off, and upon full settlement of indebtedness and timely and full payment of current payments over the course of four years, debt for penalties and penalty interests is written off fully
	upon settlement of half the indebtedness, timely and full payment of current tax payments to the federal budget over the course of two years, half the debt for penalties and penalty interests is written off, and upon full settlement of indebtedness and timely and full payment of current payments over the course of four years, debt for penalties and penalty interests is written off fully
	upon settlement of half the indebtedness, timely and full payment of current tax payments to the federal budget over the course of two years, half the debt for penalties and penalty interests is written off, and upon full settlement of indebtedness and timely and full payment of current payments over the course of four years, debt for penalties and penalty interests is written off fully

	Necessary conditions for receiving the right to restructure indebtedness

	Presenting a pledge [zalog] (security) [obespechenie] available
	Securities (may be specially issued). Stock securing no less than 50% plus one vote at a general meeting of stockholders; Bonds must be secured by pledging property or by third-party obligations

	Property of the organization (of its founders, participants, or property owners) could serve as security
 [as could] bank guarantees;

A property complex (as defined by Article 132 of the Civil Code of the Russian Federation) could also be handed over as a pledge.
	no
	no
	no

	Concluding of a global agreement with other creditors

	not envisaged
	necessary
	necessary
	necessary
	necessary

	Effecting of current tax payments
	not envisaged
	not envisaged
	in the course of the two months before submission of the declaration
	in the course of the two months before submission of the declaration
	from the beginning of 2001  

	Conditions for ahead-of-schedule cessation of the operation of an agreement on restructuring indebtedness/implementation of the pledge (security)

	Carrying out the schedule for settlement of indebtedness
	with handover of stock as the pledge – nonpayments according to the agreement on restructuring over the course of two months in a row, or of two nonpayments according to the agreement on restructuring in the course of a year from the day of concluding this agreement; with handover of bonds as pledge – in the event of nonsettlement of bond obligations on  the principal amount of debt or nonpayment of coupon income
	commission of more than two nonpayments (incomplete payments) 
	violation of the schedule
	violation of the schedule
	nonpayment of payments established by the schedule, as of the first of the month following the quarter just over

	Current tax payments
	not envisaged
	effected not in good time and (or) not in full volume
	not effected in full volume
	effected not in good time and (or) not in full volume
	indebtedness for payment into the federal budget of current tax payments, including advance payments (contributions) for taxes with a tax period exeeding one month, as of the first of the month following the quarter just past

	Possibility of simultaneous restructuring of debt to all budgets at other levels 

	
	not envisaged 
	 envisaged
	 envisaged
	envisaged
	Envisaged

	Level of decision making

	
	Government of the Russian Federation
	tax agency when there is a resolution [zakliuchenie] from the Federal Service of Russia for Financial Recovery and Bankruptcy (FSFO)
	tax agency when there is a resolution from the FSFO, if the sum of the indebtedness does not exceed 20,000,000 rubles – territorial divisions of the tax agency when there is a resolution from a territorial division of the FSFO
	tax agency when there is a resolution from the FSFO, if the sum of the indebtedness does not exceed 20,000,000 rubles – territorial divisions of the tax agency when there is a resolution from a territorial division of the FSFO.
	territorial divisions of the tax agency


3. Analysis of ways of reorganizing the system of state unitary enterprises

The following basic components can be singled out in the rights of the state as property owner:

- the right to participate in management of an enterprise;

- the right to receive information about the enterprise's activities and about its condition;

- the right to receive part of the income from the enterprise's activities;

- the right to sell the enterprise (or the share of its capital belonging to the state) and to receive fair compensation thereby.


Ineffectiveness of securing the given rights of the state may in principle be connected to two basic factors:

- imperfection of existing legal regulation;

- weakness of legal application of operative norms.


In practice, the interests of the state in exercise of the rights of property ownership belonging to it are violated as a consequence of the following basic causes:

- imprecision of regulation;

- specific limitations of the state's rights;

- approaches to conducting privatization (to the size of the share of capital retained in state property ownership);

- ineffectiveness of the mechanisms for representing the state's interests;

- inefficiency in the disposal of state property;

- infrastructure limitations (quantity of volumes of management in comparison with the capabilities of ministries and agencies, expenditures on management, etc.)


The very possibility of efficient implementation of the state's rights for management and disposal of state-owned property is limited by the presence of a number of problems in principle.


In the first place, due to the multitude of tasks handled by the state (political, economic, social), and also due to the variety of functions with regard to enterprises in the state sector (regulatory agency, stockholder, trustee, in some instances – client) the state experiences objective difficulties in conducting consistent policies with regard to these enterprises. Inconsistency of the state and the specificity of its interests have a negative influence on the investmental attractiveness of enterprises in the state sector and brings out impulsiveness and politicizing of the state's decisions in replacing their managers.


In the second place, the fundamental distinction of enterprises in the state sector consists of the fact that in their activities they have to combine solution of entrepreneurial tasks with satisfaction of certain social requirements (needs) which objectively contradict each other (otherwise there would be no need of enterprises subject to state control or of special regulation of activities in certain spheres of the economy). This predetermines the problem of the efficiency of the limitations laid by the state on enterprises in the state sector, and of retaining their motivation for efficient activities, and also leads the state into the temptation of interfering from time to time in operational issues of the economic activities of enterprises in the state sector, using the rights to manage them to compensate for the negative consequences of its own decisions.


In the third place, the objective conflict of entrepreneurial tasks and social interests in the course of the activities of enterprises in the state sector hinders evaluation of management quality – it is extremely difficult to determine whether the bad financial state of an enterprise is the consequence of the necessity of observing social interests or of the low qualifications of managers, and, perhaps, also of the inefficient decisions by representatives of the state.


In the fourth place, subordination of the activities of enterprises in the state sector to satisfaction of certain social requirements does not permit identifying the efficiency of their activities exclusively with the magnitude of direct income received by the state from this or that enterprise in the form of dividends or a share of the profit; it is necessary to consider the multiplication effect for the economy as a whole (which is extraordinarily difficult to do).

3.1. Evaluation of the legal regulation of the rights of the state as property owner


The legal regulation of the activities of enterprises in the state sector and of the corresponding mechanisms for management and disposal of state-owned property is extremely imperfect for a number of reasons.


First – this is the absence of legislative regulatory norms for a number of aspects which are important in principle. Of importance is the task of working out (finishing working out) and adoption of a number of normative-legal acts, the most important of which are the laws «On state and municipal unitary enterprises,» «On management of the stock of joint stock companies in federal property ownership,» and «On nationalization.»


At the present time there are various points of view on the issue of the place and role of the executive and legislative authorities in the process of regulating property ownership relations in the country. However, the opinion that management of state-owned property is the prerogative of the executive authority is being heard more and more clearly.

Thinking this point of view objectively necessary, we nevertheless presume that it should be combined with development of legislatively established rules for the executive authority for management of state-owned property. Agencies of the legislative authority should not participate directly in the process of managing concrete enterprises in the state sector; at the same time the actions of agencies of the executive authority for managing state-owned property should be brought into a definite legislative framework.


Second. The [presently] operative norms are contradictory; frequently discrepancies in principle are to be seen not only between different normative legal acts, but also within the framework of one and the same act. Improvement of regulation proceeds primarily not by way of systematizing, providing logic and integrity to legal regulation, securing execution of already existing norms, but by piling on new norms which in essence repeat the former ones. Therefore the task of liberating the legal field from the multitude of obsolete and inexecutable norms is extremely urgent.


Third. The [presently] operative regulations can in no way be characterized as determining precisely the «rules of the game.»


It may be stated that the requirements of many normative documents are not being fulfilled and that decisions on managing state-owned property are often connected to the adoption of individual legal acts. It is not possible to speak of unified rules for managing state-owned property, because practice itself basically took the path of exceptions to general rules.


Legal regulation of issues of managing state-owned property is clearly insufficient. That creates the basis for developing corruption and utilizing the possibilities of the state by some interest groups to the detriment of others.


 The following may be listed among the most significant problems of legal regulation in the sphere of managing state-owned property:

1) Indeterminacy of requirements for the make-up of the state sector, of assignment to state property ownership of stock in joint stock companies, of exercise of the special “golden stock” right, and of grounds for utilization of the organizational-legal form of the unitary enterprise.

Under the circumstances of the growing crisis of the centralized economy and the beginning spontaneous privatization at the end of the 1980s and the beginning of the 1990s, the first reformist government of Russia, which came to power at the end of 1991, realizing the impossibility of full restoration of management of state property, which was incompatible with the general strategy of reforms anyway, took the path of hastily launching the privatization process. Therefore the base directives for the mechanisms and procedures for privatization worked out at the State Committee for management of state property of Russia (GKI RF) at the end of 1991 and the beginning of 1992 were oriented toward development of standardized privatizational procedures and their maximally broad application, having in view the minimizing of possible deviations from them for reasons of branch [of industry] specifics or regional specifics of enterprises being privatized. However, this directive was difficult to implement in practice.


The law of the RSFSR «On privatization of state and municipal enterprises» adopted already in 1991 introduced classification of objects [sites] of state property ownership by the very possibility and degree of their privatization. The provisions of Article 3 of this law envisioned the presence in the State privatization program of lists of objects [sites] not subject to privatization, and of enterprises and amalgamations, for the privatization of which permission of the Government of the Russian Federation or of the Ministry of State Property of Russia would be required. With regard to this category of enterprises the law permitted assigning control blocks of shares to state property ownership for a period of up to three years.


The structure of the State program for privatization adopted 11 June 1992, in accordance with the requirements of the law, contained the following classification of objects in various sectors of the economy by the very possibility of their privatization: 1) objects, privatization of which was forbidden (twenty-four categories); 2) objects, the privatization of which could occur only by permission: a) of the government of the Russian Federation (fifteen categories), b) of the GKI taking into account the opinion of branch ministers (13 categories); c) in accordance with regional privatization programs (six categories); 3) objects subject to obligatory privatization (nine categories).


Ukase №1392 of the President of the Russian Federation «On measures for implementing industrial policy during privatization of state enterprises» appeared on 16 November 1992.


It limited application of the procedure for assigning to federal property ownership control blocks of stock of enterprises being privatized to ten strategically important categories of enterprises (kinds of activities), among which were communications, development and distribution of electrical energy, pumping, refining, and sale of oil and natural gas, mining and processing of precious metals and stones, radioactive and rare-earth elements, development and production of armaments and munitions, production of alcoholic products, shipments by rail, water, and air transport, R&D, specialized enterprises for construction and maintenance of sites intended for providing for national security, and wholesale trade enterprises effecting purchases for state needs, including securing export-import agreements.


However, the importance of this document for analysis of the process of the evolution of state and mixed property ownership in Russia does not end there. In accordance with its provisions there was created a normative base for holding companies created during transformation of state enterprises into joint stock companies, and there appeared an instrument of indirect state regulation of the activities of joint stock companies in the guise of «golden stock.» This security afforded the state the possibility, as its only owner, of applying the right of «veto» when a meeting of stockholders was making decisions on questions of changing the charter of a joint stock company, its reorganization and liquidation, participation in other economic entities, and alienation of property.


In May 1993 the President of the Russian Federation made a declaration on the necessity of curtailing prohibitions and limitations on privatization, which found reflection in the draft privatization program for 1993. It was planned in it to fix the maximum shares of property assigned to state property ownership by branches of the economy: electric energy – 51%, pumping of oil and gas, mining for coal, petroleum refining, petrochemicals, public utilities – 38%, machine building – 20%, metalworking, chemicals, food industry, construction, motor vehicle transport, trade, public eating facilities, consumer services – 10%. Assignment of property to state (municipal) property ownership was not envisioned for ferrous and non-ferrous metallurgy, machine building for light industry and the food industry, the timber, woodworking, and cellulose-paper industry, and production of construction materials. It was had in view that the stock of the corresponding enterprises, aside from blocks assigned to federal property ownership, would automatically become a potential object of privatization.


However, in its final wording the second State program for privatization, instituted by Ukase №2284 of the President of the Russian Federation dated 24 December 1993, contained an even more detailed classification and broader lists of enterprises, on the privatization of which limits were placed. The list of objects forbidden to privatization increased to forty-four categories (by twenty categories); of those permitted for privatization only by decision of the government of the Russian Federation – to thirty-six categories (by twenty-one categories); of those permitted for privatization only by decision of GKI RF taking into account the opinion of branch ministries – to twenty categories (by seven categories); of those permitted for privatization in accordance with regional privatization programs – to seventeen categories (by eleven categories); at the same time the list of enterprises subject to obligatory privatization grew only to eleven categories (by two categories).


The list of the kinds of activities according to the enterprises of which the control block of stock could be assigned to federal property ownership grew to fourteen categories (to the ten indicated in the November (1992) Ukase of the President of the Russian Federation were added the patents, standardizations, and metrology [sic!] service, publishing houses and printshop enterprises for production of printed products included in the volume of deliveries for state needs, pipeline transport, and the organizations making up the «Rossiiskii tsirk» (Russian circus) company).


A new, extremely hypertrophied section (thirty-three points) by branch peculiarities of privatization appeared. Although its provisions did not envisage assigning to state property ownership control blocks of stock for additional categories of objects, nevertheless they made more concrete the manner of coordination of opinions between the GKI and the various agencies, allowing issuance of «golden stock» during privatization of the objects of seven categories (enterprises for production of tobacco products, children's food products, the wholesale book trade, objects of culture and cinematography, experimental factories belonging to the system of the Standardization Committee, production enterprises of the Ministry of Education, objects and enterprises of the medical industry, pharmaceutical depots (warehouses) and medical equipment depots, enterprises and objects of the scientific technical sphere of the chemicals complex having in their make-up technological objects with toxic materials).


Along with the obvious expansion of prohibitory and limiting lists of enterprises by possibility and degree of their privatization, the second privatization program in distinction from the first contained a more precise procedure for making decisions on privatization of objects falling under these limitations. In accordance with it, the control blocks of stock left in federal property ownership could be of three kinds: 51%, 38%, and 25.5% of ordinary stock (with the right to vote). The range of magnitude of the assigned block depending on the importance of the object being privatized was not established. Simultaneous fixing in state property ownership of «golden stock» and any other blocks of stock was also not allowed, although agencies of authority were endowed with the right to exchange a control block of stock assigned to state property ownership for this security. Dividends from stock fixed in state property ownership were directed completely at financing objects of socio-cultural and consumer designation which were transferred in the process of transformation of enterprises into joint stock companies to the balance sheet of local authorities or [objects of socio-cultural and consumer designation] remaining on the balance sheet of an enterprise, and in the event of the absence of such objects the dividends were transferred to the federal budget. There was also an instruction that the stock of enterprises privatized only by decision of agencies of state authority and not fixed in federal property ownership had to be sold not later than four months from the moment of registration of the joint stock company and were not subject to any kind of reservation.


The basic provisions of the State program for privatization of state and municipal enterprises in the Russian Federation after 1 July 1994 put into effect by Ukase of the President of the Russian Federation №1535 dated 22 July 1994 retained the thorough detailing of objects by the very possibility and degree of privatization which had been in the second State privatization program.  Moreover, before adoption by the Federal Assembly of Russia of the base law on privatization in the period after the end of the period of operation of privatization checks, a special procedure for making decisions on privatization of objects of twenty-nine categories was introduced (Appendix №3 to the Basic provisions). The range of kinds of activities for the enterprises of which decision could be made on fixing a control block of stock in federal property ownership was also expanded. It reached twenty-two categories. To those in the second privatization program were added atomic machine building, geology, geodesy and cartography, enterprises for maintenance of the gas business, enterprises and scientific technical objects of the chemical complex using toxic and explosive substances, enterprises of the medical industry producing strong-acting and poisonous preparations, state scientific centers, enterprises providing storage of state reserves and stores, foreign trade enterprises, and objects of socio-cultural designation. Only one category was removed from this list (publishing houses and print shop enterprises for production of printed products included in the volume of deliveries for state needs). The magnitude of blocks of stock which could be assigned to state property ownership was limited to only two options: 51% and 25.5 %. The Government of the Russian Federation and the GKI RF received rights to extend time periods of assignment of stock blocks left in state property ownership and their ahead-of-schedule sale.


Thus in the first half of the 1990s the normative base regulating reformation of property relations contained a rather detailed classification of enterprises (objects) on a product basis (by kinds of activities) from the point of view of the very possibility of their privatization and the limitations connected to this, in spite of the fact that the legislative authority was de facto deprived of the possibility of participating in drawing up privatization beginning in 1993. Probably exclusion of parliament from this process made the executive authority approach these issues more responsibly. At the same time it has to be noted that classification of the kinds of activities applicable to which privatizational procedures were forbidden or limited was residual with regard to the core of property reform – to the process of privatization on the whole – and was not very connected functionally to securing social blessings and public interests, the securing of which enterprises in the state sector of the economy were supposed to be engaged in.


The situation changed in a paradoxical way with adoption of the new law «On privatization of state property and on the bases [grounds] for privatization of municipal property in the Russian Federation» (123-FZ, signed by the President of the Russian Federation on 21 July 1997).


The classification of property by possibility of privatization contained only in the most general way mention of the categories of property, privatization of which was forbidden, and of property assigned to the property ownership of the state before the making of a decision on cessation of its assignment, in the capacity of the component parts of the privatization program (P. 3 of Article 4) approved annually by the State Duma of the Russian Federation. In the forecast lists, in particular, are included open joint stock companies, upon sale of the stock of which the Government of the Russian Federation took the decision on assigning such stock to federal property ownership or on exercise of the special right to participation by the Russian Federation in the management of the open joint stock companies mentioned (the «golden stock»), and also included are open joint stock companies, with regard to the stock in federal property ownership of which the next year it is proposed to take a decision on cessation of their assignment with indication of the means of their disposal: partial or complete sale, their full sale with exercise in relation to their special right of participation of the Russian Federation in management of the open joint stock companies indicated (the «golden stock»).


In this connection a substantial deficiency of the legal regulation being introduced was the imprecision of the grounds for assigning stock to state property ownership or for exercise of the special right. No distinctions were drawn in the law on the grounds for assignment of stock (P. 1 of Article 5) or for exercise of the special right (P. 1 of Article 6), which were defined in the following way: securing the defense of the country and the security of the state, protection of the morality, health, rights, and legitimate interests of citizens of the Russian Federation. Securing the security of the state may be considered in the broad sense – in accordance with the Concept of the National security of the Russian Federation approved by Ukase №24 of the President of the Russian Federation dated 10 January 2000, which permits applying the given grounds for an exceedingly broad range of enterprises in the capital of which the state participates. Therefore, regulation at the level of the Government of the Russian Federation of grounds (there can be many of them, but they have to be precisely defined) for assignment of stock or bringing in the special right seems important.


The last (by time of adoption) legal act determining the range of the kinds of activities in which, during transformation of enterprises being privatized into joint stock companies, blocks of stock are assigned to federal property ownership and «golden stock» is utilized is Decree №1348 of the Government of the Russian Federation dated 6 December 1999. According to this document, among them are pumping, refining, and sale of oil, natural gas and gas condensate, mining of coal, production and sale of liquefied gas, geology, the functioning of pipeline transport, maintenance of the gas business, development and distribution of electrical energy, maritime and river transport, communications, construction and maintenance of objects intended for securing national security, development, production and repair of any kinds of armaments and of military and space equipment, and munitions and component articles to them, production, stockpiling, and sale of high-grade seeds, storage of grain, and production of children's food products.


However, the role of this document is not limited just to definition of the range of the kinds of activities, during accomplishment of which during transformation of enterprises being privatized into joint stock companies blocks of stock are assigned to federal property ownership or the special right is utilized. In it for the first time since the beginning of the 1990s the grounds for utilization of such an organizational-legal form as the state unitary enterprise were openly clarified.


At the same time, in our opinion, individual provisions of the given decree elicit doubts.


In the first place, the given decree defines the list of allowable grounds for retention of unitary enterprises based on the right to conduct business [KhV], or their transformation into state [kazennye] ones, but the absence of precise division of the aggregate of these grounds for retention of the status of a unitary enterprise based on the right to conduct business, or for its transformation into a state [kazennoe] enterprise, is mistaken, since on grounds of manageability these organizational-legal forms of enterprises are substantially different.


In the second place, in the given decree the grounds for retention of unitary enterprises and the grounds for transformation of unitary enterprises into joint stock companies, one hundred percent of the stock of which is in state property ownership, are of diverse planes [of existence]: in the first instance signs of unprofitability of the corresponding activities and of their social significance are utilized, while in the second instance certain kinds of activities classified on a product basis are utilized. Because the first limiting list (grounds for retention of unitary enterprises) is not of a prohibitory nature, it turns out that with regard to an enterprise not retained as a unitary enterprise there will be no grounds after its transformation into a joint stock company for retention of one hundred percent of its stock in state property ownership. Apparently it was fear of possible loss of control over a number of strategically significant enterprises which impelled branch ministries and agencies to insist on expansion of the list of grounds for retention of unitary enterprises.


Thus it has to be stated that of and by itself the formal-juridical bringing of the privatizational process into the legislative channel did not make the grounds for the state's conducting its own entrepreneurial activities precise and clear either in the form of participation in companies or in the form of utilizing unitary enterprises.


That was hard to expect under conditions of permanent confrontation of the executive and legislative authorities, when parliament over the period 1998-2001 did not once adopt a special law on the privatization program for the routine year; in its absence the government implemented its privatizational plans by means of adopting presidential ukases, acquiring a certain degree of freedom by way of placing income from privatization beginning in 1999 not in the income part of the federal budget, but in the sources of financing the budgetary deficit. In turn, parliament initiated amendments to the laws on privatization, on the budget for 2001, and on the prohibition of transactions relating to major enterprises before adoption of the privatization program by a separate law, as the 1997 law on privatization requires. The prohibition remained in force even after adoption of amendments to the budget in February 2001. The Government, however, brought to Parliament a new law on privatization which in principle removed that process from the framework of legislative regulation. This law was adopted at the end of 2001.


It is obvious today that in the future the working out of principles, grounds, and concrete areas of state entrepreneurship should be conducted not by way of introducing clarifications into the law on privatization, but by means of adopting a special law «On the state sector of the economy» which would define the tasks laid upon the state sector, requirements for its make-up, and basic vectors and mechanisms for optimalization and reformation both of the state sector on the whole and of the enterprises forming part of it.

2) Problems of demarcation of enterprises of the state sector between the Russian Federation and constituent members of the Russian Federation, and also of the corresponding powers to manage them.


The issue of demarcation of property into federal-owned property, state-owned property of constituent members of the Russian Federation, and municipality-owned property. Decree 3020-1 of the Supreme Soviet of the RSFSR dated 27 December 1991 regulating this issue has already become obsolete.


It is also advisable to consider the possibility of reworking several provisions requiring coordination with constituent members of the Russian Federation of the actions of federal agencies on reorganizing federal state unitary enterprises and also on appointment to positions and relieving from positions of their managers, and to evaluate the efficiency of the provisions of Decree №1151 of the Government of the Russian Federation dated 11 October 1994 «On measures for registering the interests of constituent members of the Russian Federation when managing objects of federal property ownership.»


Substantial problems are also connected to the presence of agreements on demarcation of powers between the federal center and the regions. In a number of instances rights transferred to a region for participation in management of state enterprises located on its territory, and also of the corresponding blocks of stock assigned to federal property ownership, noticeably complicate the conducting of consistent policies with regard to the state sector, since, on the one hand, agreements with constituent members of the Russian Federation to a significant degree are individual for each region, and, on the other hand, usually do not contain provisions on procedures for resolving contradictions which arise.


Certain hopes for resolution of these contradictions, to all appearances, may be tied to the overall process of demarcating powers and responsibility between the federal, regional, and municipal levels. Комиссия, созданная по указанию Президента РФ, начала работу еще в 2000 г. и к настоящему времени завершила подготовительный этап своей работы.  


3) Imperfection of mechanisms for privatization and of limitations for its accomplishment


An important event in the economic life of the country was adoption of the new law “On privatization of state and municipal property” dated 21 December 2001 (№ 178-FZ).


An orientation towards continuation of the individual strategy of sales taking into account analysis of the market (solvent demand) and application of new methods of privatization were placed at its basis; this was to increase the budgetary effect of privatization. Retention of the accent on individual major transactions by liquid blocks of stock by means of auctions and special auctions is supplemented by the possibility of utilization upon the insolvency of the latter of such new methods as sales by means of public offer, without declaration of price or according to the results of proxy management. This solves the problem of creating an instrumentality of privatization (aside from simple transformation into a joint stock company) which would permit ridding the state of non-liquid assets accompanied by simultaneous stimulation of minimal demand on the part of private persons or small business.


On the whole ten possible methods of privatization are envisaged, depending on the size of the enterprise, liquidity, or results of initial sales.

-  transformation of a unitary enterprise into an open joint stock company;

-  sale of state or municipal property at an auction;

- sale of the stock of open joint stock companies at a specialized auction;

-  sale of state or municipal property by competitive bidding;

- sale beyond the borders of the territory of the Russian Federation of stock of open joint stock companies in state property ownership (by means of issuing and placing depositary warrants);

- sale of stock of open joint stock companies through a trade organizer on the securities market;

- sale of state or municipal property by means of public offer (that is, a Dutch auction with lowering of the price to a price cut-off point equal to the initial value when there are no buyers at the auction);

- sale of state or municipal property without announcement of the price (when sale has failed through public offering for small and mid-size enterprises);

- bringing state or municipal property into the charter capitals of open joint stock companies as a contribution;

- sale of stock of open joint stock companies according to the results of proxy management.


With that it has to be emphasized that property complexes of federal unitary enterprises and stock in federal property ownership, the value of which exceeds five million minimal [monthly] wages (MROT) may be sold: by means of transforming a unitary enterprise into an open joint stock company; at auction; at specialized auction; by means of sale beyond the borders of the territory of the Russian Federation of stock of open joint stock companies in state property ownership; by means of bringing federal property into the charter capital of a strategic joint stock company as a contribution in accordance with the normative legal acts of the President of the Russian Federation


Privatization of property not in accordance with the criteria indicated may be accomplished: by means of transforming a unitary enterprise into an open joint stock company; at auction, at a specialized auction; by competitive bidding; by means of bringing stock into the charter capital of an open joint stock company as a contribution.


In the event an auction, specialized auction, or competitive bidding for the sale of such property has been found to have failed due to the absence of bids or due to participation in it of only one buyer, privatization may be effected by other means envisaged by law.


Innovations in principle are sale of land parcels as a component part of property being privatized (which is required according to the new Land Code of the Russian Federation) and an increase in charter capitals due to rights to intellectual property (which is important during transformation into joint stock companies and privatizations of enterprises of science-intensive branches). One more important innovation is abolition of the declarative principle of privatization. Whereas previously the declaration of a physical person or organization (aside from government initiative) was sufficient to launch the privatizational procedure, according to the new legislative bill the given initiative is not obligatory for implementation. It is also a matter of principle that the norms of this law are unified for all levels of authority in the Russian Federation.


A condition for approval of the given legislative bill by the Federal Assembly of the Russian Federation (FS RF) was a compromise multi-level system of making decisions on privatization of objects of various categories (Article 7). Approval of the list of objects, privatization of which is prohibited, was given over to the jurisdiction of the President of the Russian Federation, and regulation of property relations in the sector of the natural monopolies of nation-wide significance (RAO «YeES of Russia» (the Unified Energy System of Russia), RAO «Gazprom,» and federal unitary enterprises of rail transport) – to the jurisdiction of the FS RF (adoption of a law is required for their privatizion), and all other federal enterprises of which nothing at all is said – in reality to the jurisdiction of the Government of the Russian Federation. Privatization of the property of a subject of the Russian Federation and of property of municipal property ownership is effected by an authorized local agency.


The necessity is removed thereby of adopting a federal law on the state program for privatization of state property in the Russian Federation, and also of the annual adoption of federal laws on entering changes and supplements into the privatization program, which the preceding 1997 law on privatization required. The confrontation of the executive and legislative authority characteristic of recent years as to annual approval of the lists of objects being privatized has been overcome. Now it is contemplated that the government will annually bring in the budget draft with the program for privatization of federal objects for the following year appended to it. 


The prerogative of annual approval of the forecast plan (program) for privatization of federal property now belongs exclusively to the Government of the Russian Federation. This document is supposed to contain a list of federal state unitary enterprises, stock of open joint stock companies in federal property ownership, and other federal property which it is planned to privatize in the corresponding year. The characteristics of the federal property which it is planned to privatize and the presumed time periods of privatization are indicated in the forecast plan (program). The prohibitory lists which were traditional in the 1990s are formally absent in the new privatization law, which signifies the potential possibility of privatizing almost any object.


However, this impression is deceptive. In P. 6 of Article 43 it is indicated that in the event it is not otherwise established by legislation of the Russian Federation, from the date of entry into force of this law, property which in accordance with the normative legal acts of the President of the Russian Federation issued by him before entry into force of Part one of the Civil Code of the Russian Federation and with federal laws is defined as prohibited for privatization, [and] is property which can only be in state or municipal property ownership. This norm, in essence, extrapolates into the future the norms of the State program for privatization of state and municipal enterprises in the Russian Federation confirmed by Ukase №2284 of the President of the Russian Federation dated 24 December 1993, which relegated to the list of the privatization-prohibited objects in forty-four categories (as against twenty-four categories in the State privatization program dated 11 June 1992). 


As in the previous 1997 law on privatization, legislatively unestablished are criteria determining whether an enterprise is (or is not) among those producing products having strategic significance for the securing of the national security of the state. Article 6 of the new law establishes that for purposes of implementation of a unified state policy in the sphere of privatization, the Government of the Russian Federation presents to the President of the Russian Federation for confirmation proposals on formation of a list of strategic enterprises and joint stock companies, which list includes federal state unitary enterprises effecting production of products (works, services) having strategic significance for securing the defense capability and security of the state, and protection of the morality, health, rights, and legitimate interests of citizens of the Russian Federation (further – strategic enterprises) and open joint stock companies, the stock of which is in federal property ownership and the participation of the Russian Federation in the management of which secures the strategic interests of the state,  the defense capability and security of the state, and protection of the morality, health, rights, and legitimate interests of citizens of the Russian Federation (further – strategic joint stock companies).


Analogously, the President of the Russian Federation is presented with proposals to enter into the list of strategic enterprises and strategic joint stock companies changes concerning the make-up of federal state unitary enterprises from the group of strategic enterprises, including for their subsequent privatization (transformation into open joint stock companies), and also proposals on the necessity and degree of participation by the Russian Federation in open joint stock companies from the group of strategic joint stock companies, including for subsequent privatization of the stock of the joint stock companies indicated. After the taking by the President of the Russian Federation of a decision on decreasing the degree of participation by the Russian Federation in the management of strategic joint stock companies or on exclusion of the respective enterprises from the group of strategic enterprises, the objects of these categories may be included in the forecast plan (program) for privatization of federal property.

In this situation, an intermediary decision was achieved. According to the President of the RF’s Decree of December 21, 2001 No 1514, any amendments to the list of joint-stock societies producing products (commodities, services) of strategic importance for the State’s national security and designated as federal property, whose shares are not subject to preschedule sales, the list having been approved by Decree of the RF of July 17, 1998, No 784, are to be introduced by decrees of the RF Government based on decrees of the President of the Russian Federation. The Government of the Russian Federation, before March 1, 2002, was to submit for the approval of the President of the Russian Federation lists of strategic enterprises and strategic joint-stock societies. The is no clarity as far as the list of strategic unitary enterprises is concerned.    


From the text of the law one does not see a mechanism for consideration of governmental proposals by the president. For this the head of state apparently is supposed to rely on the expert evaluation of the structures immediately subordinate to him, assuming one is not talking about mechanical rubber-stamping of decisions of the government. However, it is not completely clear whether what is had in mind is the Administration of the President of the Russian Federation, the Security Council, or some other agency, which potentially opens up the possibility for lobbying for their interests by various financial-political groupings.


Nothing is said, either, in the new law about the legitimacy of the privatizational process in the event the draft of the federal budget for the routine fiscal year is not adopted by parliament. The impression is created that its authors do not admit in principle that such a development of events could occur. 


A clearly negative factor is the chronic absence of a precise ahead-of-schedule strategy for privatization (aside from budgetary tasks). The starting point in its development should be determination of which enterprises in which branches under any conditions should remain in federal property ownership. Only after this is discussion possible of the list of sales in the short-, mid-, and long-term which in all obviousness is subdivided into a list of realistically salable and investmentally attractive objects and a list of unmarketables (both by financial-economic indicators and by the structure of property ownership which has already taken shape).


The unresolvedness of issues of transparency of transactions and equality of buyers under conditions of systematic corruption remain the traditional background of Russian privatization. Техника продаж в данном случае приобретает вторичный характер.    

4) Imperfection of the right to conduct business (PKhV).

The right to conduct business, which had its origin in Soviet legislation, is a highly specific institute of quasi-property ownership.


Its imperfection consists of the fact that, on the one hand, the legal status of state unitary enterprises does not permit them to be full-fledged entities of the market economy, and, on the other hand, the state, being the property owner of their property, is factually deprived of developed legal instruments for managing such enterprises. Economists note that state unitary enterprises, due to their status, are limited in principle in the attraction of private capital for their development. Lawyers say that the right to conduct business (PKhV) itself was artificially constructed in Russian legislation and generates a number of legal collisions within the framework of economic turnover.


In the first place, a unitary enterprise has independent disposal of property, except real estate, and it is liable for its obligations in accordance with P. 5 of Article 113 of the Civil Code through all the property belonging to it. Thus the enterprises operate entirely independently, while upon bankruptcy it is the state as property owner which in fact pays all its debts.


In the second place, the right to conduct business affords the possibility, by means of arbitrary legal acts, of endowing organizations which by definition can have property only on grounds of operational management with the rights of a property owner.


In the third place, enterprises as a legal category are traditionally an object, and not a subject of law; it should belong to someone as a matter of property rights. It is such confusion of concepts which generates a muddle and ambiguous interpretation of normative acts.


Representatives of ministries and agencies note the difficulties in managing state enterprises – for example, the operative legal regulations do not envisage the necessity of coordination by the director of a state enterprise with the property owner (the state) of decisions on large transactions, on transactions with affiliated entities, on setting up subsidiary enterprises without alienation of real estate, etc. It is indicative that, according to data from a poll conducted in 1997-1998, only eighteen percent of the managers of state enterprises recognized that their enterprise was under the control of state agencies of authority, while sixty-eight percent noted that in reality state enterprises are controlled by managers.


The necessity of renouncing the institute of conducting business [KhV] was realized long ago. As long ago as 23 May 1994 Ukase №1003 of the President of the Russian Federation «On reform of state enterprises» was adopted which established the prohibition on creating new enterprises based on the right of full conduct of business [KhV]. However, creation of new state unitary enterprises continued even after adoption of this ukase.

The in-practice policies of the Ministry of State Property of Russia was of an ambiguous nature over the entire period after the ending of mass privatization. With regard to state unitary enterprises, the ministry stood and continues to stand for sharp curtailment of the number of existing unitary enterprises, but simultaneously with that it supports the creation of new enterprises of that organizational-legal form. The absence of clarity with regard to public interests as applied to each enterprise in the state sector in no way interfered with representatives of the Ministry of State Property of Russia on numerous occasions giving their evaluations of the efficient, in their opinion, number of enterprises in the state sector – at a level of not more than fifteen hundred. Probably this is a consequence of the controversial idea of the necessity of bringing the number of objects of state property ownership into accordance not so much with the tasks laid upon the state sector as with the managerial possibilities of the state.


Renunciation of the right to conduct business (PKhV) and transformation of state enterprises into joint stock companies seem to be entirely logical steps, and which the government has planned to do on numerous occasions. However, this process is proceeding extremely slowly, since there are substantial legal barriers standing in the way of transformation of state unitary enterprises into joint stock companies, one hundred percent of the stock of which is in state property ownership. Therefore completion of the work on and adoption of the Law «On state unitary and municipal enterprises» is necessary; this law would remove at least some of the deficiencies of the right to conduct business (PKhV) with regard to accomplishing major transactions, transactions with vested interest, and would limit the rights of subsidiary unitary enterprises. 

5) Problems of transforming unitary enterprises into joint stock companies.


The inadmissibly low efficiency of management of state-owned property became a generally recognized fact in the second half of the 1990s.


Transformation of state enterprises based on the right to conduct business (PKhV) into joint stock companies, one hundred percent of the stock of which is in state property ownership – that is a sufficiently logical step in solving tasks of increasing the efficiency of the state sector, improving management of state property, and creation of prerequisites for de-statizing the economy. What is meant in this instance is only changing the organizational-legal form of enterprises in the state sector while retaining (moreover, expanding) the rights of the state in managing their activities. At the same time implementation of this scheme runs into substantial obstacles.


During the period of operation of the 1997 law on privatization, reformation of the state sector by means of transformation of unitary enterprises into joint stock companies, one hundred percent of the stock of which is in state property ownership, was held back by the absence of forecast lists, which were the grounds for privatization of major enterprises and enterprises producing strategically significant products, because this procedure, just like the bringing of state property into the charter capitals of companies, was considered one of the methods of privatization, which required the entry of the respective enterprises into the forecast lists.


A cardinal solution to the problem is the removal in principle from the operation of privatizational legislation of procedures for transforming state unitary enterprises into joint stock companies with one hundred percent of the stock assigned to federal property ownership or entered into the charter capital of another joint stock company, more than seventy-five percent of the stock of which in turn is in federal property ownership. In spite of the fact that in the new 2001 law on privatization transformation of state unitary enterprises into joint stock companies with one hundred percent of the stock in state property ownership is absent as a method of privatization, in general transformation of a unitary enterprise into an open joint stock company is recognized as one of the methods of privatization of state property with all the consequences ensuing therefrom (Article 13).


Connected with this is another highly important obstacle on the path to transforming unitary enterprises into joint stock companies – the formally continuing to operate norm of the State program for privatization of state and municipal enterprises in the Russian Federation approved by Ukase №2284 (P. 2.3.20) of the President of the Russian Federation dated 24 December 1993 that stock of enterprises being privatized and not assigned to federal property ownership must be sold in the course of four months from the moment of registration of the joint stock company and is not subject to any kind of reservation. In practice, due to a complex of reasons, this provision is not being carried out; however, there is a legitimate basis and prerequisites for effecting the sale of all blocks of stock in federal property ownership (but not assigned).


It was namely this legal problem which brought about the aspiration of a number of branch ministries and agencies to expand the grounds for retaining enterprises in the form of a state unitary enterprise based on the right to conduct business (PKhV), since transformation of unitary enterprises into joint stock companies, one hundred percent of the stock of which is in state property ownership, does not guarantee subsequent retention of such enterprises in the state sector, being a prerequisite for their subsequent privatization.


Such an apprehension is not without grounds – the absence of precise and well-grounded criteria for retention of this or that enterprise in the state sector really does leave a wide expanse for opportunistic and subjectivist actions. Decree №1348 of the Government of the Russian Federation dated 6 December 1999 «On federal state unitary enterprises founded on the right to conduct business (PKhV)» defined the possibility of retaining state enterprises if they accomplish certain kinds of activities classified by signs of unprofitability, social significance, etc. At the same time assignment to federal property ownership of the stock of joint stock companies created as a result of transformation of state enterprises is allowed only for those of them which accomplish certain kinds of activities indicated above and classified on a product basis. Such a construction leads to agreement on transforming individual enterprises into joint stock companies automatically determining the possibility of subsequent privatization in view of the absence of functional grounds for assigning their stock to state property ownership.


It is not accidental, not having any very substantial objections to transformation per se of state unitary enterprises into joint stock companies, one hundred percent of the stock of which belongs to the state, that representatives of branch ministries and agencies at the same time consider the status of state enterprises to be a definite barrier on the way to the conducting of an unthought-out and rash privatization of enterprises in the state sector which might be effected without taking their opinion into account. Probably it was therefore namely on their part that substantial pressure was exerted in the sense of expanding the grounds for retention of enterprises in the organizational-legal form of a state unitary enterprise, which is what found its reflection in the above-mentioned Decree of the Government of the Russian Federation «On federal state unitary enterprises based on the right to conduct business (PKhV).»


In conclusion, we would note one more time that the task of transforming state enterprises into joint stock companies is important and urgent of and by itself. In the course of transformation of state enterprises into joint stock companies the state comes to have unique possibilities to solve such tasks of importance in principle as optimalization of property complexes of enterprises in the state sector (assets inefficiently utilized or not required for the basic activities of enterprises do not have to be entered into the charter capital of the joint stock companies being created), introduction to economic turnover of the rights of the state to the results of intellectual activities (the corresponding rights can be registered and entered into the charter capitals of the joint stock companies being created), optimalization of the scale of business and securing diversification of activities (effecting consolidation/integration of the property complexes of several enterprises, split-up or removal of individual business is possible). We would note that resolving these tasks is an important condition not only for increasing the efficiency of the state sector, but also for expanding the possibilities for attracting strategic investments during the course of privatization.


At the same time, the task of transformation of state enterprises into joint stock companies must not become a goal in and of itself and be considered without connection to other vectors of reformation of the state sector, especially due to its large scale, because the mass transformation of state enterprises into joint stock companies will introduce change in principle to the make-up of the state sector and present qualitatively different and greater requirements to the system of managing state-owned property within the framework of the corporative sector when utilizing the norms of joint stock company law.


6) Specific rights of the state in managing joint stock companies


Aside from corporate law, the legislation on privatization defines a number of specific legal possibilities for the state in managing joint stock companies. Some of these possibilities arise, as in the case with private stockholders, as a consequence of certain dimensions of participation of the state in the capital of a company, others – in the event of the taking of a decision on application of the special «golden stock» right.


The new law «On privatization of state and municipal property» (N 178-FZ), which entered into force on 26 April 2002, defines the peculiarities of the legal position of open joint stock companies, the stock of which is in the property ownership of the Russian Federation, constituent members of the Russian Federation, or municipal formations, in the following way (Articles 39-40):

- stockholder rights in open joint stock companies, the stock of which is in the property ownership of the Russian Federation, shall be effected in the name of the Russian Federation by the Government of the Russian Federation and (or) by an authorized federal agency of the executive authority, a specialized state institution, or specialized state institutions;

- stockholder rights in open joint stock companies, the stock of which is in the property ownership of constituent members of the Russian Federation or of municipal formations, shall be effected in the name of constituent members of the Russian Federation and municipal formations by agencies of state authority of subjects of the Russian formation and agencies of local self-government respectively;

- representatives of the interests of the Russian Federation, constituent members of the Russian Federation, and municipal formations in the agencies of management and in the auditing commissions of open joint stock companies may be persons occupying state and municipal positions respectively, and also other persons.

- the manner of managing stock of open joint stock companies in state or municipal property ownership [and which were] created during the privatization process shall be determined by the Government of the Russian Federation, agencies of state authority of constituent members of the Russian Federation, or agencies of local self-government.

- In the event that one hundred percent of the stock of an open joint stock company is in state or municipal property ownership, the powers of the supreme agency of management of a company – a general stockholder meeting – shall be effected in the name of the respective property owner of the stock in a manner determined by the Government of the Russian Federation, agencies of state authority of constituent members of the Russian Federation, and agencies of local self-government respectively. Procedures for preparation and conduct of a general stockholder meeting provided for by the Federal law «On joint stock companies» shall not apply.

- an individual executive agency of an open joint stock company included in the list of strategic joint stock companies shall not have the right to effect transactions connected to alienation of stock entered in accordance with a decision of the Government of the Russian Federation into the charter capital of the company, and likewise transactions entailing the possibility of alienation or transfer of them to proxy management without the agreement of the Government of the Russian Federation or an authorized federal agency of the executive authority. A transaction effected without such agreement is worthless.

- when there is state or municipal property ownership of stock of an open joint stock company created in the process of privatization affording more than twenty-five percent of the votes at a general meeting of stockholders, an increase in the charter capital of the company indicated by means of additional issuance of stock shall be effected with retention of the share of the state or municipal formation and shall be secured by bringing into the charter capital of that company state or municipal property or resources from the corresponding budget in payment for the additionally issued stock.

With that, plans for the privatization of state and municipal enterprises which were approved before this law came into effect and the founding documents of open joint stock companies, one hundred percent of the stock of which by the date indicated are in state and municipal property ownership respectively, are subject to being brought into accordance with its norms (Article 43, P. 1).


Aside from this, the new law on privatization established that for purposes of securing the defense capability of the country and the security of the state, and protection of the morality, health, rights, and legitimate interests of citizens of the Russian Federation, the Government of the Russian Federation and agencies of state authority of constituent members of the Russian Federation can makes decisions on exercise of the special right to participation of the Russian Federation and constituent members of the Russian Federation respectively in management of open joint stock companies (further – the («golden stock») special right) (Article 38). A decision on exercise of the special right (the «golden stock») may be taken during privatization of property complexes of unitary enterprises or upon the taking of a decision on striking an open joint stock company from the list of strategic joint stock companies regardless of the amount of stock in state property ownership. The Russian Federation and constituent members of the Russian Federation cannot thereby simultaneously exercise the special right (the «golden stock») in relation to one and the same open joint stock company. Constituent members of the Russian Federation also may not exercise the special right (the «golden stock») in relation to an open joint stock company created by means of transformation of a federal state unitary enterprise during a period when the stock of that company is in federal property ownership.


The peculiarities of the legal position of open joint stock companies upon exercise of this special right consist of the following:

- the Government of the Russian Federation or agencies of state authority of constituent members of the Russian Federation, having taken a decision on exercise of the special right (the «golden stock»), appoint a representative of the Russian Federation or of a constituent member of the Russian Federation respectively to the council of directors (observer council) and a representative to the auditing commission of the open joint stock company;

- a state employee who effects his activities on the basis of a provision approved by the Government of the Russian Federation or agencies of state authority of constituent members of the Russian Federation may be appointed Representative of the Russian Federation or a constituent member of the Russian Federation, respectively;

- the Government of the Russian Federation or agencies of state authority of constituent members of the Russian Federation have the right at any time to effect replacement of the respective representative in the council of directors (observer council) or on the auditing commission of an open joint stock company;

- an open joint stock company with regard to which a decision has been reached on exercise of the special right («the golden stock») is obliged to inform of the dates of the conducting of a general meeting of stockholders and of the proposed agenda representatives of the Russian Federation and constituent members of the Russian Federation in a manner established by legislation of the Russian Federation;

- representatives of the Russian Federation and of constituent members of the Russian Federation have the right to enter proposals into the agenda of the annual general meeting of stockholders and to demand the calling of an extraordinary [unscheduled] general meeting of stockholders;

- representatives of the Russian Federation and of constituent members of the Russian Federation appointed to the council of directors (observer council) of an open joint stock company participate in general meetings of stockholders with the veto right during the taking of decisions by general meetings of stockholders:


-  on introduction of changes and additions to the charter of an open joint stock company or on approval of the charter of an open joint stock company in a new wording;


- on reorganization of an open joint stock company;




- on liquidation of an open joint stock company, appointment of a liquidation managing commission, or on approval of intermediate and final liquidation related balance sheets;


- on changing the charter capital of an open joint stock company;

- on effecting by an open joint stock company of major transactions indicated in Chapters X and XI of the Federal law «On joint stock companies» and transaction, in the effecting of which there is a vested interest.

- representatives of the Russian Federation or of constituent members of the Russian Federation who are members of the council of directors (of the observer council) and of the auditing commission of an open joint stock company enter into the quantitative make-up of the council of directors (of the observer council) and the quantitative make-up of the auditing commission determined by the charter or by decision of a general meeting of stockholders of an open joint stock company. The seats of the representatives of the Russian Federation or of constituent members of the Russian Federation on the council of directors (observer council) and the auditing commission are not taken into account during elections of members of the council of directors (observer council) and the auditing commission;

- the special right (the «golden stock») is exercised from the moment of alienation from state property ownership of seventy-five percent of the stock of the respective open joint stock company;

- a decision on cessation of operation of the special right (the «golden stock») is taken respectively by the Government of the Russian Federation or agencies of state authority of constituent members of the Russian Federation which took the decision on exercise of the special right (the "«olden stock"». The special right (the «golden stock») is in effect until a decision is taken on its cessation;

- the special right (the «golden stock») is not subject to replacement by the stock of an open joint stock company with regard to which a decision has been taken on exercise of the right indicated.


The issue of the legal possibilities of the state for management of joint stock companies with regard to which the special «golden stock» right is applied deserves special attention.


The special right affords an agency of authority which has taken a decision on its application a highly significant volume of managerial powers, [ones,] generally speaking, comparable to the possibilities which possession of a blocking stock block secures (more than twenty-five percent of voting stock) (Table 11).

Table 11

Comparative features of possibilities for managing a joint stock company afforded by «golden stock» and a blocking stock block

	Control aspects
	«golden stock”
	blocking block

	- delegation of representatives to the council of directors of the company
	unconditional right
	real possibility

	- delegation of representatives to the auditing commission
	unconditional right
	by decision of the majority at a general meeting

	- receipt of notification of times of conducting a general meeting of stockholders and on the proposed agenda
	unconditional right
	unconditional right

	- introduction of proposals into the agency of a general meeting
	unconditional right
	unconditional right

	- calling of an extraordinary [nonscheduled] general meeting
	unconditional right
	unconditional right

	- receipt of a list of stockholders having right of participation at a general meeting
	—
	unconditional right

	- participation at a general meeting 
	unconditional right
	unconditional right

	- introduction of changes and additions to the charter of a company or approval of the charter of a company in a new wording
	veto right
	possibility of blocking

	- reorganization of the company
	veto right
	possibility of blocking

	- liquidation of a company, appointment of a liquidation commission, and approval of intermediate and final liquidation balance sheets
	veto right
	possibility of blocking

	- determination of maximum dimensions of announced stock
	—
	possibility of blocking

	- change of charter capital
	veto right
	by decision of the majority at a general meeting

	- effecting of major transactions
	veto right for all transactions belonging to the category of major ones
	possibility of blocking transactions, the subject of which is property, the value of which is more than 50% of the balance sheet value of the company’s assets

	- effecting of transactions with vested interest
	veto right
	by decision of a majority of disinterested members of the council of directors or by decision of a majority of disinterested stockholders at a general meeting

	- access to information about the company
	right of access to all the company’s documents
	right of access to all of the company’s documents subject to retention, with the exception of documents of bookkeeping registry and minutes of meetings of the company’s collegial executive organ

	- access to information on the names (appellations) of persons registered in the registry of owners of securities, on the quantity, category (type), and nominal [face] value of securities belonging to them
	unconditional right
	unconditional right

	- suing a member of the council of directors of the company, the individual executive organ of the company, a member of the collegial executive organ of the company, and also a managing organization or manager for compensation of losses caused the company by guilty actions (inactions) of the persons indicated
	unconditional right
	unconditional right

	- to demand verification (auditing) of the financial-economic activities of the company
	on grounds of a decision by a general meeting of stockholders,  the auditing commission, or the council of directors of the company
	unconditional right



As can be well seen from Table 11, exercise of the special right in relation to a joint stock company affords the state practically the same managemental possibilities as having a blocking stock block in state property ownership, and in several aspects (change of charter capital, concluding of major transactions) – even weightier ones.


It should be especially emphasized that with the abundance of control powers afforded by «golden stock,» the state need not be a stockholder in a company at all, [thus] minimizing risks connected to the possible loss of property. In this sense, «golden stock» should be recognized as an illiberal and non-market instrument of control. The special right goes against the principle of proportionality of volume of authority powers to the dimensions of property participation followed by all corporative legislation, and thereby substantially violates the rights of private stockholders: the latter, in distinction from the state, under no conditions can become the possessors of «golden stock» and have the possibility of utilizing only the traditional mechanisms for management of joint stock companies.


The very idea of a special right consists of the fact that it is supposed to be applied to privatized joint stock companies with a high degree of real privatization. This, in particular, is borne witness to by the instruction contained in Clause 5 of Article 38 of the law that «golden stock» is utilized from the moment of alienation from government property ownership of seventy-five percent of the stock of the respective open joint stock company in the absence of a norm on the unconditional prohibition of simultaneous application in relation to a joint stock company of the special right and assignment of its stock to state (municipal) property ownership.

From the state’s point of view, “golden stock,” on the contrary, is a very attractive instrument. In the event of its application with regard to a joint stock company, state agencies receive the “free” (that is, not based on participation in capital) possibility of taking active part in managing the company: blocking a number of the most important decisions in principle of a general meeting of stockholders, appointing its representative to the council of directors, and so on. One more positive (for the state) feature of “golden stock” may be noted – the rights of the state are retained in full volume no matter how much the charter stock is increased.


However, as has already been noted, application of the special right is extremely disadvantageous to private stockholders, because it leads to substantial limitation of their rights. Therefore, in order to avoid conflicts between the state and private stockholders, it seems sensible to limit application of the special right, exercising it only as an exceptional measure of interference by the state in the activities of privatized enterprises. It is important thereby that the grounds for application of the special right be defined maximally precisely. However, the new law on privatization, like the preceding one (1997), establishes non-concrete grounds for application of the special right: securing the defense of the country and the security of the state, and protection of the morality, health, rights, and legitimate interests of citizens of the Russian Federation. In the previous law on privatization (1997) they were not only just as non-concrete, but were absolutely identical to the grounds for assigning stock to state (municipal) property ownership, which in the new law are completely absent.  


Therefore it seems necessary in the near future to define normatively the grounds both for application of the special right and for assigning stock to state property ownership, having in view thereby that the first should be weightier. A substantial drawback to the special right is its unifiedness. Not the entire broad range of rights afforded by «golden stock» may prove necessary to the state for effecting the necessary control over concrete enterprises (categories of enterprises); only some part of it may be sufficient. To secure a rational compromise between the tasks of the state for securing its rights and the interests of private stockholders, it seems advisable to introduce differentiation of the aggregate of the rights of the state obtained by it upon application of the special right depending on the kind and nature of the enterprise's activities, its size, etc. An important step in this direction might be granting the state (municipal) agency of authority the right to relinquish a part of its powers granted by the «golden stock,» placing its relinquishment in the charter of the respective joint stock company.


Completing consideration of the specific possibilities of the state in managing joint stock companies in the capital of which it participates, it seems important to note that implementation by the state of its specific rights for management of joint stock companies should not be in compensation for insufficient utilization of generally available managerial possibilities. Even having a comparatively small block of stock, a stockholder possesses exceedingly broad possibilities for participation in management of a company. Whereas application by the state of specific rights (especially if they are provided for by the company's charter) can become cause for the arising of new and the exacerbation of existing conflicts, both with the private stockholders and with the managers of the joint stock company. Therefore, for the rendering of the necessary managerial influences on the company, the state should first resort to traditional means, and, only having exhausted them and not having achieved the required result, utilize special possibilities.

3.2.  A general concept of institutional reform of the state sector

Determining the long-term
 vectors important in principle for transforming the state sector in the Russian economy and changing the principles for managing state property from the point of view of developing a civilized market economy seems necessary for a number of reasons. 

Current tasks of managing the state sector are in significant measure specific in view of the peculiarities of conducting market reforms in Russia. At the same time, problems in the short-term should not overshadow long-term prospects. A concept of strategic direction of changes should become a factor limiting the taking of decisions leading to mothballing of problems and subsequently hindering the resolution of long-term tasks.

At the present time highly widespread are views connected to the necessity of strengthening the role of the state in regulating the economy; however, the question of in what forms this strengthening might be secured remains sharply controversial. There is an opinion that strengthening the role of the state in regulating the economy consists first of all in maximum utilization of the entire range of the state's possibilities for managing enterprises in the state sector.  The indefiniteness of state policy with regard to the state sector (if only of its basic principles) [and] oriented toward long-term prospects renders a negative influence on the overall investment climate in Russia.

Determination at a state level of strategic vectors for transformation of the state sector seems an inalienable element in a long-term program for developing the Russian economy. It is unlikely that the orientation toward an open economy model will change in principle. That makes it important to take into account changes in the way the state sector looks in European countries.

In our opinion, the strategic vectors for transformation of the state sector in the Russian economy should take these tendencies into account, although with substantial correction for Russian specifics. The necessity for taking the given tendencies into account is connected not only to tasks of integration into the system of world economic ties. The thing is that despite the totally different level of development of the economy, the role and place of the state sector and the problems of managing enterprises in the state sector which are noted in foreign countries, for example, in France, are exceedingly close, in essence, to Russian problems of managing state-owned property, which bears witness to their invariability and fundamentality.  These problems can be resolved tactically by improving mechanisms for managing state-owned property, but they cannot be resolved cardinally, because the task of gradual transformation of the state sector inevitably arises.

For an understanding of the essence of the necessary long-term changes in the state sector, we have to digress briefly. In the opinion of foreign experts, state regulation of the economy can be divided into three basic components:

-  regulation of the activities of economic entities;

- purposefully-directed state support of economic entities in the form of state credits, investments, tax privileges, guarantees, etc.;

- direct management of the activities of enterprises in the state sector.

The significance of the latter two components in state regulation of the economy in Western European countries is gradually decreasing; the basic accent is shifting to establishing rules for the activities of economic entities and of mechanisms for securing observation of these rules, including in spheres where state sector enterprises have traditionally dominated.

At the same time as applied to Russia, the institutional imperfection of the economy is generally recognized, and which consists either in the inefficiency of the established rules, when their absolute observation is economically inadvisable (therefore they are applied selectively), or in the ineffectiveness of the mechanisms for securing fulfillment of the established rules, or both the one and the other. Certainly, the state, declaring the necessity of strengthening its role in the economy, should, first of all, consolidate its efforts on solving namely these problems; however, it is unlikely that it will be possible to do this in the mid-term. Therefore, at the present stage of economic reforms, in view of the insufficient effectiveness of indirect state regulation, it seems important to utilize all available possibilities for managing state sector enterprises for implementation of anti-crisis measures, conducting structural policy, and rendering regulatory influence on the conduct of private enterprises.

And so, we will attempt to define, at least in general features, strategic vectors of change in the state sector, and also the corresponding management principles.

The first strategic vector – is the substantial curtailment of the variety of tasks laid on the state sector in the economy.

In the short term one can expect expansion of the make-up of the tasks laid upon enterprises in the state sector, which, as we have already said above, is connected to the imperfection of the institutional environment in which Russian enterprises function. At the same time, that does not signify an increase in the scale of the state sector in the economy; what is meant, first of all, is the multiple aspects of the state's interests when managing each enterprise in the state sector.

At the same time, as mechanisms of indirect state regulation are improved in the mid- and long-term, those tasks, the assigning of which to the state sector was tied to problems of the transition period, must be eliminated. This should also lead to a lessening of the number of state tasks laid on the average on one state sector enterprise, which would limit the conflict of interests inside the system of state management per se (the conflict which manifests itself in the conflict of interests of ministries and agencies when managing state-owned property in the economy).

In the long term, providing for social needs and, possibly, tasks connected to the activities of the natural monopolies should remain as tasks placed upon the state sector.

The second strategic vector – is changing the role of state sector enterprises in the Russian economy, curtailing their share in the overall volume of production of goods, carrying out of works, and rendering of services in individual branches.

This vector is connected to curtailment of the goods boundaries of the natural monopolies, lowering the barriers for organization of business for the private sector (including foreign companies), development of indirect regulation in spheres involving satisfaction of social needs (the defense industry complex, energy supply, public utilities, the ecology, etc.), and stimulation of private initiative in those sectors where it is insufficient. All this will permit moving to gradual privatization of state sector enterprises which have begun functioning in a competitive environment.

In the Russian economy the role of the state sector will remain substantial in the long term in the following branches at least:

- the defense industrial complex;

- the atomic industry;

- the gas industry;

- electric power;

- basic kinds of transportation

- communications.

At the same time the boundaries per se of certain of the above-named branches will be curtailed, for example, within the framework of the defense industry complex the future privatization of a number of enterprises seems possible, and within the framework of the gas industry and electrical energy the organizational isolation and privatization of businesses not directly belonging to the sphere of natural monopolies is advisable.

As civil society develops in the country and the transition to long-term stable growth in the economy proceeds, the role of the state sector in industry will undergo substantial changes. From a mechanism for overcoming negative phenomena objectively accompanying radical economic reforms, the state sector should become an instrument for implementing state geopolitical interests. The share of state participation in the capital of enterprises operating basically in the domestic market will undergo curtailment. Simultaneously with this, the intellectual, productive, and financial resources of major corporations with state participation in their capital should be reoriented toward implementation of major international projects, an increase in the Russian share in domestic markets of high-tech products, and creation of transnational corporations behind the borders of the countries of the Commonwealth of Independent States (CIS).

The third strategic vector – is integration of enterprises in the state sector.

Amalgamation of enterprises in the state sector
 by means of effecting mergers and acquisitions and formation of concerns and holdings seems necessary for a number of reasons:

- integration of enterprises in the state sector should become a basis for creation of corporations competitive in domestic markets by scale of business, in the capital of which [corporations] the state participates. 

- unification of enterprises in the state sector, the sales markets of which are becoming competitive, will permit curtailment of unproductive competition among enterprises in the state sector (this task may also be resolved by means of privatization of individual enterprises in the state sector);

- integration of enterprises in the state sector which are positioned in highly concentrated markets, which opens up the possibility of creating the prerequisites for improving the competitive environment by means of subsequent privatization of the major corporations created [thereby];

- curtailment of the number of independent economic entities in the state sector will permit concentrating management of state property in the economy on determining the strategy for the activities of a limited number of major economic entities, affording the latter possibilities for determining not only their own tactics, but also the strategy of the state sector enterprises subordinate to them.

The fourth strategic vector – is the gradual bringing of state sector enterprises closer to private enterprises as to conditions for conducting economic activities. 

Within the framework of this vector, one which is important in principle, one may single out two basic components: the first is connected to the status of state sector enterprises and the peculiarities of regulating their activities, while the second is connected to the external environment in which state sector enterprises function.

The first component includes the following changes in the mid- and long term:

- change in the organizational-legal form of a state sector enterprise consisting of transformation of the majority of state unitary enterprises based on the right to conduct business [PKhV] into joint stock companies (in a limited number of rigidly regulated instances, state unitary enterprises should be transformed into state [kazennye] enterprises);
 

- gradual elimination of the peculiarities of legal regulation as applied to joint stock companies created during the course of privatization;

- gradual privatization of the capital of joint stock companies, one hundred percent of the stock of which is in state property ownership; as a result the majority of state sector enterprises will belong to the mixed form of property ownership;

- expansion of the scale of delegating management of state sector enterprises to potentially efficient property owners on the basis of developing and utilizing mechanisms of proxy management and concession mechanisms;

- gradual elimination of restrictions on foreign investors on participation in the capital of state sector enterprises.

The second component includes the following changes in the external environment in which state sector enterprises function:

- the basic part of state sector enterprises should be led into competitive conditions as to conditions for conducting business; for this the barriers to the entry of private business into the markets of state sector enterprises should be substantially lowered and conditions formed for development of private initiative in those sectors of the economy where it is insufficient; with that the artificial pseudo-development of a competitive environment by means of dividing up major state sector enterprises should to be [endeavored to be] avoided. 

- limitation in principle of the practice both of direct and indirect state subsidizing of those state sector enterprises which function in a competitive environment.

The fifth strategic vector is increasing the determinability and stability of the state sector and the predictability of changes in it. 

The given vector seems important from points of view of decreasing the negative influence of state participation on the investment attractiveness of state sector enterprises, [from points of view] of improving conditions for the functioning of private business in view of the predictability of the behavior of market entities under state control, [and from points of view] of securing social control over the activities of the state as to management (disposal of) state property. 

By increasing determinability of the state sector we understand the following:

- defining in the near term the tasks laid on the state sector and forming on that basis a well-grounded notion about the necessary make-up of the state sector for resolution of the tasks laid on it and about the list of enterprises which should be privatized;

- precise demarcation of enterprises of the state sector of the Russian Federation and of constituent members of the Russian Federation combined with conduct of a unified policy as to determining the tasks laid on the state sector and as to [determining] the principles for management of state sector enterprises,

- in the short term there should be a substantial decrease in the amorphousness of individual tasks in the activities of state sector enterprises; this will create the prerequisites for the streamlining of their property complex, including [of] exclusion of property from their make-up, of isolated businesses (including small enterprises) for the purpose of subsequent privatization in the mid term.

Increasing the stability of the state sector and the predictibility of its changes consists of the following:

- substantial limitation of state interference in resolving tasks of internal reformation of state sector enterprises;

- the bringing of principles of managing state sector enterprises closer to those accepted in civilized private business;

- securing public awareness and openness [glasnost'] of state policies as conducted in relation to enterprises in the state sector, of the corresponding plans for reorganization, privatization, or nationalization of concrete economic entities, and of the results of the activities of enterprises in the state sector;

- the state's plans for changing the make-up of the state sector and the purposes of state management of the respective enterprises should embrace a sufficiently long perspective, which would secure more favorable conditions for adaptation of private enterprises to the changes announced by the state;

- the interests of the state and the frameworks of the possible mechanisms for their achievement by the state should be determined with regard to every enterprise in the state sector; this information should be open to stockholders, which should increase their investment attractiveness to private capital.

The sixth strategic vector – is a change in the principles of managing state-owned property in industry connected to working out stable rules (frameworks) for management and [connected to] development of the state's trust in the actions of enterprises in the state sector.

The following aspects seem important in this vector:

- decreasing the scale of disposition [management] of state property in isolation from business of enterprises in the state sector through drawing this property into the property complexes of enterprises or through its privatization, which would allow concentration on managing enterprises in the state sector;
 the priority of tasks of managing business in the state sector, whereby tasks of managing state property are subordinate to them;

- rendering of state influence on the activities of state sector enterprises exclusively on the basis of the norms of corporative law without usage of other instruments inaccessible to private property owners (for example, within the framework of state tax or foreign economic policy); 

- participation of the state (including jointly with other property owners) only in determining the strategy of the activities of state sector enterprises and granting them independence in resolution of tactical issues, development of collegiality when the state makes decisions regarding enterprises in the state sector;
 

- the state, participating in the capital of enterprises in the state sector, should demonstrate a practice of good corporate construction;

- management of state sector enterprises should be built on a basis of agreements between the enterprise and the state and between other stockholders and the state establishing mutual obligations and mechanisms for carrying out such obligations for a sufficiently lengthy period of time (for example, for five to seven years);

- curtailment of the number of independent enterprises in the state sector will permit moving in full measure to individual management of every enterprise in the state sector; such individualization of management thereby should be based on the specifics of the enterprise's business and manifest itself in determining the strategy of the enterprise's activities and of the framework conditions for achievement of tasks set, but without interference in its current activities; this should be secured by introduction of the budgetary approach to managing the enterprise;
 

- object-by-object [site-by-site] management of enterprises requires profound knowledge of the peculiarities of running a concrete business; therefore the role in the grounding and working-out of decisions on managing state sector enterprises of independent consultants who are not employees of the ministries and agencies should be strengthened.

In conclusion we would note that the above-enumerated strategic vectors ought not to be looked upon as some permanent vector for necessary changes over the course of the entire long-term period – this in certain measure is illustrated by our remarks concerning the tasks at the present stage of improving the system for management of state-owned property in the economy. Thus we have tried to locate and discuss the desirable differences in principle of the state sector in the long term from its look in the short term.

3.3. General vectors and prospects for transformation of a part of the SUEs into other organizational-legal forms and modification of the status of SUEs


Decree №1348 of the Government of the Russian Federation dated 6 December 1999 «On federal state unitary enterprises based on the right to conduct business (PKhV)» adopted for carrying out the Concept envisaged the directing by agencies of branch management to the Ministry of State Property of the Russian Federation of well-grounded proposals for the further future of federal state unitary enterprises in their jurisdiction. Altogether five Scenarios for transforming the organizational-legal structure of such enterprises were defined: 1) reorganization of enterprises, including their transformation into open joint stock companies; 2) creation of federal state [kazennye] enterprises [KP] on the basis of the property of the enterprises; 3) sale of the enterprises as property complexes; 4) liquidation of the enterprises; 5) retention of the enterprises in the form of unitary enterprises based on the right to conduct business (PKhV).


The program approved half a year later by the Government of Russia in the summer of 2000 («Basic vectors of the socio-economic policy of the Government of the Russian Federation for the long term») proceeded from the premise of the necessity of curtailing the state sector down to 1,500-2,000 federal enterprises by the year 2004.


At the basis of the given scenario forecast lies the thesis of the complete (with the exception of objects providing for national security) privatization in branches having potential for survival and growth with the attracting to them of domestic and foreign investments and with the turnover of the stock of the respective companies in the securities market. With regard to state unitary enterprises there was postulated the completion of the program for transforming state unitary enterprises into joint stock companies with one hundred percent of the stock in federal property ownership by the end of 2001.


From a purely formal point of view, implementation of such an approach should simplify their privatization. At the same time it has to be kept in view that hasty corporatization of state unitary enterprises inevitably narrows the field for restructuralizational privatization, when an enterprise is sold as a unified property complex – production equipment together with buildings, structures, premises, and the plot of land occupied (an extended version of the privatization in the former German Democratic Republic). Whereas transformation of it into a joint stock company is more likely to lead to the arising of problems of breaking stock capital down into blocks for sale and estimation of their value. Of course, one cannot exclude the Scenario of implementation of the restructuralizational scheme of privatization by means of liquidating a state enterprise and forming new businesses on the freed up spaces and equipment.


Another argument in favor of the transformation as soon as possible of state enterprises into joint stock companies with one hundred percent of the stock in the property ownership of the state is the weak implementation by the state of its functions as property owner. However, under the conditions of the Russian transitional economy, where many privatized enterprises do not demonstrate the expected efficiency and manageability even by the new property owners from the private sector, it is hard to expect that a simple change of organizational-legal form within the framework of the state sector will render a rapid positive effect on the state of an enterprise. A vivid example of that are the problems characteristic of the largest joint stock companies with state participation.


Also profoundly mistaken for resolving the issue of privatization of this or that enterprise is the unifying under one classificational sign of the presence of «a potential for survival and growth.» The economic practice of the 1990s showed convincingly that these are different criteria, not to mention such commonly known truths as the extremely insignificant volume of investments from the side even in the most attractive Russian companies, the stock of which is quoted only on the stock market. Such a prospect is more than doubtful as applied to enterprises in the full property ownership of the state at the present moment.


On hand also is an obvious contradiction between a radical orientation toward complete liquidation of SUEs with abolition of the right to conduct business (PKhV) as such and the specifics of their economic activities connected to production of goods and services and carrying out works, the basic consumer of which is the state and society on the whole, and also the low liquidity of their assets.


On the practical plane to the present time it can already be stated that the organizational possibilities of the state for reforming unitary enterprises has also come into serious contradiction with a quantitative limitation – the scale of the SUE sector. The forecast estimate contained in the mid-term program of the Russian government on completion of the program for transformation of state unitary enterprises (SUEs) into joint stock companies where one hundred percent of the stock is in federal property ownership proved to be exceedingly far from reality by the end of 2001, as also was the aim of the preceding government program for the period 1997-2000 to complete this process by the beginning of 1999. Recall that by the beginning of 2002 there were 9,394 federal state unitary enterprises and only ninety joint stock companies where the entire capital belonged to the Russian Federation.


All this makes more likely a scenario of the gradual bringing of the number of state unitary enterprises into accordance with the managerial possibilities of the state with parallel implementation of the set of measures to improve their management envisaged by the above-mentioned Concept.


In the mid term the Ministry of State Property of the Russian Federation retains a primary orientation toward corporatization of the majority of federal state unitary enterprises (with the gradual sale of their stock), which will permit usage not of a special mechanism to manage state unitary enterprises, but the instrument which has become rather ordinary in recent years of delegating representatives of the state to the councils of directors of the joint stock companies created on the base of federal state unitary enterprises. Preparatory work on their corporatization was carried on over the course of 2001. With regard to two thirds of the federal state unitary enterprises, proposals for their restructuring were formulated, including reorganization of 1669 enterprises and liquidation of 531 enterprises.


Proceeding from the classification of the methods of transforming the organizational-legal form of federal state unitary enterprises contained in Decree №1348 of the Government of the Russian Federation dated 6 December 1999, it can be stated that out of about 6,200 enterprises with regard to which proposals have been formulated on their restructuring, about twenty-seven percent will be reorganized, which also includes formation of open joint stock companies on their base,
 and 8.6 percent will be liquidated. Accordingly, with regard to about four thousand federal state unitary enterprises, the spectrum of options of transformation consists of sale of the enterprises as property complexes, creation of federal state [kazennye] enterprises [KP] on the base of their property, and retention of the enterprises in the form of unitary enterprises based on the right to conduct business (PKhV). The polar oppositeness of these Scenarios is sufficiently obvious; however, for the time being the Ministry of State Property of the Russian Federation is not reporting any more detailed studies. 


The practice of reform of property relations in Russia in 1998-2000 permits estimating the prospects of various options of transforming federal state unitary enterprises in practice in the following way.

Corporatization


The Ministry of State Property contemplates transforming one hundred and fifty federal state unitary enterprises into joint stock companies in 2002. Using that speed of corporatization as a jumping-off point, one may say that the period for turning the federal state unitary enterprises set for that into joint stock companies may take no less than ten years. But in reality, apparently, it may take even longer, because the number of joint stock companies created on the base of enterprises in federal property ownership over the course of privatization in recent years has had an undeviating tendency to drop. Over the time which has passed since entry into force of the 1997 law on privatization, one hundred fifty-eight new joint stock companies have been created altogether (1998 – one hundred and one, 1999 – thirty-one, 2000 – thirty six).


When estimating the prospects for corporatization of federal state unitary enterprises, it should be taken into account that over the course of effecting the privatization program, the basic mass of enterprises unambiguously belonging to privatization had changed form of property ownership even before the end of the check [voucher] stage (1992-1994). Its remnants were chosen over the course of the monetary privatization of 1995-1997. As a result, the basic mass of enterprises remaining in state property ownership which were drawn into the process of changing form of property ownership in the second half of the 1990s was represented by objects, the very possibility of privatization of which was made conditional upon certain limitations and was linked to the accomplishment of standardized monitoring procedures (assigning of control blocks of stock to the property ownership of the state when enterprises were transformed into joint stock companies and usage of the special «golden stock» right). 


Therefore one may consider exceedingly natural the sharp increase in 1998-2000 of the proportion among newly created joint stock companies of enterprises of which the state retained direct (by means of assignment of a control block of stock) and indirect (by means of inclusion of «golden stock» in the charter capital) property control even after formal corporatization. It is absolutely obvious that corporatization of federal state unitary enterprises in the next few years will strengthen this tendency even more. In view of the specifics of their assets, the possibilities for sale of the blocks of stock intended for free sale are sufficiently transparent. 


As a result of all this, the load will also grown on the agencies of state management which will now have to act within the framework of the norms of corporate law. For the Nth time it will have to be recognized that miracles do not occur – the mechanical transformation of state enterprises into joint stock companies (regardless of the magnitude of the block of stock belonging to the state), outside a combination with other measures to reform the state sector and improve the system of managing state-owned property, will not lead to positive changes.


It is not enough to grant the state rights to management of enterprises in the state sector; their practical usage has to be secured. However, substantial problems with that will arise. Up to the present time only as a consequence of the fact that the state achieved representation on the councils of directors of joint stock companies proportional to its share in the charter capital, the overall number of representatives of the Russian Federation in comparison with 1997 has grown by more than a time and a half and has reached more than 3,200 persons. When transforming state enterprises into joint stock companies in isolation from solving the task of curtailing the subjective dimensions of the state sector (which may be achieved not only by means of privatization, but also integration of the respective enterprises), there will naturally be required a further, and moreover radical, increase in the number of representatives of the state for their inclusion in the councils of directors and auditing commissions of enterprises being transformed into joint stock companies. However, even now, by admission of representatives of the Ministry of State Property of Russia, increasing the number of representatives of the state leads to a sharp increase in outlays to support the institute of state representatives and to a decrease in its qualitative make-up. Instances are becoming ever more widespread when ministry employees at the very lowest level of the service hierarchy are offered as government representatives. Although the Ministry of Finances of Russia did allocate additional resources to the estimate of the Ministry of State Property of Russia for 2001 specifically for managing stock belonging to the state, these resources seem clearly insufficient.

Thus in the absence of significant measures to develop a system of managing state-owned property (increasing the qualifications of state representatives, securing their material vested interest in positive results of management), the risk is exceedingly high of getting, instead of badly managed state enterprises, just as inefficiently managed joint stock companies. Excessive economizing on expenditures to support the institute of state representatives has already been leading to state representatives being forced to resort to direct violation of the operative laws and compensate expenditures for the performance of their duties on councils of directors (for example, paying for official travel) at the expense of the joint stock companies themselves. That intensifies the dependence of state representatives on the enterprises' management and creates the preconditions for corruption among state representatives.

Naturally, a quantitative decrease in the size of the state sector is possible not only through privatization, but also by means of compulsory integration of enterprises which have been transformed into joint stock companies into holding structures. However, this scheme is to a significant degree of a one-by-one nature, because it depends strongly on the specifics of the branch and the assets remaining in the property ownership of the state. The task of creating competitive holding structures with state participation is an exceedingly difficult one, because keeping track of the technical aspect of the issue (compatibility, interconnection and mutual supplementability of enterprises) is added to by requirements for concentration of state assets to a level permitting the accomplishment of effective monitoring along with minimalization of managerial outlays.

Resolution № 713 of the Government of the Russian Federation dated 11 October 2001 approved the federal special-purpose program «Reformation and development of the defense industry complex (2002-2006). Within the framework of the program named there is contemplated the creation of a number of integrated structures (Modelly thirty-six), which are one of the most efficient forms of managing state-owned property in the military industrial complex. From the name of the document it is already apparent that the time horizon encompasses five years. From the organizational-legal point of view what is important is that what is meant is creation of structures intended to consolidate both federal state unitary enterprises and the state's shares in joint stock companies. Accordingly, the question arises of the status of federal state unitary enterprises inside them: are they branches or subsidiary enterprises?

Transformation of federal state unitary enterprises with the right to conduct business (PKhV) into joint stock companies with one hundred percent state participation

This procedure, which, according to the 1997 law, is one of the variants of privatization, and factually is a variety of corporatization, has been applied extremely rarely in practice. Over the entire 1998-2000 period, thirty-four such joint stock companies appeared during the course of privatization, of which only one was on the base of a federal enterprise, which makes one doubt seriously the prospects for utilizing this method of transformation of federal state unitary enterprises in the future.

Transformation of federal state unitary enterprises into state enterprises [KP]

The first mention of state enterprises [KP] in contemporary Russia appeared in Ukase №1003 of the President of the Russian Federation dated 23 May 1994 «On reform of state enterprises.» A little later they were institutionalized by the Civil Code of the Russian Federation, which in Article 115 defined a federal state enterprise [KP] as a unitary enterprise founded on the right of operational management in instances provided for by the law on state and municipal unitary enterprises, by decision of the Government of the Russian Federation on a base of property in federal property ownership. The Civil Code of the Russian Federation does not endow constituent members of the Russian Federation and municipal formation with the right to create state enterprises [KP].

As of 1 January 2002, out of 9,394 federal state unitary enterprises only thirty-three (or 0.35 percent) were state enterprises [KP]. Thus it can be assumed that if the rate of appearance of state enterprises [KP] which has actually been taking place is maintained, then creation of four or five such enterprises per year is realistic, that is, the period of transformation of federal unitary enterprises (SUEs) will stretch on to infinity.

Liquidation
Over the time which has passed since entry into force of the 1997 law on privatization, by means of selling the property of enterprises being liquidated [or already] liquidated, altogether fifty-seven objects in federal property ownership were privatized (1998 – forty eight, 1999 – seven, 2000 – two). Proceeding from this data, it is not hard to draw the conclusion that, even with retention of the rates of utilization of this method of privatization at the level of 1998, liquidation of federal state unitary enterprises designated for this by the Ministry of State Property will take not less than ten years (in reality, to all appearances, far longer).

Privatizing by means of sale of property complexes

With adoption of the new law «On privatization of state and municipal property» dated 21 December 2001 (№ 178-FZ), the problem of creating an instrument of privatization (aside from simple transformation into joint stock companies) received legislative resolution, which [instrument] would permit ridding the state of assets of low liquidity (it is namely they that the majority of state unitary enterprises (SUEs) have disposal of) with simultaneous stimulation of minimal demand on the part of private persons and small business.

Proceeding from the ten possible methods of privatization proposed in the document (depending on size of the enterprise, on liquidity, or on the results of initial sales), it may be assumed that a significant part of the state unitary enterprises (SUEs) are an object of application of ordinary (aside from corporatization) privatization related procedures:

- sales of state or municipal property by competitive bidding;

- sales of state or municipal property at auction.

Over the time which has passed since entry into force of the 1997 law on privatization, by means of sale at auction and commercial competitive bidding there have been privatized altogether 192 enterprises (objects) in federal property ownership (1998 – forty-seven, 1999 – twelve, 2000 – one hundred thirty-three
). Aside from these standard procedures, sales specially singled out in 1998-1999 in statistical accounting of objects of federal real state (ninety-eight), land parcels in the make-up of the property complex of privatized federal enterprises (eight), and two federal debtor enterprises were effected.

With retention of the rates of utilization of all these methods of privatization in aggregate at the level of the year 2000, when they were most actively utilized, the sale of the entire mass of federal state unitary enterprises potentially remaining for that (aside from those marked for reorganization and liquidation) will take three or four decades.

However, it is possible that with the appearance of the new methods of privatization which received their juridical embodiment in the above-mentioned law of 2001, that time period may be cut substantially. What is meant in the given instance is:

- sale of state or municipal property by means of public offer (that is, Dutch auction with lowering of the price to a cut-off price equal to initial value in the absence of buyers at the auction);

- sale of state or municipal property without announcement of the price (when sale has failed through public offer for small and mid-sized enterprises).

Reorganization through apportionment or joining (merger)

Highly likely in the mid term is reorganization of federal state unitary enterprises by means of their amalgamation on the basis of merger (in a number of instances with preliminary separating out of specialty assets).

Creation on 22 May 2000 of the federal state unitary enterprise «Rosspirtprom» (Russian alcoholic industry) (for centralization of management of assets in the alcohol industry belonging to the state) was the first such example. As of fall 2000, eighteen state unitary enterprises (SUEs) enter into holding companies with rights as branches (basically regional state unitary enterprises (SUEs) intended to manage the activities of alcohol and liqueur and vodka distilleries on a regional scale) and blocks of stock of a significant number of enterprises in the alcohol producing industry. The process of consolidating state-owned property in the branch has continued, and by the beginning of 2002 the holding company already united one hundred and seven enterprises (counting also the blocks of stock (shares, contributions) of the state in the capital of joint stock companies).

Similar schemes of action have been approved by the Russian government with regard to the defense industry and postal communications. The first of them has been told about above. Implementation of the scheme for creating a number of integrated structures, which have been recognized as one of the most efficient forms of managing state-owned property in the military industrial complex, requires great caution and no little time, because any work on restructuring enterprises with separating out from them of any kind of production facilities is possible only after thorough taking into account of the entire set of circumstances connected to that, first of all evaluation of the very possibility of de-amalgamation of objects built as a unified technological complex, and working out the technical aspects of this issue. 

The concept of restructuring federal postal communications approved in March 2002 contemplates unification of the ninety-two enterprises existing at the present time into one – the federal state unitary enterprise «Pochta Rossii» (Russia's mail) with the prospect of transformation into an open joint stock company. The calculation placed at the basis of such a variant, in the opinion of experts, can be connected to increasing the level of profitability and to concentration of investments inside the branch. Possible reserves -- elimination of competition and duplicating structures, restructuring of the management system – estimated at one hundred fifty million dollars, do not seem to be lying on the surface.

One more such project is the attempt to create a new federal state unitary enterprise «Moskovskii aviauzel» (Moscow aviation center) on the basis of consolidating management of the property of the Moscow civilian airports (by analogy with the sea administrations of ports in water transport). This decision was made by the government as long ago as October 2001, but it has not yet been implemented.

Transfer in one or another form to constituent members of the Russian Federation

Recall that such a possibility was already envisaged by Resolution № 1366 of the Government of the Russian Federation dated 9 December 1999.

In the absence of a law on state and municipal unitary enterprises, the situation in the sphere of managing unitary enterprises in the property ownership of constituent members of the Russian Federation and of managing municipal unitary enterprises is a separate problem.

The thing is that federal state unitary enterprises are the object of application of practically all the new normative-legal base which appeared in 1999-2001. An exception is Resolution №23 of the Government of the Russian Federation dated 11 January 2000 «On the registry of indicators of the economic efficiency of the activities of federal state unitary enterprises and open joint stock companies, the stock of which is in federal property ownership,» which recommends to agencies of the executive authority of the constituent members of the Russian Federation that they organize work on creating and conducting registries of indicators of the economic efficiency of the activities of state unitary enterprises in the property ownership of constituent members of the Russian Federation (and likewise of the open joint stock companies, the stock of which is in the property ownership of constituent members of the Russian Federation).

It is obvious that extension to regional property ownership (by analogy with federal state unitary enterprises) of all the above-indicated schemes and mechanisms of management is a paramount task. At the least this should be true of those enterprises which the federal center plans to hand over to the localities. The launching of this process should be preceded by a thorough study of the real situation in the sphere of property relations in this or that region, including at enterprises which were handed over to its authorities earlier.

It is advisable to tie the very possibility of transfer of federal state unitary enterprises to the property ownership of constituent members of the Federation to the dimensions of the existing mass of regional property ownership (including blocks of stock), to the effectiveness of the preceding sales in the course of privatization related procedures, and to inclusion of all these issues in the official documents on inter-budgetary relations.

In the meantime, in Resolution №1366 of the Government of the Russian Federation dated 9 December 1999 which was adopted on this issue, transfer of federal state unitary enterprises to the property ownership of constituent members of the Russian Federation was tied only to a decrease in the size of the resources transferred to the regions from the federal budget. For enterprises having arrears by more than three months for obligatory payments to the federal budget and to state extra-budgetary funds, and also for wages, a list was also required of the measures (a business plan) securing, among other things, liquidation over the course of a certain period of this indebtedness (with indication of the sources for financing the necessary measures). With all this, the corresponding forms of the Example agreement and transfer act adopted by Order №2-r of the Ministry of State Property dated 23 May 2000 were not registered by the Ministry of Justice of the Russian Federation, and the issue continues to hang in a state of suspension.

Information on the practical application of this mechanism is lacking. The object of transfer of federal property ownership in the mutual relations with Moscow for purposes of partial compensation to the city for expenditures for carrying out the functions of the country's capital (on the basis of Resolution № 974 of the Government of the Russian Federation dated 15 December 2000) became not federal state unitary enterprises, but the blocks of stock of certain enterprises.

There are no data, either, on the placing of the property of federal state unitary enterprises in the charter capitals of open joint stock companies in 1998-2000 as a contribution. In this connection, what seems important is the search for and development of other legal forms for representing the state's interests in managing enterprises (businesses) in state property ownership (rental, concessions, proxy management).

Retention of federal state unitary enterprises in the status of unitary enterprises with the right to conduct business (PKhV) (see also the preceding sections)

In this instance, just as for implementation of any other variants for transformation of unitary enterprises, wide-scale inventory is necessary, which in the broad sense presumes not only accounting for property, but also monitoring of the actions of the management. The necessity for creating a unified registry of state-owned property was obvious as early as the beginning of the 1990s. However, work on its creation dragged out a long time and was activated only after adoption of the Concept for managing state-owned property and for privatization in September 1999.

Another problem are attempts at effecting monitoring of the activities of directors and stimulating transfers by federal state unitary enterprises of a part of the profit to the federal budget. The first is unlikely to be possible even with the working out of economic and financial norms and standards by branch agencies. Abrogation of contract (just like a decision by a performance evaluation committee) may be disputed in court on these grounds. Great significance for the personnel aspect of managing unitary enterprises may be had by the practice which takes shape in connection with the adoption of the new Labor Code (the former Code of Labor Laws granted their management very great possibilities for protecting their position).

Transfer by state unitary enterprises (SUEs) of a part of the profit to the state is provided for by legislation (Article 295 of the Civil Code of the Russian Federation); however for the time being such instances are of an isolated nature. To increase the budget's income at the expense of the profit of state unitary enterprises (SUEs), a precise determination by the government of the principles for transferring profit from SUEs to the federal budget is necessary.

Real monitoring can be effected within the framework of regular and independent auditing checks; however, significant resources are necessary for this.

Retention in the near future of SUEs as economic entities in the Russian transitional economy makes it urgent to separate out minimalization of the drawbacks ensuing from the right to conduct business (PKhV) as an independent vector for regulatory activity by the state in the field of property relations.

On the practical plane, this means minimalization of commercial risks when conducting state entrepreneurship through unitary enterprises. In this sphere, one ought to place among the most obvious and widely spread commercial risks the following:

- the possibility of partial alienation of property transferred by the state to the conduct of business by SUEs;

- the low probability of the state's receiving income from the activities of SUEs, both due to branch specifics (low profitability and liquidity of assets, orientation toward orders placed by the state with the problem ensuing from that of the government's carrying out its obligations), and due to the possibilities of interception of financial flows by outside structures;

- the danger of the aging of production equipment as a result of usage of investment resources for purposes they were not designated for and of the «eating up» of profits;

- the risk of the bankruptcy of SUEs and the complete loss by the state of property owner rights to property transferred to them for economic jurisdiction.

The following should be considered the basic ways for the state to be active in minimizing these risks:

- bringing the activities of SUEs in accordance with the requirements envisaged by the normative-legal acts of the Government of the Russian Federation and the Ministry of State Property of the Russian Federation of 1999-2000, which presumes re-registration of the renewed charters of the enterprises at the Ministry of State property of the Russian Federation; appointment of managers on a contract basis; fixing in the charter of the state's right to a share of profit received; introduction of a new system of monitoring and accounting;

- effective application of the powers of the property owner within the framework of operative legislation and the requirements indicated above (defining the volume of legal capacity; monitoring usage of property and achievement of certain indicators of the economic efficiency of activities; receipt of non-tax revenues into the budgetary system through regular remittances by SUEs of the established share of profit from current activities, conducting personnel policies by means of the decisions of performance evaluation commissions and the abrogation of contracts);

- detailing and organizational optimalization of the managerial influence of the state on SUEs (creation of specialized SUEs for managing a large number of relatively small and dispersed assets, strengthening the monitoring functions of the state in major SUEs through creation of Supervisory councils [made up] of representatives from all state agencies looking after the given enterprise; direct subordination to the Government of the Russian Federation with regards to SUEs having strategic significance); 

- continuing and completion of work on inventorying state property with regard to including state unitary enterprises in the Registry of property ownership of the Russian Federation on the basis of their precise demarcation between the federal, regional, and municipal levels (not allowing situations whereby federal state unitary enterprises exist locally, but are not tied to any agency).

Implementation of all the above-indicated measures together with correct personnel policy at branch and functional agencies of management, [while] not guaranteeing absolute protection of the state as principle against unconscientious actions by a manager-agent, in principle is capable of significantly lowering the integrated risk of the bankruptcy of state unitary enterprises and [the risk] of expenses in the sphere of state entrepreneurship. For the sake of fairness, it has to be noted that such negative consequences of the functioning of the institute of doing business [KhV] as low indicators of efficiency of current activities, removal of assets, fictitious bankruptcy, etc., are characteristic in principle of many entities of other organizational-legal forms, too. Many privatized enterprises in the Russian economy do not demonstrate the expected efficiency and manageability even by the new private owners, which shows the universal nature of the difficulties inherent to the inter-relations of managers and property owners under conditions of a transition to the market.

3.4. Reorganization of the legal status of State  unitary enterprises (SUEs): the concept of the law 

As Stated above, one of the most serious gaps in legal regulation of the State's rights of ownership in post-reform Russia is the absence of a law on state (municipal) enterprises. The following text based on a comprehensive consideration of the draft law approved by both Chambers of the Russian Parliament is aimed at clarifying the concept of the planned changes in the legal status of unitary enterprises. Both positive and negative aspects of the draft law are thoroughly analyzed against the background of the functioning of such enterprises, and certain suggestions are put forward as to how to improve this piece of legislation. 

3.4.1. The importance of the adoption of the law 

The organizational and legal form “a state unitary enterprise based on the right of economic jurisdiction” has been repeatedly criticized from the point of view of both theory and practice. At the same time, a significant proportion of critical remarks addressing this organizational and legal form deals with the fact that a number of basic issues regarding the creation and activity of State  unitary enterprises (hereinafter to be referred to as GUPs) remain legally unregulated, and that it was only recently that the charter of state enterprises have started to undergo modifications in accordance with the Civil Code of the RF.

It is worth mentioning that the Civil Code of the RF contains a number of direct references to a special law on State and municipal unitary enterprises. Thus, Item 6 of Article 113 stipulates that the legal status of State and municipal unitary enterprises is determined, apart from the Civil Code, by the law on State and municipal unitary enterprises. At the end of 1994, the Federal Law “On the Enactment of Part One of the Civil Code of the Russian Federation” made the re-registration of State enterprises conditional on the adoption of a law on State and municipal unitary enterprises. But nearly eight years were to pass before there emerged a situation when such a law finally had any chances to be adopted
.

The long history of struggle for the adoption of this law was full of numerous conflicts.

It should be noted that as early as 1995, the RF Government introduced a draft federal law “On State and Municipal Unitary Enterprises” (Direction of the RF Government of 24 July 1995 No 1043-r) for the consideration of the State Duma of the Federal Assembly (hereinafter to be referred to as the SD FA). In the same year, the State Duma took the decision to approve the draft in the first reading (Resolution of the SD FA of 5 December No l422-1 GD).

Nevertheless, in the year 1999, in accordance with the decisions of the State Duma, the draft introduced by the EF Government was returned to the procedure of the first reading (Resolution of the SD FA of the RF of 18 March 1999 No 3779-II GD) and subsequently rejected on the same day (Resolution of the SD FA of the RF of l8 March 1999 No 3780-II GD). A month later the State Duma adopted in the first reading a new draft of the Federal Law “On State and Municipal Unitary Enterprises”, this time introduced by a group of deputies
  (Resolution of the SD FA of the RF of 22 April 1999 No 3916-II GD).

In 2002, this draft law was approved by the State Duma first in the second reading (Resolution of the SD FA of the RF of 20 September 2002 No 3043-III GD), then in the third (Resolution of the SD FA of the RF of 11 October 2002 No 3115-III GD), and at last was adopted by the Council of the Federation (CF) (Resolution of the CF FA of the RF of 30 October 2002 No 418-GF). And finally, on the l4th of November 2002, the law to be enacted from the moment of its official publication was signed by the RF President.

Such a long delay in the adoption of the law on SUEs can be explained to a large extent by the over-optimistic expectations concerning the prospects and the speed of the transformation of SUEs into open joint-stock societies with a 100% participation of the State in their capital - it was widely believed that the law on SUEs was not necessary because, in fact, there would be no appropriate object of regulation. At the same time, these expectations turned to be not justified - at the present time the number of federal state  unitary enterprises amounts to nearly 9.4 thousand units, and of approximately 4400 economic societies whose blocks of shares (or participatory shares, contributions) are owned by the Russian Federation, only in 90 societies (or 2%) the share of the State in the charter capital amounts to 100%, The proportions between unitary enterprises and the participation of regional and local authorities in the capital of economic societies require further refinement.

The actual history of privatization during the last 4 years when the 1997 law was already in force does not justify any assumptions that all these enterprises could be (or should be) privatized during the next 4-5 years.

What is more, there exists a number of objective and subjective reasons for preserving this organizational and legal form.

The objective reasons include the assumption that no other form would permit the State to organize the implementation of some of its economic functions more effectively. It should be admitted that there exists a range (though rather limited) of tasks of State importance (and public interests) the delegation of which to State  unitary enterprises could be considered a sufficiently rational - and in some cases the only reasonable - option (providing the existing regulation is upgraded).

Among the subjective reasons one could mention the loyalty to traditions, the unwillingness of the State to use any other forms, or, on the contrary, its willingness to formally “preserve” the property in State or municipal ownership due to certain political motivations.

Thus, the soonest possible adoption of the law on State and municipal unitary enterprises represents an important task within the framework of perfecting the system of Russian legal regulation.

3.4.2. The basic problems of regulation in respect to State  unitary enterprises 

It should be mentioned that the major legal conflicts of concerning SUEs within the framework of economic turnover deal with the deficiencies of the right of economic jurisdiction.

1. A unitary enterprise independently disposes of its property, excepting immovable property, and shall be liable for its obligations with all of the property belonging to it in accordance with Item 5 of Article 115 of the RF Civil Code. Thus, an enterprise acts fully independently, and in the case of bankruptcy its debts shall be covered, in fact, by its owner, the State.

2. The right of economic jurisdiction makes it possible to vest the organizations by definition capable of possessing property only on the basis of operative management with the rights of an owner by means of volitional legal acts.

3. Enterprises as a legal category traditionally represent an object and not a subject of law; they must belong to somebody by the right of ownership. It is exactly this confusion of concepts that creates misunderstanding and ambiguous interpretation of the normative acts.

The existing institute of the right of economic jurisdiction has a number of significant drawbacks. The directors of unitary enterprises enjoy wide powers to possess, use and dispose of the property belonging to the owner. In particular, the directors of unitary enterprises are free to manage the financial flows of these enterprises on their own, which includes independent decision-making concerning the general use of profits. The State, as the property owner, has only recently begun to take efforts in order to obtain a share of profits from the activity of State  unitary enterprises (as stipulated in the RF Civil Code). The directors of unitary enterprises are not bound by the necessity to coordinate their decisions with the property owner (excepting the issues of management of immovable property). The charters of the majority of State  unitary enterprises do not envisage any serious restrictions on the scope of authority enjoyed by the directors of these enterprises. 

At the present time, the rights of the State as the property owner are extremely limited. The State can manage state unitary enterprises only by appointing and dismissing their directors, but it is rather difficult to exercise this right. Firstly, the charters of numerous State  unitary enterprises contain a norm according to which the appointment and dismissal of the director is to be agreed upon with the work collective of the enterprise. Secondly, the exercise of the State's right to appoint and dismiss the director of a state  unitary enterprise is significantly complicated by the discrepancy between the norms of labour legislation and those of civil law
. Thirdly, the conclusion of the agreements with the regions envisaging the joint management of issues regarding the appointment and dismissal of the directors of state  unitary enterprises has had some extremely negative consequences - the director of a state enterprise can sabotage any government decisions and any decrees of the RF President, because he is immune from dismissal due to the agreement between the government and the region stipulating the necessity of a joint decision on this matter.

The absence of effective instruments of management on the part of the State results in the following negative consequences regarding the activity of SUEs:

- the use of State property for the purposes contradicting the basic objectives of the activities conducted by SUEs;

- the transfer of assets owned by such enterprises to other firms, the partial transfer of the finance flows of unitary enterprises to satellite firms; 

- the conclusion of transactions reflecting the interests of the management of a unitary enterprise, which results in an artificial overestimation of the product cost and frequently leads to direct stealing of State property;

- the State bodies do not have any objective information either on the financial and economic activities of unitary enterprises or on their standing.

The above-listed problems have been rather dynamically addressed in the past few years by concluding new contracts with the directors of SUEs, conducting certification of the directors of SUEs, revising the charters of SUEs and auditing their activities, though it remains desirable to introduce the corresponding   norms at the legislative level.

It should be noted that the adoption of a considerable number of normative documents        concerning these problems has already made it possible to eliminate some of substantial deficiencies and gaps in this sphere. At the same time there are still quite a few problems to be solved: e.g., the organizational system of work with State  unitary enterprises has not undergone any principle changes, the functions of ministries and agencies are not strictly specified and clarified, etc.

Moreover, the normative legal acts adopted later on in accordance with the Concept contain a number of discrepancies and gaps, while their terminology and formulations frequently lack uniformity. One could form the impression that when the Concept and the subsequent documents were elaborated, the development of a general strategy regulating the activities of the authorities so as to solve the outstanding problems and guarantee a systematic approach to decision-making did not attract proper attention. 

Thus, the adoption of the Law “On State and Municipal Unitary Enterprises”, the elimination of gaps and contradictions in the existing legislation regulating the status of such enterprises, the rights and responsibilities of the owners of their property and the procedure of creation, reorganization and liquidation of unitary enterprises represent an important task within the framework of the improvement of the system of Russian legal regulation.

3.4.3. The concept of the draft law 

In its latest wording, the Federal Law “On State and Municipal Unitary Enterprises” envisages a number of major innovations in comparison with the existing regulation of SUEs in the framework of the RF Civil Code. Thus, the document makes it absolutely impossible for unitary enterprises to create subsidiary unitary enterprises with the status of a juridical person, and authorizes the creation of treasury enterprises not only at the federal level but also at the level of RF subjects and at the municipal level. Moreover, the document

- establishes a strict list of instances when unitary enterprises can be created on the basis of both the right of economic jurisdiction and the right of operative management;

- determines the procedure for forming, increasing or decreasing the charter fund of a   unitary enterprise based on the right of economic jurisdiction;

- specifies the content of the charter of a unitary enterprise;

- refines the rights and responsibilities of the director of a unitary enterprise,

- establishes the necessity of an agreement to be reached with the owner of the property of a unitary enterprise as regards major transactions, transactions involving the interests of the management, and some other transactions, and also establishes the possibility to determine in the charter of an enterprise the type and the extent of transactions the conclusion of which requires the property owner's consent;

- determines the procedure for State supervision over the activities of a unitary enterprise.

In general, the draft law under consideration significantly extends and specifies (and relatively modifies) the existing norms of the RF Civil Code which regulate the legal status of SUEs, and also endows a number of provisions presently fixed in bylaws with the power of statutory provisions.

On the whole, bearing in mind all that was said in the previous section, the earliest possible adoption of the Federal Law “On State and Municipal Unitary Enterprises” can be only welcomed. Nevertheless, it should be noted that the variant of the law approved by the Council of the Federation has a number of flaws, including:

- the irrationality of provisions specifying the instances of possible creation of unitary enterprises, and first of all, the surplus of reasons for the creation of treasury enterprises;

- the absence of necessary development of provisions of the Civil Code determining the special legal capacity of unitary enterprises;

- the discrepancy between certain provisions of the draft law and the JRF Civil Code and other existing laws (in particular the Federal Law “On Auditor's Activities”); the non-conformity of the terminology used in the draft law and the traditional terminology applied in the bylaws etc.

The comments to the Federal Law “On State and Municipal Unitary Enterprises” and the specific suggestions concerning the elimination of certain flaws are given in Table 12. 

Table 12

The suggestions concerning the introduction of alterations of and amendments to the Federal Law “On State and Municipal Unitary Enterprises” approved by the Council of the Federation

	№
	The draft law
	Comments
	Proposals

	1
	A. 2 i.2. 

In the Russian Federation, the following types of unitary enterprises can be created and operate: unitary enterprises based on the right of economic jurisdiction – federal State enterprise and State enterprise of subject of the Russian Federation (hereinafter also – a State enterprise), a municipal enterprise…
	It is not quite clear if the words in brackets refer to a federal State enterprise and a State enterprise of subject of the Russian Federation, or only to the latter 
	To word the Statement in brackets as follows: 

hereinafter both also are referred to as – State enterprise

	2
	A.  4 i.3

A unitary enterprise shall have a postal address at which all correspondence shall be kept with it, and shall be obliged to inform the agency effectuating State registration of juridical persons concerning the changes of its postal address. 
	With the enactment of Federal Law of August 8, 2001 No129-FZ “On State registration of juridical persons” this item lost its importance. By Federal Law of  21 March, 2002 No 31-FZ similar provisions were excluded from several legislative acts (Federal Law “On joint-stock societies”, “On limited responsibility societies”)  
	Eliminate this item

	3
	A. 6 i. 2

The decision concerning the participation of a unitary enterprise in a commercial or non-commercial organization may be made only with the consent of the owner of the property of the unitary enterprise.

The disposal of the contribution (or share) in the charter (or contributed) capital of an economic society or partnership, as well of the shares belonging to a unitary enterprise shall be effected by the unitary enterprise only with the consent of the owner of its property.
	It would be feasible to add to this item a provision stipulating a possibility of recognizing as void the transactions effected without an appropriate coordination.  
	Add the following paragraph to the item: 

A transaction concluded with violation of the requirements stipulated in this item may be deemed void upon a lawsuit of a unitary enterprise or the owner of the property of  the unitary enterprise.

	4
	A. 8 i.4

A State or municipal enterprise may be created in the event of: 

-   the need to use property the privatization of which is forbidden, including the property which is necessary for ensuring national security of the Russian Federation;

- the need to pursue an activity in order to solve social problems (including sale of certain goods and services at minimum prices), as well as to organize and  conduct commodities interventions in order to ensure food security of the State;

-  the need to pursue an activity envisaged by federal laws exclusively for State  unitary enterprises;

-  the need to conduct scientific and scientific-and-technological activity in sectors pertaining to ensuring the security  of the Russian Federation;

-  the need to develop and manufacture certain types of product pertaining to the sphere of the interests of the Russian Federation and ensuring the security of the Russian Federation;

-  the need to manufacture certain types of product that have been withdrawn from the turnover or have a limited turnover capacity.

A treasury enterprise may be created in the event of:

-   If a prevailing or a considerable part of goods manufactured, works performed, or services rendered is intended to serve the federal State needs, the needs of subject of the Russian Federation or of a municipal formation;

-  - the need to use property the privatization of which is forbidden, including the property which is necessary for ensuring national security of the Russian Federation, ensure the functioning of air, railway and water transport, the realization of other strategic interests of the Russian Federation;

- the need to pursue an activity of manufacturing goods, performing works, or rendering services at the prices determined by the State with the purposes of solving social problems;

-  the need to develop and manufacture certain types of product ensuring the security of  the Russian Federation;

-   the need to manufacture certain types of product that have been withdrawn from the turnover or have a limited turnover;

-  the need to pursue certain subsidized types of activity and maintaining loss-making types of production;

- the need to pursue the activity envisaged by federal laws exclusively for treasury enterprises. 
	The Civil Code of the RF and the present draft law establish a number of essential differences between the status of State (municipal) and treasury enterprises. In this connection it seems wrong to establish common or largely similar grounds for their creation. The goal of pursuing an activity in order to solve social problems (including sale of certain goods and services at minimum prices), as well as the organization and  conduction of commodities interventions in order to ensure food security of the State, is essentially close to the goal of pursuing an activity of manufacturing goods, performing works, or rendering services at the prices determined by the State, and, in our opinion, is more appropriate for treasury enterprises.  

Generally speaking, if one takes into account the specificity of treasury enterprises, and in particular the rigid limitations imposed on their economic activity, the suggested list of the grounds for their creation seems excessive. Thus, in the cases of  using the property the privatization of which is forbidden, including the property which is necessary for ensuring national security, for the development and manufacturing certain types of product that ensure national security, as well as manufacturing certain types of product that have been withdrawn from the turnover or have a limited turnover, it would be more rational, in our opinion, to  create State and municipal enterprises. The creation of treasury enterprises seems unjustified in the instance when a prevailing or a considerable part of goods manufactured, works performed, or services rendered is intended to serve the federal State needs, the needs of subject of the Russian Federation or of a municipal formation. This task, in our opinion, may be quite appropriately served by the organizations other forms (e.g., joint-stock societies), on the condition that the participation of the State prevails in their capital. Besides, the wording “prevailing or considerable part” is rather vague and controversial.  Finally, for the sake of convenience, is would be reasonable to subdivide the item in question, within the Article addressing a change of the type of a unitary enterprise, into two items. 


	To replace Item 4 with the Items of the following content:

4. A State or municipal enterprise may be created in the event of: 

-   the need to use property the privatization of which is forbidden, including the property which is necessary for ensuring national security of the Russian Federation, ensuring the functioning of air, railway and water transport, the realization of other strategic interests of the Russian Federation;

-  the need to conduct scientific and scientific-and-technological activity in sectors pertaining to ensuring the security  of the Russian Federation;

-  the need to develop and manufacture certain types of product pertaining to the sphere of the interests of the Russian Federation and ensuring the security of the Russian Federation;

-   the need to manufacture certain types of product that have been withdrawn from the turnover or have a limited turnover capacity;

-  the need to pursue an activity envisaged by federal laws exclusively for State  unitary enterprises.

5. A treasury enterprise may be created in the event of:

-   the need to pursue an activity in order to solve social problems (including sale of certain goods and services at minimum prices), as well as to organize and  conduct commodities interventions in order to ensure food security of the State;

-   the need to pursue an activity of manufacturing goods, performing works, or rendering services that are to be realized at prices set by the State;

-  the need to pursue certain subsidized types of activity and maintaining loss-making types of production;

- the need to pursue the activity envisaged by federal laws exclusively for treasury enterprises 



	5
	A. 9 I. 3

The charter of a unitary enterprise shall contain:..
	In accordance with Item 5 of Article 5 of the draft law, the charter of a unitary enterprise must contain the information concerning its branches and representations. It would be feasible to reflect this requirement in the Item under consideration. 
	Include the paragraph: 

the information concerning the branches and representations of a unitary enterprise;…

	6
	A. 9 I. 4

The charter of a State or municipal enterprise, besides the information Stated in Item 3 of this Article, shall contain the information concerning the amount of its charter fund, the procedure and the sources of its formation, as well as concerning the areas of using profit.
	See comments to Item 2 of Article 17
	To word this paragraph as follows: 

The charter of a State or municipal enterprise, besides the information Stated in Item 3 of this Article, shall contain the information concerning the amount of the charter fund of the State or municipal enterprise, the procedure and the sources of its formation, the procedure, amount and time schedule for the transfer of a share of the profit the State or municipal enterprise to an appropriate budget, as well as concerning the areas of using the profit retained by the State or municipal enterprise.

	7
	A. 9 I.5

The charter of a treasury enterprise, besides the information Stated in Item 3 of this Article, shall contain the information concerning the procedure of distributing and using the incomes of the treasury enterprise.
	This Item is excessive, because in accordance with Item 3 of Article 17 of the draft law the procedure of distributing and using the incomes of the treasury enterprise is to be determined by the Government of the Russian Federation, the empowered State agencies of subjects of the Russian Federation or the local self-government agencies. 
	Eliminate this Item

	8
	A. 11 I. 1

The property of a unitary enterprise shall be formed at the expense of:

the property consolidated to a unitary enterprise by right of economic jurisdiction or operative management by the owner of this property; 

the revenues of a unitary enterprise resulting from its activity; 

other sources that are not contrary to legislation.
	In accordance with Item 2 of Article 299 of the Civil Code of the RF, the fruits, product and revenues received as a result of the use of the property in economic jurisdiction or operative management, as well as the property acquired by a unitary enterprise under a contract or on other grounds, shall enter the economic jurisdiction or the operative management of the enterprise.

In this connection it seems feasible to determine as the sources of the formation of the property of a unitary enterprise, in addition to the revenues, also the product and the fruits resulting from its activity, as well as the acquisition by it of property under a contract or on other grounds.   
	Replace the third paragraph with the paragraphs containing the following:

the fruits, product and revenues received as a result of the activity of a unitary enterprise;

the property acquired by a unitary enterprise under a contract or on other grounds; …

	9
	A. 11 I. 3

In the event of the transfer of the ownership right to a State or municipal enterprise as a property complex to another owner of State or municipal property, this enterprise shall retain the right of economic jurisdiction or the right of operative management to the property belonging to it. 
	In accordance with the definitions used in the draft law, as State or municipal enterprises the unitary enterprises based on the right of economic jurisdiction are to be understood.  It is obvious that such an enterprise cannot retain the right of operative management to the property belonging to it 
	Replace the words “State or municipal enterprise” with “unitary enterprise”.

	10
	A. 14 I. 2

An increase of the charter fund of a State or municipal enterprise may be done by means of an additional transfer of property by its owner, as well as by the revenues received as a result of the activity of such an enterprise.
	See comments to Item 1 of Article 11
	Replace the words “revenues received as a result of the activity of such an enterprise” by the words “fruits, product and revenues resulting from the activity of a unitary enterprise, and the property acquired by the unitary enterprise under a contract or on other grounds”.

	11
	A. 15 I. 1

… The charter fund of a State or municipal enterprise may not be decreased if as a result of such a decrease its amount becomes less than the minimum amount of a charter fund as determined in accordance with the present Federal Law.
	No date is specified as of which the minimum amount of the charter fund is to be determined.
	Replace the words “the minimum amount of a charter fund as determined in accordance with the present Federal Law” by the words “the minimum amount of a charter fund as determined in accordance with the present Federal Law as of the date of submitting the documents for State registration of these changes of the charter of a State or municipal enterprise, and in the instances when in accordance with this Article  the owner of the property of a State or municipal enterprise is obliged to decrease its charter fund, - as of the date State registration of State or municipal enterprise”.  

	12
	A. 15 I. 4

Within thirty days from the date of the decision as to decreasing its charter fund, a State or municipal enterprise shall be obliged to notify in written form all the creditors known to it about the decrease of its charter fund and its new amount, as well as to publish the information on that decision in a press organ where the information on State registration of juridical persons is published. 
	In accordance with this Article of the draft law, the decision concerning a decrease of the charter fund of a State or municipal enterprise shall be made by the owner of the property of that enterprise.
	Replace the words “within thirty days from the date of the decision as to decreasing its charter fund, a State or municipal enterprise” by the words “within thirty days from the date of the decision made by the owner of the property of a State or municipal enterprise as to decreasing the charter fund of a State or municipal enterprise, that enterprise”.

	13
	A. 17 I. 2

A State or municipal enterprise shall every year transfer to an appropriate budget a part of its net profit retained after taxes and other mandatory payments, in the procedure, amount and the time schedule determined by the Government of the Russian Federation, the empowered State agencies of the Russian Federation’s subjects or agencies of local self-government.        
	In order to make easier the strategic planning of the activity of State or municipal enterprises and improve their financial stability, it seems feasible to State that the practical issues pertaining to the transfer of part of the profit of a State or municipal enterprise to the owner of its property should be regulated by the charter of an enterprise”. 
	Replace the words “ by the Government of the Russian Federation, the empowered State agencies of the Russian Federation’s subjects or agencies of local self-government” by the words “by the charter of a State or municipal enterprise”.

	14
	A. 18 I.1

A State or municipal enterprise shall on its own dispose of the movable property belonging to it by right of economic jurisdiction, except in the instances determined by the present Federal Law, other federal laws and other normative legal acts.  
	It would be feasible to take into account the possibility of imposing additional limitations on the use of the movable property of a State or municipal enterprise as Stated in its charter.
	Add to this Item the words “as well as by the charter of a State or municipal enterprise”.

	15
	A. 18 i. 4

A State or municipal enterprise shall have no right without the owner’s consent to complete transactions relating to granting loans, suretyship, obtaining bank guarantees, other encumbrances, cession of claims, or debt remittance, or to sign the contracts of simple partnership. The charter of State or municipal enterprise may envisage the types and (or) amount of other transactions which shall not be completed without the consent of the owner of the property of that enterprise. 
	It would be feasible to add to the Item under consideration a provision determining the possibility of recognizing as void the transactions effected without an appropriate coordination. 
	Add to this Item the following paragraph:

A transaction completed with violation of the requirements envisaged by this Article may be deemed void upon a lawsuit of a State or municipal enterprise or of the owner of the property of a State or municipal enterprise. 

	16
	A. 19 I. 1

A federal treasury enterprise shall have the right to alienate or otherwise dispose of the property belonging to it only with consent of the Government of the Russian Federation or the empowered federal executive agency.  

A treasury enterprise of the Russian Federation’s subject shall have the right to alienate or otherwise dispose of the property belonging to it only with the consent of the empowered State agency of the Russian Federation’s subject. 

A municipal treasury enterprise shall have the right to alienate or otherwise dispose of the property belonging to it only with the consent of the empowered local self-government agency.

The charter of a treasury enterprise may envisage the types and (or) amount of other transactions which may not be completed without the consent of the owner of that enterprise. 

A treasury enterprise shall on its own realize its products (works, services), if not otherwise established by federal laws or other normative legal acts of the Russian Federation. 
	It would be feasible to add to the Item under consideration a provision determining the possibility of recognizing as void the transactions effected without an appropriate coordination.
	Add to this Item the following paragraph:

A transaction completed with violation of the requirements envisaged by this Article may be deemed void upon a lawsuit of a treasury enterprise or of the owner of the property of a treasury enterprise.

	17
	A. 19 i. 2

A treasury enterprise shall have the right to dispose of the property belonging to it, including with the consent of the owner of that property, only to the extent that does not preclude its ability to pursue an activity whose subject and purposes are determined by the charter of that enterprise… 
	In other Articles the wording “purposes, subject and types of activity” is used. 
	Replace the words “subject and purposes” by the words “purposes, subject and types”.

	18
	A. 20 i.1

The owner of the property of a unitary enterprise shall, regarding this enterprise:  

1) make the decision as to creating the unitary enterprise;

2) determine the purposes, subject, and types of activity of the unitary enterprise, as well as give consent to the participation of the unitary enterprise in associations and other unions of commercial organizations; 

3) determine the procedure of developing, confirming and setting the targets of the plans (a programme) of the financial and economic activity of the unitary enterprise; 

4) confirm the charter of the unitary enterprise, make changes to it, including the confirmation of a new version of the charter of the  unitary enterprise; 

5) make a decision as to reorganizing or liquidating the unitary enterprise in the procedure established by legislation, appoint a liquidation commission and confirm the liquidation balances of the unitary enterprise; 

6) form the charter fund of the State or municipal enterprise; 

7) appoint the director of the unitary enterprise, make, change and terminate the labour contract in accordance with labour legislation and other normative legal acts; 

8) coordinate the appointment of the chief accountant of the unitary enterprise, as well as making, changing and terminating the labour contract;

9) confirm the accounting records and  reports of the unitary enterprise; 

10) give consent to the disposition of immovable property, and in cases determined by federal laws, other federal laws or normative legal acts, or by the charter of the unitary enterprise, to other types of transactions; 

11) control the purpose-oriented use and safety of the property belonging to the unitary enterprise; 

12) confirm the economic efficiency indices of the activity of the unitary enterprise and control that they be met; 

13) give consent to creating branches and opening representations of the unitary enterprise; 

14) give consent to the participation of the unitary enterprise in other juridical persons; 

15) in the instances determined by the present Federal Law, give consent to effecting big transactions in the comleting of which there is an interest, and to other transactions; 

16) make decisions concerning audits, appoint the auditor and determine the amount of the payment for his services; 

17) enjoy other rights and bear other responsibilities as determined by the legislation of the Russian Federation.
	The provisions of the Item under considerations lack proper systematization.  Subitem 2 addresses different powers of the owner of the property of a unitary enterprise. Besides, in accordance with Item 4 of Article 50 of the Civil Code of the RF, the associations of commercial and noncommercial organizations may be created in the form of associations. Decree of the Government of the RF of 04.10.2002 No228 establishes the form and the procedure of developing and confirming the programmes of activity of federal state  unitary enterprises. In this connection it seems feasible to use in the draft law the term that already exists.

The Item under consideration on the whole addresses unitary enterprises (i.e. both State or municipal and treasury ones).  At the same time Subitem 6 deals only with State or municipal enterprises (in accordance with Item 5 of Article 12 of the draft law, a treasury enterprise shall not create a charter fund). Also it should be noted that as far as such enterprises are concerned, the owner of their property may make a decision to increase or decrease the charter fund.  

In addition to the property specified in the Item under consideration, the owner of the property of a unitary enterprise consolidates to the enterprise certain property by right of economic jurisdiction or operative management, as well as may make the decision to change the type of the unitary enterprise and to transfer the property of the unitary enterprise to another owner. 
	Word this Item as follows: 

The owner of the property of a unitary enterprise shall, regarding this enterprise:  

1) make the decision as to creating the unitary enterprise;

2) determine the purposes, subject, and types of activity of the unitary enterprise; 

3) consolidate to the unitary enterprise property by right of economic jurisdiction or operative management;  

4) confirm the charter of the unitary enterprise, introduce changes to it, including the confirmation of a new edition of the charter of the unitary enterprise; 

5) appoint the director of the unitary enterprise, make, change and terminate the labour contract in accordance with labour legislation and other normative legal acts; 

6) coordinate the appointment of the chief accountant of the unitary enterprise, as well as making, changing and terminating the labour contract; 

7) confirm the accounting records and  reports of the unitary enterprise; 

8) make decisions concerning audits, appoint the auditor and determine the amount of the payment for his services; 

9) determine the procedure of developing, confirming and setting the targets of a programme of the activity of the unitary enterprise, confirm the economic efficiency indices of the activity of the unitary enterprise and control that they be met;

10) control the purpose-oriented use and safety of the property belonging to the unitary enterprise; 

11) give consent to the disposal of immovable property, and in cases determined by the present Federal Law, other federal laws or normative legal acts, or by the charter of the unitary enterprise, to other types of transactions; 

12) give consent to completing big transactions, and in cases when there is an interest, in concluding a transaction; 

13) give consent to creating branches and opening representations of the unitary enterprise; 

14) give consent to the participation of the unitary enterprise in other juridical persons; 

15) give consent to the participation of the unitary enterprise in associations and other unions of juridical persons;

16) make a decision as to reorganizing or liquidating the unitary enterprise in the procedure established by legislation, appoint a liquidation commission and confirm the liquidation balances of the unitary enterprise; 

17) make a decision as to changing the type of the unitary enterprise;

18) make a decision as to transferring the property of the unitary enterprise to another owner of State or municipal property (the Russian Federation, subject of the Russian Federation, or a municipal formation);

19) enjoy other rights and bear other responsibilities as determined by the legislation of the Russian Federation. 

Insert, after Item 1, the Item with the following content:  

The owner of the property of a State or municipal enterprise, besides the capacities determined in Item 1 of this Article, shall form the charter fund of a State or municipal enterprise and make a decision as to increasing or decreasing the amount of the charter fund. 

	19
	The legal capacity of the owner of the property of a federal treasury enterprise regarding the creation, reorganization and liquidation of a federal treasury enterprise, confirmation of the charter and changes of the charter of that enterprise shall be effectuated by the Government of the Russian Federation. 
	It would be feasible to specify in this Item also the powers for changing the type of an enterprise and transferring the property of an enterprise to another owner of State or municipal property.
	Insert, after the words “liquidation of a federal treasury enterprise”, the words  “change of the type of a federal treasury enterprise, transfer of the property of a federal treasury enterprise to another owner of State or municipal property”.

	20
	A. 21 i. 1

The director of a unitary enterprise (director, general director) shall be the sole executive organ of the unitary enterprise. The director of a unitary enterprise shall be appointed by the owner of the property of the unitary enterprise. The director of a unitary enterprise shall be accountable to the owner of the property of the unitary enterprise. 

The director of a unitary enterprise shall act in the name of the unitary enterprise without a power of attorney, including represent its interests, complete in the established procedure transactions in the name of the unitary enterprise, confirm the structure and the staff list of the unitary enterprise, hire the personnel of that enterprise, make, change and Terminable labour contracts with the personnel, issue orders, issue powers of attorney in the procedure established by legislation.   

The director of a unitary enterprise shall organize implementation of the decisions made by the owner of the property of the unitary enterprise. 
	On the whole, the Article under consideration lacks the reference to the documents that determine the rights and duties of the director of a unitary enterprise.
	Add to the Item the following paragraph:

The rights and duties of the director of a unitary enterprise shall be determined by the present Federal Law, other legal acts and the contract concluded between him and the owner of the property of the unitary enterprise. 

	21
	A. 22

...his spouse, parents, children, brothers, sisters…
	It would be feasible to specify herein also adopted parents, adopted children and half-brothers (half-sisters). 
	In the second paragraph of Item 1 and in the second and third paragraphs of Item 2 of the Article under consideration, insert, after the words “parents, children”, the words  “adopted parents or adopted children, half-brothers and half-sisters”. 

	22
	A. 23 i. 1

A big transaction shall be a transaction or several interrelated transactions dealing with purchase, alienation or a possibility of alienation by a unitary enterprise, directly or indirectly, of property whose value amounts to more than ten percent of the charter fund of a unitary enterprise or is more than 50,000 times greater than the minimum salary as established by a federal law. 

  
	The amount of the charter fund of a State or municipal enterprise may not correspond to the real scope of its business. As for a treasury enterprise, it does not form a charter fund as established by Item 5 of Article 12 of the draft law. Therefore, in order to determine the real significance of a transaction, it would be more reasonable to compare its amount with the balance-sheet value of the assets of the enterprise in question. It would also be feasible to add to the Article under consideration an item stipulating a possibility to recognize as void the big transactions effected by a unitary enterprise without coordinating them with the owner of the property.
	The words “of the charter fund of a unitary enterprise” replace by the words  “the balance-sheet value of the net assets of a unitary enterprise as determined by the data contained in its accounting reports as of the latest date of reporting”.

Add to the Article the following Item: 

A big transaction effected with violation of the requirements envisaged by this Article may be deemed void upon a lawsuit of a unitary enterprise or of the owner of the property of a unitary enterprise.

	23
	A. 25 i. 3

The owner of the property of a unitary enterprise shall have the right to bring a lawsuit in a court against the director of the unitary enterprise pleading redemption of the losses inflicted on the unitary enterprise.
	There is no reference to Item 2 of the Article under consideration that stipulates that the director of a unitary enterprise shall be liable, in the procedure established by law, for the losses inflicted on the unitary enterprise as a result of his culpable actions (or lack of action).   
	Word this Item as follows: 

The owner of the property of a unitary enterprise shall have the right to bring a lawsuit in a court against the director of the unitary enterprise pleading redemption of the losses inflicted on the unitary enterprise, in the event envisaged in item 2 of this Article. 

	24
	A. 26 i. 1

The accounting reports of a unitary enterprise in the instances determined by the owner of the property of the unitary enterprise shall be subject to annual autiding by an independent auditor.  
	In accordance with Item 1 of Article 1 of Federal Law of 08.07.2001 No 119-FZ “On Auditor’s activity”, the auditing activity (audit) is understood as an independent entrepreneurial activity consisting in independent revision of the accounting procedures and financial (accounting) reports of organizations and individual entrepreneurs.  

In accordance with Item 1 of Article 7 of that law, mandatory auditing – the annual mandatory audits of the accounting procedures and financial (accounting) reports of an organization or an individual entrepreneur – shall be performed also in the following instances:   

- the proceeds of sale of products (or of the works performed or services rendered) of an organization or an individual entrepreneur in one year exceed by 500,000 times the minimum salary as determined by the legislation of the Russian Federation, or the total balance-sheet assets of a State or municipal enterprise as of the end of the reporting year exceed by 200,000 times the minimum salary as determined by the legislation of the Russian Federation;

-  the organization in question is a State  unitary enterprise or a municipal unitary enterprise based on the right of economic jurisdiction, in the event when the financial results of its activity correspond to those specified above.  For municipal enterprises, by the law of the Russian Federation’s subject, these financial indices may be lowered; 

-   the mandatory auditing of these organizations or individual entrepreneurs is envisaged by a federal law.  

In accordance with Item 2 of the said Article, in the event of mandatory auditing of the organizations in whose charter (or contributed) funds the share represented by State property or the property of subject of the Russian Federation constitutes no less than 25 percent, the contracts concerning the auditing services must be concluded on the basis of the results of an open contest.   The procedure of conducting such contests shall be established by the Government of the Russian Federation, if not otherwise established by a federal law.  

It seems necessary, when preparing the draft law, to give consideration to the said requirements  stipulated in the Federal Law “On Auditor’s activity”. Besides, it would be feasible to envisage the possibility of conducting a mandatory audit of a unitary enterprise by decision of the owner of its property.  

Considering the peculiarities and possible areas of activity of treasury enterprises, it seems reasonable to establish for them an unconditional requirement concerning mandatory auditing. 

Finally, in would be feasible, by way of analogy with the Federal Law “On joint-stock societies”, to establish the general requirements as to the content of an auditor’s report. 
	Eliminate this Item

Add to this Article the following items: 

1. Annual audits of the accounting procedures and financial (accounting) reports of a State or municipal enterprise shall be mandatory in the following instances: 

- if the proceeds of sale of product (or of the works performed or services rendered) by a State or municipal enterprise in one year exceed by 500,000 times the minimum salary as determined by the legislation of the Russian Federation;

- if the total balance-sheet assets of a State or municipal enterprise as of the end of the reporting year exceed by 200,000 times the minimum salary as determined by the legislation of the Russian Federation;

- in other instances as determined by the owner of the property of a State or municipal enterprise.

For municipal enterprises, by law of the Russian Federation’s subject, the financial indices determined in the second and third paragraphs of this item may be lowered.  

2. The accounting procedures and financial (accounting) reports of a treasury enterprise shall be subject to mandatory annual auditing.  

3. The mandatory annual audits of the accounting procedures and financial (accounting) reports of unitary enterprises shall be conducted by auditors selected on the basis of a contest. The procedure of holding a contest in order to select auditors for the mandatory annual audits of the accounting procedures and financial (accounting) reports of unitary enterprises shall be determined by the Government of the Russian Federation, the empowered State agencies of subjects of the Russian Federation, or by local self-government agencies. 

4. On the basis of the results of the audits of the accounting procedures and financial (accounting) reports of a unitary enterprise, the auditor shall write an audit report which shall contain:  

- a confirmation of the validity of the data contained in the accounting (financial) reports of the unitary enterprise;

- the information on the instances of violating the accounting procedure and the procedures of financial (accounting) reporting by the unitary enterprise as established by legal acts of the Russian Federation.



	25
	Ст. 28 п.1

A unitary enterprise shall be obliged to keep the following constitutive documents: the charter of a unitary enterprise, as well as the changes and amendments made to the constitutive documents of a unitary enterprise and registered in the established procedure;…
	In accordance with Item 1 of Article 9 of the draft law, the constitutive document of a unitary enterprise is its charter.  It seems expedient to include in the list of documents to be kept by an enterprise on a mandatory basis the documents pertaining to accounting procedures and  accounting reports. 
	In the second paragraph, replace the words “constitutive documents” by the word  “charter”. Add to the Item the following paragraph:  

“the bookkeeping documentation and accounting reports”.



	26
	Ст. 29 п. 3

Unitary enterprises may be reorganized in the form of merger or accession if their property belongs to one and the same owner. 
	Considering the profound differences between unitary enterprises of different types, it seems expedient to State that in the form of merger or accession, unitary enterprises of the same type may be reorganized.    
	Word this Item as follows:

In the form of merger of accession,  unitary enterprises of the same type whose property belongs to one and the same owner may be reorganized. 

	27
	Ст. 29 п. 4,5

4. The change of the type of a unitary enterprise, a well as a change of the legal status of a unitary enterprise as a result of a transfer of the right of ownership to its property to another owner of State or municipal property (the Russian Federation, subject of the Russian Federation, or a municipal formation) shall not be considered its reorganization. 

In the event of a change of the type of a unitary enterprise, as well as a transfer of the property of a unitary enterprise to another owner of State or municipal property (the Russian Federation, subject of the Russian Federation, or a municipal formation), appropriate changes shall be made to the charter of the unitary enterprise. 

The transfer of property shall be considered to have been effected from the moment of State registration of the changes of the charter of the unitary enterprise. 

5. In the event when not provided otherwise by a federal law, the property of unitary enterprises arisen as a result of division or separation, shall belong to the same owner as the property of the reorganized unitary enterprise. 

In the event of a transformation of a treasury enterprise in a State or municipal enterprise, the owner of the property of the treasury enterprise for six months shall bear subsidiary responsibility for the obligations that were passed to the State or municipal enterprise. 
	It would be advisable to arrange the provisions of Item 4 and the second paragraph of Item 5 as special articles addressing the change of the type of  a unitary enterprise and the transfer of the right of ownership to its property to another owner. 
	Eliminate Item 4 and the second paragraph in Item 5.

Add to Chapter V the articles of the following content: 

Change of the type of a unitary enterprise 

1. The change of the type of a State or municipal enterprise shall be deemed its transformation into a treasury enterprise. The change of the type of a treasury enterprise shall be deemed its transformation into a State or municipal enterprise. 

The change of the type of a unitary enterprise shall not be its reorganization.

In the event of the change of the type of a unitary enterprise, no passing of the right of ownership to its property to another owner shall occur.  

2. The change of the type of a State or municipal enterprise may be effectuated in the instances envisaged in Item 5 of Article 8 of the present Federal Law. The change of the type of a treasury enterprise may be effectuated in the instances envisaged in Item 4 of Article 8 of the present Federal Law.

3. The decision concerning the change of the type of a federal State enterprise  or a federal treasury enterprise shall be made by the Government of the Russian Federation.  

The decision concerning the change of the type of a State enterprise of subject of the Russian Federation or a treasury enterprise of subject of the Russian Federation shall be made by the State agency of subject of the Russian Federation which in accordance with the acts determining the status of that agency is empowered to make such a decision.  

The decision concerning the change of the type of a municipal enterprise or a municipal treasury enterprise shall be made by the local self-government agency which in accordance with the acts determining the status of that agency is empowered to make such a decision.  

4. In the event of the change of the type of a unitary enterprise the owner of its property shall make the decision concerning the introduction of the changes to that effect in the charter of the unitary enterprise, and if necessary concerning the appointment of its  director.

The change of the type of a unitary enterprise shall be deemed effectuated from the moment of State registration of the change of the charter of the unitary enterprise. 

5. In the event of the change of the type of a treasury enterprise the owner of the property of that enterprise shall bear subsidiary responsibility for its obligations for six months from the moment of the change of the type of the treasury enterprise. 

The transfer of the property of a unitary enterprise to another owner of State or municipal property 

1. The property of a unitary enterprise may be transferred by its owner to another owner of State or municipal property upon a joint decision made by the said owners in the procedure envisaged by the present Federal Law, other federal laws and other normative legal acts.

The change of the legal status of a unitary enterprise as a result of passing of the ownership right to its property to another owner of State or municipal property shall not be reorganization of a unitary enterprise.  

2. In the event of the transfer of the property of a unitary enterprise to another owner of State or municipal property, the owner of State or municipal property to whom the ownership right to the property of a unitary enterprise is passed shall make the decision concerning the introduction of appropriate changes in the charter of a unitary enterprise and the appointment of its director. 

3. The transfer of the property of a unitary enterprise to another owner of State or municipal property shall be deemed effectuated from the moment of State registration of the changes of the charter of the unitary enterprise.

	28
	A. 34

A unitary enterprise may be transformed by decision of the owner of its property into a State or municipal institution. The transformation of a unitary enterprise into an organization of another organizational legal form shall be effected in accordance with the legislation on privatization.  
	Federal Law of 12.21.2001 No 178-FZ “On privatization of State and municipal property” envisages the possibility of transforming a unitary enterprise only into an open joint-stock society. 

By way of analogy with Articles 30-33 of the draft law, it would be feasible to add to the Article under consideration a special item concerning the transfer of the rights and duties of the unitary enterprise being reorganized.  
	Word this article as follows:

1. A unitary enterprise may be transformed into a State or municipal institution upon the decision made by the owner of the property of the unitary enterprise. 

A unitary enterprise may be transformed into an open joint-stock society in the procedure established by the legislation on privatization. 

2. In the event of the transformation of a unitary enterprise, to the newly arisen juridical person all the rights and duties of the reorganized unitary enterprise shall be passed in accordance with the act of transfer. 

	29
	A. 35 i. 2

A unitary enterprise may be also liquidated by decision of a court on the grounds and in the procedure established by the Civil Code of the Russian Federation and other federal laws. 


	Mentioning the procedure of the liquidation of a unitary enterprise in Item 2, with regard to the content of Item 6 of the Article under consideration seems superfluous. 

In Item 23 of joint decree of Plenum of the Supreme Court of the RF No 6 and Plenum of the SAC of the RF No 8 of 07.01.1996 it is Stated that a juridical person may be liquidated by decision of a court only in the instances determined by the Civil Code of the RF. In the second paragraph of Item 3 of Article 61 of the Civil Code of the RF it is stipulated that by decision of a court concerning a liquidation of a juridical person on its founders (participants), or the agency empowered to liquidate a juridical person  by the latter’s constitutive documents, may be imposed the responsibility to effect the liquidation the juridical person.    In this connection it would be feasible to add to Item 2 of the Article under consideration a provision according to which the liquidation of a unitary enterprise by decision of a court shall be effected by the owner of its property.  

On the whole it seems expedient to include in the Article under consideration an item determining the moment of the liquidation of a unitary enterprise.
	Eliminate in this Item the words “and in the procedure” and  “and other federal laws”.     

Add to the Item the following paragraph: 

In the event of the liquidation of a unitary enterprise by decision of a court, the duties relating to the effectuation of the liquidation of the unitary enterprise shall be imposed on the owner of its property.

Add to the Article the following item:

The liquidation of a unitary enterprise shall be considered to be completed, and the unitary enterprise to have terminated existence, from the moment of making an entry thereof in the unified State register of juridical persons by the agency effectuating State registration of juridical persons.  

	30
	A. 37 I. 3

The subsidiaries created by unitary enterprises before the enactment of the present Federal Law shall be subject to reorganization in the form of accession to  the unitary enterprises that have created them within six months from the day of the enactment of the present Federal Law.
	Considering the great number of the subsidiaries that have been created so far, as well as the difficulties that may be associated with their reorganization, it seems feasible to extend the period during which their accession to the unitary enterprises that have created them must be effected to one year.
	Replace the words “within six months” by the words “within one year”.  

	31
	A. 38 I. 1

…in Item 1 of Article 300, after the words “the right of economic jurisdiction”, add the words “or the right of economic management”.    
	Item 1 of Article 300 of the Civil Code of the RF:

In the event of the transfer of the right of ownership in a State or municipal enterprise as a property complex to another owner of State or municipal property, this enterprise shall retain the right of economic jurisdiction in the property belonging to it. 

For the sake of unification of the terminology applied here, it would be advisable to replace the words “a State or municipal enterprise” by the words “a unitary enterprise”.
	Word the paragraph as follows:

… Item 1 of Article 300 shall have the following wording:

1. In the event of the transfer of the right of ownership in a unitary enterprise as a property complex to another owner of State or municipal property, this enterprise shall retain the right of economic jurisdiction or the right of operative management in the property belonging to it.


The wording of the Federal Law “On State and Municipal Unitary Enterprises” in which the suggested alterations and amendments are taken into account is given in Appendix 1.

Conclusions

The advisability of adoption of the said special law regulating the functioning of unitary enterprises is beyond doubt. Its major objective should consist in minimizing the flaws of the right of economic jurisdiction. The key issues reflected in this document are the issues concerning the creation of unitary enterprises, their legal capacity, reorganization, management, and disposal of property.

The quintessence of the new law should be a relative decrease in the degree of economic autonomy of unitary enterprises (a precise definition of the purposes of their creation, of the authorized types of activities and of the volume of their legal capacity), strengthening the management on the part of the State, strengthening the protection of the State's property rights (regulation of the conclusion of major transactions, transactions involving the interests of the directors, limitation of rights concerning the creation of subsidiary enterprises, admittance of a possibility to withdraw a part of property on behalf of the State).

At the same time, it is clear that the law adopted in the afore-said wording would not be free of certain flaws, so that a necessity of its correction could arise already in the nearest future.

3.5. Recommendations on the alteration of the existing normative base determining the functioning of the system of interaction between the State directorial bodies and State  unitary enterprises 

Below certain proposals are given regarding the improvement of the existing normative and legal base that regulates the functioning of state unitary enterprises and their interaction with the directorial bodies.

3.5.1. The refinement of the model contract with the directors of state unitary enterprises 

As stated above, the model contract with the director of a federal unitary enterprise has been sanctioned by Direction of the Ministry of State Property of Russia of 16 February 2000 No 189-r, in accordance with the Concept of the management of state property and privatization in the RF.

The Resolution of the RF Government “On the procedure for the conclusion of contracts and the certification of the directors of state unitary enterprises” does not specify the legal nature of the contract concluded with the director of an enterprise. Nevertheless, this contract can be characterized only as a labour contract. The contract with the director is different from civil law contracts in that it is aimed at guaranteeing the performance of the labour function consistent with a corresponding office and not any specific job. The director shall report out his activities to the federal executive agency when annually delivering the business plan of the development of the enterprise for the approval by this agency.

The content of the contract represents the mutual obligations of the parties. The main obligation of the director of an enterprise is to organize its work in such a way that the enterprise can cope with the targets set for it, guarantee a timely and adequate fulfillment of all the contracts and obligations. The main obligation of the federal executive body consists in guaranteeing to the director appropriate labour conditions necessary for effective work, and paying him a salary based on the authorized rate, and his share of the enterprise's profit determined after the settlements with budgets of all levels. 

In accordance with his major responsibility, the director acts without a power of attorney in the name of the enterprise; represents its interests in the territory of Russia and abroad; disposes of the property of the enterprise according to the procedure and within the limits established by the laws of the Russian Federation, concludes contracts, including those of employment, authorizes the enterprise's staff list, opens settlement accounts and other accounts with banks, applies disciplinary measures and incentives as regards the enterprise's personnel in accordance with the existing legislation. The labour function of the director of the enterprise includes issuing orders and instructions mandatory for all the personnel. 

The model contract obliges the director of an enterprise not to disclose the information containing an employment or commercial secret which has become known to him in connection with the execution of his professional duties. The concept of the "employment (commercial) secret" is specified in Article 159 of the RF Civil Code in accordance with which information shall constitute a commercial (employment) secret when the information has real or potential commercial value by virtue of its being unknown to third persons, there is no free access to it on legal grounds, and the possessor of the information takes measures to protect its confidentiality.

The inclusion in the contract of the obligation on the part of the director to preserve the confidentiality of the information constituting a commercial secret deals with the necessity to protect interests of the State in the situation of competition on the market of goods and services.

One of the most typical features of the legal regulations regarding labour relations with the director of a State enterprise are the grounds for terminating the contract concluded with him.

Apart from the grounds for termination the contract envisaged in the RF labour legislation, dismissal of the director is also possible on the grounds specified in the contract itself.

The list of such grounds is subdivided into two groups. In accordance with Resolution of the RF Government of l6 March 2000 No 234, the grounds from the first group are a mandatory component of the contract. They include:

· a failure to meet the targets for economic efficiency of the unitary enterprise set in the established procedure;

· a failure to ensure the conduct of auditing of the unitary enterprise in the established procedure;

· a failure to implement the decisions of the RF Government and federal executive authorities;

· effecting transactions with the property in the economic jurisdiction of the unitary enterprise involving a violation of legislation and the legal capacity of the unitary enterprise as specified by the charter of the unitary enterprise;

· - the arrears of wages for more than three months which appeared through the fault of the director of the unitary enterprise.

The second group consists of the grounds which can be included in the contract by mutual consent of the parties. The Direction of the Ministry of State Property of Russia of 9 June 2000 "On the Introduction of Changes and Amendments to the Model Contract with the   Director of a State Unitary Enterprise" lists the examples of such grounds. These grounds can be as follows: 

· violation, through the fault of the Director as found our in the procedure established by the legislation of the Russian Federation, of the requirements concerning occupational safety, which entailed a decision made by the director of the State labour inspectorate and a State labour inspector to the effect that the operation of the enterprise or its structural subdivision be suspended, or a court decision to the effect that the enterprise be liquidated, or the operation of its structural subdivision be terminated; 

· failure to ensure the use of the property of the enterprise, immovable including, according to the purposes compatible with the activities of the enterprise as determined by the Charter of the enterprise, as well as failure to use according to the set purposes the budgetary and extrabudgetary funds allocated to the enterprise for more than three months; 

· disclosure by the Director of the information considered to be employment or commercial secret that has become known to him as a result of his execution of his official duties.

All the grounds for the termination of the contract which are stipulated in it are to be applied not because of their fixation in the normative legal acts - Resolution of the RF Government of 16 March 2000 No 234 and Directions of the Ministry of Property of Russia of l6 February 2000 No 189-r and of 9 June 2000 No 50-r, but because they are included in the contract. Therefore, they pertain to the additional grounds for the discontinuation of labour relations.

A significant number of provisions of this document can cause no objections and would play a positive role when used in practice in the course of organization of an efficient system of management and control over the activities of State  unitary enterprises. In this respect, one should note  the inclusion in the model contract with the director of a State  unitary enterprise, of a special obligation  on the part of the director to guarantee that the targets of economic efficiency set for the enterprise be met, the obligations on the part of the director to guarantee the transfer to the federal budget of a share of profit from the activities of the enterprise, etc.

At the same time, a number of provisions of the model contract with the director of a State  unitary enterprise require some strengthening and the introduction of certain provisions which would make it possible to more effectively protect State interests and to respond in a more flexible and at the same time more robust manner to the activities of the directors of State  unitary enterprises.

Firstly, some serious elaboration is required as far as the list of obligations of the part of the director of a State unitary enterprise is concerned. Alongside the traditional obligations of the director - to achieve certain results of the enterprise's activities, adequate implementation of the contracts, the development of the material and technical base, etc - a contract with the director of a State unitary enterprise must also contain the obligations not to engage in business activities and not to combine his activities at the enterprise with other paid jobs at other organizations, not to have a private interest (apart from the remuneration specified in the contract) in the transactions concluded by the enterprise, and not to use for his personal purposes the funds of the enterprise, the profit obtained and the products manufactured.

Moreover, in order to tighten the control over the activities of the directors of state unitary enterprises, it would be expedient to include in the contract an item specifying as obligatory the necessity on the part of the director of an enterprise to inform the corresponding state bodies as to his income and property on a regular basis (e.g. once a year) during the term of the contract.

Secondly, it is necessary to change the system of the payment for the labour of the directors of state unitary enterprises. The existing system lacks any flexibility in solving the problems of the incentives for the activities of the director. When the salary is relatively small, and its amount is determined at the conclusion of the labour agreement (contract) on the basis of certain criteria (e.g., an average salary at the enterprise, the number of employees, the specifics of the work, the specific features of the enterprise, etc.), it is expedient to introduce a broad system of bonuses answering the specific features of problems being solved at the enterprise. The amount of these bonuses shall depend on the results of the activities of the director. In the approved model contract, apart from the salary, only the payment of a certain share of the enterprise's profit is taken into account, which can be correct only in certain specific cases. For example, it must be taken into consideration that the implementation of certain promising investment projects frequency results in a temporary worsening of the enterprise's indices, and this must not be a reason for reducing the bonus paid to the director.

Moreover, the salary system applied to the director of a state unitary enterprise must be related to the system of disciplinary penalties which could be imposed on him by the owner's representative. It seems expedient that the use of a certain disciplinary penalty should simultaneously result in a reduction or total canceling of all types of bonus payments until the disciplinary penalty is lifted. Only in such a case the disciplinary penalties will become an effective control lever and cease to be formal. 

Thirdly, it is expedient to expand the list of the grounds on which the contract with the director can be cancelled on the owner's initiative.

In accordance with the existing legislation, a contract with the director of an enterprise can be cancelled on the grounds envisaged by labour legislation and also on those included in the contract concluded with the director. In principle, it is possible to envisage a possibility for a dismissal of the director of a state unitary enterprise because of his failure to comply with any of his obligations listed in the labour agreement (contract).

As regards a more lenient variant, it is advisable that the list of the grounds on which a contract with the director of a state unitary enterprise can be cancelled on the owner's initiative include a number of new provisions (see Table 13).

Table 13

A comparative characteristic of the grounds for a possible termination of contract with the director of a state  unitary enterprise 

	Those present in the Model Contract
	New ones

	-failure to meet the established economic efficiency indices of the unitary enterprise’s activity;

-failure to ensure that audits are conducted in the established procedure;

 -failure on the part of the Director to meet the employment requirements as found out by the results of his certification;

-failure to implement the decisions of the Government of the RF or of federal executive agencies;  

-effecting transactions with the property in the economic jurisdiction of the enterprise, with violation of the requirements of legislation and the specific legal capacity of the enterprise as determined by the charter of the enterprise; 

- arrears of wages for more than 3 months that appeared through the Director’s fault;

-violation of the requirements concerning occupational safety; 

-failure to ensure the use of the property of the enterprise according to the purposes compatible with the activities of the enterprise, as well as failure to use according to the set purposes the budgetary and extrabudgetary funds allocated to the enterprise for more than three months; 

disclosure by the Director of the information considered to be an employment or commercial secret.
	- entrepreneurial activity of the director and/or combining his work at the enterprise with paid jods performed for other organizations, except in the instances determined by the representative of the owner of the enterprise; 

- effecting a transaction in the name of the enterprise in which the director and/or his affiliated persons have a personal interest (besides the reward as determined by the contract), without the permission of the representative of the owner of the enterprise;

  - effecting deliberately transactions that result in losses for the enterprise;

- using for his own purposes the property of the enterprise, the profit received and the product manufactured;

- failure to submit to the representative of the owner in the instances determined by the contract the information on his incomes and property. 


Apart from this, it is necessary to envisage a possibility for canceling a contract with the director of a state unitary enterprise on the owner's initiative even in the absence of any culpable actions (or lack of action) on the part of the director, simply when there is a loss of trust in him. Naturally, such a dismissal must entail a material compensation.

The Labour Code which had existed before the year 2002 did not envisage any additional compensation to be paid to the director in case of the termination of the contract due to circumstances not depending on him. This compensation is widely practiced around the globe. The special legal status of the director is duly reflected in the model contract which envisages that if the contract is cancelled on the initiative of the RF Government or an executive body due to circumstances not involving a failure on the part of the director to properly exercise his duties as stipulated by the contract and the existing legislation, a compensation should be paid to the director. The amount of the compensation and the terms of its payment are determined by the contract.

It should be noted that another important aspect of the labour agreement with the director of a state unitary enterprise is the issue concerning the types, terms and causes of material responsibility on the part of the director.  In a most general case, material responsibility for the damage inflicted on an enterprise, institution or organization in the course of the execution of his duties should be imposed on the employee, provided that the damage has been inflicted through his fault.

At the same time, the character of the execution of the official duties on the part of the director is such that on no occasions can his responsibility be equated with that of rank-and-file employees. The director determines the lines of activity of his enterprise, concludes transactions including those within the limits of a normal production and economic risk, and he is relatively and sometimes absolutely free to dispose of the substantial means entrusted to him by the owner. Thus, there exists an objective demand for such provisions of labour legislations that would establish a higher material responsibility of the director as regards certain activities resulting in a damage inflicted on the enterprise, or would be able at least to reduce the possibility of abuse on the part of the directors.

It is evident that this problem cannot be practically solved by the mere fact that certain provisions to this effect are introduced in the contract with the director of a State  unitary enterprise. In order to solve this problem in a legally correct manner, it would be necessary to actively apply the provisions of the new Labour Code and to pass some additional legal acts (in particular, the Law “On the Specific Features of Regulation of the Director's Work”) regulating the relations between the director of an enterprise and the owner. At the same time, it should be noted that many of the discussed above suggestions and elaborations regarding the model contract with the director of a State  unitary enterprise could have been reflected in Articles 23, 24 and 26 of the draft law “On State and Municipal Unitary Enterprises”.

A draft of the model contract with the director of a State  unitary enterprise with amendments and comments is given in Appendix 2.

3.5.2. Elaboration of the model charter of state unitary enterprises 

As in the case of the Model Contract, in accordance with the Concept for the management of state property and privatization in the RF, the Ministry of State Property of Russia issued Direction No 188-r of l6 February 2000 authorizing the Model Charter of a federal state unitary enterprise.

When applied in practice, a substantial number of the provisions contained in this document would play a positive role in organizing an efficient system of management and control over the activities of state unitary enterprises. At the same time, some of the provisions included in the model charter of state unitary enterprises require a certain strengthening, and a number of provisions may be additionally introduced so as to permit a more intensive protection of State interests and to guarantee safety of State property and its intended use.

1. From the standpoint of organizing an efficient system of management and control over the activities of state unitary enterprises, and limiting the excessive freedom of action granted to the directors of these enterprises, the charter of a State  unitary enterprise must contain provisions guaranteeing the safety of State property and preventing a non-purpose-oriented use of this property.

To this end, the model charter must include a number of restrictions limiting the capacity of the directors of state unitary enterprises to conduct certain activities without a preliminary coordination with the owner's representative. This means that the authority of the director of a state unitary enterprise must become subject to restrictions which are similar to those imposed on the authority of the executive body of a joint-stock society in accordance with the Law “On Joint-Stock Societies”, and to the restrictions imposed on the authority of the representative of the State in the directorial bodies of joint-stock societies and other economic organizations with State participation in accordance with Decree of the RF President of 10 June 1994 No 1200 “On certain issues dealing with ensuring state management of the economy”
.

The activities to be obligatory agreed upon with the owner's representative on a mandatory basis must include the issues regarding the disposal of immovable property, transactions with securities, the creation of juridical persons by the enterprise, attraction of credits in amounts in excess of a certain limit, conclusion of major transactions, etc.

2. Also very important are the issues concerning the procedure for the disposal of the profits obtained by a state unitary enterprise, and determination of its share to be transferred to the budget.

In accordance with Resolution of the RF Government of February 3, 2000 No 104 “On tightening control over the activity of a federal unitary enterprise and managing the shares of open joint-stock societies that are federal property”, the charter of a state unitary enterprise must regulate the amount of the share of the enterprise's profit to be transferred to the budget and the procedure for this transfer. 

The authority of the work collective should not go beyond the limits of the issues concerning the provision of social guarantees to the employees and into the sphere of authority of the owner and the director employed by him.

It is clear that the inclusion of such provisions in the charter documents of State  unitary enterprises would encounter serious resistance on the part of the directors, but there is nothing to prevent the ministries and agencies from demanding the introduction of alterations in the charters of enterprises when the latter undergo reorganization, receive licenses for new kinds of activity, apply for the right to conduct autonomous export of special equipment, etc. - that is, in the situations which require a correction of the charter.

Obviously, the inclusion of such norms in the constitutive documents of state unitary enterprises will be met by a strong opposition on the part of the “directors’ corps”, however the ministries and departments are not prevented from demanding that changes be made to the charters of enterprises in the event of their reorganization, obtaining licenses for new types of activity, obtaining the rights to an independent import of specialized equipment or the rights to an independent export of specialized equipment, i.e. in those cases when adjustments of a charter are required.  

Moreover, the introduction of alterations in the charters of State unitary enterprises can also be associated with the solution of the problem concerning the provision of all types of State support to State  unitary enterprises.

Quite a lot of the above suggestions and improvements regarding the model charter could have been reflected in Articles 11, 19 and 20 of the draft law “On State and Municipal Unitary Enterprises”.

A draft of the model charter of a federal state unitary enterprise with the corresponding amendments and comments is given in Appendix 3.

3.5.3. Reorganization of the system of control over the activities of the directors of State  unitary enterprises

In an effort to increase the efficiency of the disposal of state property and the responsibility of the directors of state unitary enterprises as well as to strengthen the control over their activities, the RF Government issued Resolution No 1116 of 4 October 1999 “On the adoption of the procedure for accountability of the directors of federal state unitary enterprises and the representatives of the Russian Federation in the managerial bodies of open joint-stock societies” which introduces mandatory accountability for the directors of state unitary enterprises to appropriate agencies of state administration, and authorizes this form of accountability.

It should be mentioned that the above document requires that the directors of enterprises quarterly deliver a report on the work of each enterprise to the Ministry of State Property of Russia and the corresponding sectoral agency of executive authority, and to file it in accordance with the authorized form
.

Apart from the general data on the enterprise, the first section of the report shall contain the information on: 

· the next higher sectoral managerial agency;

· the entry of the information concerning the enterprise's property in the Register of Federal Property;

· the amount of the charter fund;

and also contain the data on the contract with the director of this enterprise. 

The report can make it possible to obtain information on the profits and losses, credit and debtor indebtedness, indices of profitability, liquidity, financial stability and the value of the fixed assets of the enterprise. The report must also contain the information on the immovable property sold and not used during the accounting period, and if there are any signs of impending bankruptcy, the director of the enterprise must likewise deliver the information important for the owner as regards the character of these signs and the measures taken by the director to financially  rehabilitate the enterprise.

The Resolution envisages that if a unitary enterprise has subsidiaries, the report to the control agency must be supplemented with a consolidated accounting report and a Statement regarding the enterprise's participation in its subsidiaries and other economic organizations. Moreover, the director of an enterprise must submit to the same agencies quarterly reports on the organizational, financial and economic activities of the enterprise containing information, e.g., on the following issues: 

· the implementations of measures aimed at improving the quality and competitiveness of the enterprise's products;

· the achievement of the basic economic objectives set for the enterprise;

· the use of the enterprise's immovable property with the aim to obtain income, and also the use of the profit left at the disposal of the enterprise.

· the programme of the enterprise's activities for the next year. 

In order to guarantee the efficiency of the control over the activities of an enterprise, the reports submitted by its management shall be subject to analysis and generalization on the part of both the sectoral managerial agencies and the agencies in charge of the disposal of property.

Therefore, the RF Government has issued Resolution of 3 February 2000 No 104 (the new wording of 16 February 2001) which obliges the federal executive bodies in charge of the coordination and regulation of the activities conducted by the corresponding sectors (in the spheres of management) to annually analyze the efficiency of the activities of enterprises, to control the use of their property, to approve the indices of economic efficiency of their activities, to determine the amount (share) of the profit of federal state  unitary enterprises to be transferred to the budget, and to do all this in the established procedure, while mobilizing, if necessary, the services of the Ministry of Finance of Russia, the Ministry for Taxes and Levies of Russia and the Ministry of Internal Affairs of Russia (e.g., when their proposals are concerned or  within the scope of their competence).

Very helpful for the realization of analytical procedures must be the Register of economic efficiency indices of the activity introduced by Decree of the RF Government of 11 January 2000 No 23 for the purpose of creating an integral informational basis which will contain the data on the activities of enterprises and their financial and economic status, and it must be equally helpful for the implementation of the measures aimed at increasing the efficiency of   FSUEs. For the purpose of forming the Register of indices reflecting the results of the activities of enterprises, it is advisable to register the data on the reported performance of enterprises including the results of audits as “the actually achieved values of indices characterizing the economic efficiency of the enterprise's activities”, while the results of the analysis of these accounts including the report of the enterprise's director, with the objectives of the branch's development taken into consideration, shall form the basis for setting the targets concerning the indices of future economic efficiency. 

The information on the results of control and analysis of the economic efficiency of each enterprise shall be submitted to the Ministry of State Property for generalization.

Direction of the Ministry of State Property of 10 July 2000 No 183-r introduced the Methodological recommendations on the organization and conduct of the operating analysis of FSUEs and open joint-stock societies whose shares are in federal ownership. The ministries and agencies have already started to work in accordance with the document.

In order to standardize this work, the RF Government issued Decree of 10 April 2002 No 228 “On the measures to improve the efficiency of use of the State property consolidated to federal state unitary enterprises by right of economic jurisdiction” stipulating that operating analysis of subordinate SUEs shall be conducted by the commissions to be especially organized under the federal executive agencies (if necessary, several commissions under one agency)
.

The commission includes one representative with a casting vote from the federal executive body, the RF Ministry of State Property, the RF Ministry for Economic Development and Trade, the RF Ministry of Taxes and Levies and also, if necessary, from the RF Ministry of Finance. The commission is chaired by the representative of a federal executive agency, while the representative of the Ministry of State Property is to be appointed his deputy.

The most important component of the work of these commissions must be the preparation of the decisions to be taken by the federal executive agencies as regards the approval of the programmes of the activity of state unitary enterprises and the determination of the share of profits which shall be transferred by them to the federal budget.

The introduction of this form of accountability must guarantee the protection of state property, rigid control over the activities of the directors of state unitary enterprises and the transparency of the information on the financial standing of these enterprises. The practical experience of work with this new form of accountability, accumulated by both the directors of state unitary enterprises and the employees of ministries and agencies, will reveal in due course the advantages and disadvantages of the authorized forms.

One of the issues still under discussion is the extension of the above procedures to the directors of subsidiary enterprises.

The existing normative acts do not give a direct answer to this question. Nevertheless, bearing in mind the character of the functions being implemented in the process of control over the financial and economic activities of a subsidiary enterprise, it could be said that these enterprises must submit similar accounts directly to the sectoral executive agencies and the RF Ministry of State Property. At the same time, the main enterprise when considering the charter of its subsidiary has the right to oblige the latter to submit to it the corresponding information in the form and the procedure set by Decree of the RF Government of 4 October 1999 No 1116, because the main enterprise is obliged to submit consolidated accounting reports. The results of the financial and economic activities of subsidiary enterprises are to become subject to the control and analysis on the part of the sectoral managerial agency because these enterprises constitute a component of a sector or a sphere of management of the activities of which are subject to coordination and regulation on the part of appropriate federal executive agencies. For the subsidiary enterprises at the sectoral level, the indices shall be similar to those set for ordinary SUEs.  

The system of control over the activities of state (municipal) enterprises represents a broad and multi-stage process including a number of procedures.

The term “control” taken in this context should be understood as a system of inspections and checks aimed at verifying the compliance of the process of functioning of a state  unitary enterprise with the directorial decisions taken, and as the definition of the impact of directorial actions on the object under control by revealing the deviations which occurred during the implementation of these decisions.

Thus, the object of control are the processess occurring at a state enterprise. The subject of control are the organizational structures exercising control over the activities of a unitary enterprise, which are authorized to do so by the owner or by an appropriate state managerial agency.

In the course of the implementation of this control, the following control procedures take place:
· inventory - checking the presence and the condition of material objects in situ, as well as of financial resources and credit settlement relations;

· control measurements and sample observations - checking of construction and installation operations and other processes relating to the economic activity of the enterprises;

· expert examination - verification of the normative-legal and contractual justification of the designing estimates, of the technical level and the methods of organizing the industrial and economic activities; 

· economic analysis - a system of methods used for revealing the causes and effects of the phenomena and processes occurring at the enterprise.

Also the methods of analyzing documents, laboratorial chacks and the methods of grouping the flaws are used, as well as other methods of control and inspection procedures.

Industrial and technological control (the types of control in accordance with sectoral affiliation), sanitary control and other types of control not relating directly to any financial and economic aspects of the activities are not considered in the present research.

Control over the activities of a SUE is exercised through a number of specified procedures in accordance with the laws and legal normative acts concerning the activities of the enterprise. Thus, the specific features of the existing system of control over the activities of SUEs are determined by the specific features of their legal status.

The major directions of control are as follows:

- financial and fiscal accountability;

- accountability of the recipient of budgetary funds;

- accountability of the director of a SUE;

- property reporting.

It should be noted that in accordance with the existing legislation, the exercise of control over the practice of accounting, tax payment, the use of budgetary funds is regulated by the legal norms that are uniform for all the enterprises belonging to every form of ownership.

The control acquires specific features in the process of carrying out the regulated types of activities or when the enterprises receive budgetary funds.

In this respect, it is possible to speak in terms of certain specific features of control over the activities of state enterprises because the special types of activity are, as a rule, carried out by unitary enterprises, and / or government funds are allocated to unitary enterprises or to enterprises with State participation.

The principles of exercising control over the property of enterprises depend on who is the owner of this property and not on the form of property possessed by the person effectuating the rights of ownership, disposal, use, economic jurisdiction or operative management of this property.

The specific features of control over the activities of SUEs are characterized by the existence of special forms of accountability on the part of the director of a state  unitary enterprise that were discussed earlier in this study.

The financial and economic activities of SUEs are also subject to mandatory auditing. Auditing of the financial and economic activities means independent inspection of accounting and financial (accounting) reporting on the part of organizations and individual entrepreneurs for the purpose of “…expressing the opinion on the reliability of the financial (accounting) reporting performed by the audited persons and on the correspondence of the auditing procedure with RF legislation”
. 

In order to strengthen the control over the activities of the directors of state unitary enterprises and to deepen the analysis of the financial and economic activities of the most important unitary enterprises (apart from the liability to submit reports), the RF Government issued Decree of 29 January 2000 No 81 “On audits of federal state  unitary enterprises” which stipulates the obligatory nature of annual auditing. Federal state  unitary enterprises  shall be subject to this auditing if any of the following  financial indices of their activities are present: 

· the volume of profit from sale of their products (works, services) within one year is 500,000 times greater than the minimum salary as established by law;

·   the total assets as of the end of the reporting year is 200,000 times greater than the minimum salary as established by law. 

A copy of the audit report is to be submitted to the sectoral managerial agency and the RF Ministry of State Property for the control and analysis of the results of the activities carried out by the enterprise in question.

It is clear that the issuing of this document is aimed at positively influencing the process of reorganization of the system of control over the activities of the directors of State unitary enterprises on the part of state managerial bodies. At the same time, it should be noted that the Decree addresses only those state unitary enterprises which correspond to certain provisions, and the question of auditing all the other enterprises, and therefore the  organization of effective control over the activities of their directors remains open.

Meanwhile, it should be noted that such audits are to be carried out not by any auditing organization but by only one selected on the competitive basis. The enterprise has a right to independently select the auditor from a number of authorized organizations the list of which is published in a press organ.

In accordance with Decree of the RF Government of 29 January 2000 No 81, the Procedure for the conduct of a competition for selection of authorized auditing organizations was approved upon an agreement with the RF Ministry of Finance by Resolution of the RF Ministry of State Property of 2 August 2000 No 551 (registered by the RF Ministry of Justice on l4 August 2000 under No 2550).

The above Decree invest the RF Ministry of State Property and the RF Ministry of Finance with the responsibility to carry out the contest, and therefore there is every reason to assert that the authorized auditing organizations will be those who have passed through this very competition, and the acts issued by other agencies so as to determine the range of organizations to be considered as authorized to work with federal state unitary enterprises will not be used. For example, this holds true for Order of the RF Ministry of Industry of 17 March, 1997 No 75 “On the procedure for the accreditation with the Ministry of Finance of the Russian Federation of the auditing organizations for the conduct of outside audits of enterprises (organizations, institutions) in the sphere of industrial production”. Nevertheless, this conclusion does not hold true for the inspections carried out on orders from law-enforcement agencies. 

The first contests were hold by the RF Ministry of State Property in the year 2000. As regards the conduct of contests, the Model technical assignment was composed and later approved by Direction of the RF Ministry of State Property of 26 May 2000 No 9-r for the purpose of achieving compatibility between the results of auditing
. Nevertheless, the RF Ministry of Justice refused to register this document which caused the RHF Ministry of State Property to annul it by Resolution of 2 April 2002 No 802-r.

Practical experience has revealed that the contest-based procedure for the selection of auditing organizations alone cannot guarantee a high quality of their work. Thus, the control examination of the contents of the reports concerning the audits of FSUEs in the year 2000, which focused on their compliance with the regulations (standards) of auditing as approved by the Commission on Auditing under the auspices of the President of the Russian Federation, has produced the following conclusions:

- many of the selected firms have not submitted even a single report on the conduct of auditing;

- the very fact of being authorized to conduct auditing was frequently used towards personal ends, while no actual work  concerning the audit of state property was performed.

Of the 400 selected firms, only 149 (or 37.5%) auditors have submitted reports satisfactory by the form, thus demonstrating successful results of their work. The remaining 251 companies (62.5% of the total) either did not submit even a single report, or submitted them with substantial flaws, or submitted a single report which was absolutely insufficient for any conclusions to be made as regards the quality of their work.

Thus, it becomes clear that regular control over the audit of state enterprises is extremely necessary.

Therefore, the activities of unitary enterprises come within the scope of action of state control and are subject to auditing in its legally established form.

Major typical features of mandatory audits and the state control over the activities of SUEs
The only aim of auditing is to make a judgment as to what extent the reports and accounts reflect the real facts of economic activities, while the control over financial and economic activities is aimed at exposing offences and punishing the culprits.

If the auditor decides that the accounts submitted by booking offices do no correspond to the actual state of affairs at enterprises, and that no necessary corrections are introduced, he can simply abstain from signing the audit certificate.

The enterprise, in its turn, is free to find a more pliable auditor and thus to cover up the existing negative facts.

At the present time, there are no mechanisms capable of fully eliminating the potential flaws and excessive compromises in the activities of auditing companies; they have not been created either in Russia or abroad.

Moreover, if the exercise of state control is financed by the State, i.e., by the owner of the SUE, auditing is ordered and paid for by the enterprise itself, and the auditor is selected from the list of auditing companies accredited  by the owner.

In practice, in accordance with the existing legislation, the auditing companies render consulting services to their clients as regards the use of the opportunities promised by legislation for the purpose of submitting financial accounts in the best possible shape, and the use of opportunities for the optimization of taxation; they also eliminate errors in the conduct of accounting. Thus, while the methods of auditing are close to the methods of control, their objectives are different in principle.
The state control bodies are authorized to resort to administrative measures such as penal sanctions, orders to return the excessively spent budgetary funds, and other types of sanctions. Therefore, if any wrongdoings are revealed on the part of the bodies exercising state control over SUEs, the State, so to say, punishes itself.

Thus, the actual objective of compulsory audit of SUEs is to minimize the possible costs emerging in the course of the implementation of state control due to the low quality of accounting and financial management at state enterprises.

The procedures for control over the activities of unitary enterprises at a local level have certain specific features discussed in Appendix 4 (as illustrated by the example of Moscow).

3.5.4. Professional certification of the directors of state enterprises and the introduction of a contest-based system of their appointment 

In accordance with the Concept of the management of state property and privatization in the RF, the RF Government issued Decree No 234 of 16 March 2000 “On the procedure for the conclusion of contracts and certification of the directors of federal state unitary enterprises”. This document envisages the introduction of mandatory professional certification of the directors of state unitary enterprises and the introduction of a contest-based system of their appointment.

The professional certification of the directors is to be carried out in accordance with the Regulation for the conduct of the certification of the directors of federal state unitary enterprises which was authorized by the above Decree.

The professional certification of the directors of enterprises has the following goals:

a) an objective assessment of the activities carried out by the directors of enterprises, an assessment of their adequacy for the job;

b) assistance in strengthening the enterprise efficiency;

c) stimulation of professional advancement of the directors of enterprises.

The professional certification is conducted in the form of tests and interviews.

Certification tests shall be based on a general list of questions so as to guarantee the assessment of knowledge possessed by the director of an enterprise in respect to the following matters:

a) the specific character of the enterprise

b) the regulations and norms pertaining to occupational safety and ecological security;

c) the basic principles of civil, labour, tax and banking legislation:

d) the basic principles of enterprise management, financial auditing and planning;

e) the basic principles of marketing;

f) the basic principles of business assessment and the assessment of real estate.

A certification test shall contain at least 50 questions. As a result of the certification, the director of an enterprise receives one of the following estimates:

- adequate for the job;

- not adequate for the job.

A notification on the results of the certification shall be submitted to the director of an enterprise or sent to him by mail (as a registered letter) not later than 5 days since the date of certification. An excerpt from the minutes of the certifying commission is to be attached to the personal file of the director of an enterprise.

The procedure of appointment for a vacant post of the director of a federal state unitary enterprise is also authorized by Decree of the RF Government of 16 March 2000 No 234. The corresponding procedures are carried out in two stages. First, a contest among the applicant for the afore-said post is held, and then the federal executive body responsible for the coordination and regulation of the activities in the corresponding branch or sphere of management appoints the winner to the post of director and concludes a contract with him. 
The appointment to the post of the director of a federal state unitary enterprise is carried out in accordance with the Provisions for holding a contest for the appointment to the post of the director of a federal state unitary enterprise, which reflects the terms for participation and the procedure for nominating the winner of the contest.

Since the contract is preceded by a contest, much attention is given to a strict observation of the rules of holding the latter, which should guarantee that a specialist who is the most highly qualified for taking the vacant post of the director is selected. These rules are uniform as regards the appointment of directors of all federal state unitary enterprises irrespective of their sectoral affiliation. They are envisaged in the Provisions for holding a contest for the appointment to the post of director of a federal state unitary enterprise (hereinafter to be referred to as the Regulation for holding a contest) authorized by the Decree of the RF Government of 16 March 2000.

In accordance with the above Regulation, the responsibility for holding a particular contest shall be invested in the federal executive body which appoints the director of an enterprise and concludes a contract with him. The liabilities of such a body are as follows: 

· to set a contest-organizing committee and to approve its composition;

· to organize the publication of an announcement prepared by the Committee concerning the holding of the contest;

· to receive the applications and to register these applications;

· to check the correctnessof the applications and the documents attached to them;

· to submit the applications received and the documents attached to them to the contest-organizing committee;
· to approve the list of questions for the tests to be answered by the applicants.
The contest-organizing committee shall assess the professional knowledge demonstrated by the applicants for the post of the director of the enterprise and shall determine who of them is most suitable for the job.

The preparation of all the materials necessary for reaching an objective and comprehensible decision on the part of the contest-organizing committee is carried out by the federal executive body. Therefore, it does not restrict itself to merely receiving the applications with the attached documents specified in the information on the contest, but also checks the regularity of the applications submitted and of all the corresponding documents.

All the information necessary for taking part in the contest should be contained in the announcement to be published no less than 50 days in advance of the announced date of the contest. This announcement should specify: 

· the name of the enterprise, its basic characteristics and location;

· the requirements to be met by the applicant for the post of the director of the enterprise;

· the date and time (hour, minutes) of the beginning and the end of the reception of     applications and the documents attached to them;

· the address where  the reception of the applications and other documents will take place;

· the date, time and location of the contest with the time of the beginning of the work of the contest committee and the time of the announcement of the results of the contest being specified;

· the telephone numbers and address of the committee;

· the procedure for determining the winner;

· the method for notifying the contestants and the winner of the results of the contest. 

· The contest is transparent.

Participation in the contest is to be reserved for physical persons with higher education, an experience of work in the sphere of activity of the given enterprise, an experience of work at a managerial job usually for no  less than one year; these persons shall also meet the requirements placed upon the applicant for the post of director of an enterprise.

In order to take part in the contest, the applicants must in time submit to the Committee all the following documents:

a) the application, the questionnaire, a photograph;

b) the properly certified copies of the work-book and the standard documents of education;

c) suggestions on the programme of activities of the enterprise (in a sealed envelope);

c) the other documents specified in the announcement. It is quite possible that the applicants will not have an idea of the full scope of the obligations to be placed upon the director of  a federal state enterprise. Therefore, they are to be informed on the provisions of the contract before the start of the contest. They must also know the basic performance indices of the enterprise. In many instances, the condition of the enterprise requires urgent measures to be taken in order to achieve a financial and economic recovery of production so as to ensure a possibility to operativeiy restore the normal mode of work of the enterprise. It is by no means that every applicant will be able to face such a challenge. That is why a preliminary familiarization with the state of affairs at the enterprise can become a reason for some of the applicants to abstain from partaking in the contest. The persons who have not submitted the documents confirming their right to take the post of the director of a federal state unitary enterprise are not allowed to take part in the contest. 
A contest is to be announced only for the posts vacant. This rule is strictly specified in the Sectoral Provisions for holding a contest for the appointment to the post of the director of a federal state unitary enterprise. Nevertheless, there can be such instances when the post of director of a state unitary enterprise is vacant, while the contest for the appointment to this post has not been hold yet. In such cases, prior to the conclusion of the contest and to the signing of the contract, the duties of the director may be fulfilled by a specialist appointed by the federal executive body on the basis of a short-term work agreement.

All the work dealing with holding the contest and with summarizing its results is to be done by the contest committee. Its composition is strictly specified.

The Provisions for holding a contest for the appointment to the post of the director of a state unitary enterprise specifies that all the federal executive bodies directly interested in the successful activity of the enterprise in question and capable of influencing the results of this activity send their representatives to the contest committee. The committee includes one representative with the casting voice from each of the federal executive bodies which will conclude a contract with the winner of the contest. If the executive body of subject of the Russian Federation in whose territory the enterprise is situated wishes so, the Committee can incorporate one representative with the consultative voice from this body. All other persons, including the experts who participate in the work of the contest committee have consultative voices.

The actual tests of the knowledge possessed by the applicants to the post of the director of a federal state unitary enterprise are carried out in two stages.

The first stage consists of written answers to the questions formulated by the contest committee; the applicants must be familiarized with them in advance. The total number of these questions is to be no less than 50. When preparing the questions for the test, it should be kept in mind that they should ensure that the knowledge is to be tested of the following:

· the branch-related specific features of the enterprise;

· the basic principles of civil, labour, tax and banking legislation;

· the basic principles of enterprise management, financial auditing and planning;

· the marketing basics;

· the basic principles of business assessment and the assessment of real estate.

As regards the second stage which consists in considering the proposals on the programme for the improvement of the activities of the enterprise submitted to the contest committee by the applicants, it is open for the participation of only those contestants who have not exceeded the maximum permissible number of incorrect answers at the first stage. In accordance with the Provisions for holding a contest, this limit is no more than 25% of the total number of answers. But their specific number is to be determined by the contest committee.

The second stage is devoted to the discussion of the proposals on the activities of the enterprise. The committee members open the sealed envelopes and determine what programme of the improvement of the enterprise's activities is the best among those proposed by the contesters.

The winner will be the applicant who has successfully passed the tests and has offered what the committee considers to be the best programme of the enterprise's activities. Within a month after the announcement of the winner a contract is concluded with him.

As indicated above, the major role in holding certifications and contests for the appointment to the vacant posts of directors of state unitary enterprises is played by the interdepartmental commissions that include representatives of appropriate sectoral ministries and agencies, the Ministry of State Property, the Ministry of Finance, the Ministry of Labour and Social Development, the Ministry of Taxes and Levies, and the executive body of the subject of the RF in whose territory the state unitary enterprise is situated. The decisions on the adequacy for the job or on the appointment for the vacant post of the director of a state unitary enterprise is taken by a simple majority of votes cast by those present at the sessions of the corresponding commissions.

Practice indicates that the efficiency and effectiveness of the work of such interdepartmental structures is far from satisfactory. The reasons are evident - a discrepancy between the interests of the representatives of various ministries and agencies and those of the federal center and the regions, negligence on the part of numerous officials and the members of such commissions, the length of the procedures for coordinating the decisions, etc.

In order to increase the efficiency and effectiveness of state managerial bodies in the  directors of state unitary enterprises, a certain elaboration of the RF Government's Decree No 234 of 16 March 2000 “On the procedure for the conclusion of contracts and the certification of the directors of federal state unitary enterprises” is quite necessary.

Firstly, it is likely to be expedient to organize the work of the interdepartmental commissions being set up in such a way that the decisions on an adequacy for the job and on the appointment to a vacant post of the director of a state unitary enterprise will be unilaterally taken by the representative of the state body supervising the activities of the corresponding enterprise, provided, naturally, that the corresponding measures introducing personal responsibility for the decisions taken are put into effect
, while the representatives of the other executive bodies as well as the experts shall have consultative voices only.

Secondly, in order to increase the effectiveness of the work of interdepartmental commissions, it might be advisable to permit the sessions of the commission to be held by correspondence, when each of the members of the commission and each of the invited experts submits his or her opinion to the representative of the state body supervising the activities of the corresponding state unitary enterprise, which is to be done within the prescribed time limit.

Thirdly, in order to ensure objectivity and lack of bias as far as the results of certifications and contests are concerned, it is advisable to organize them on the basis of anonymity so that the experts assessing the results of the tests and contest procedures could not identify the participants in the contests for the appointment to the vacant posts of the directors of state unitary enterprises.

Fourthly, in the case of the certifications, consideration shall be given not only to the results of testing but also to the performance of the enterprise headed by the person undergoing certification. Therefore, in order to come to a conclusion, the experts and the members of a certifying commission must receive not only the results of the tests but also some other data - the values and the dynamics of the major performance indices of the enterprise, the data on the investment projects under implementation, the credit history, etc.
3.5.5. The use of the programmes of the development of enterprises as a mechanism for their management by state bodies 

In the Concept of the management of state property and privatization in the RF (September 1999), the programmes (or plans, business plans) of the activity of state unitary enterprises are considered as the basis for the interaction between the State and the directors of these enterprises.

in principle, such an approach is correct. However, it was only 2.5 years later that it was finally materialized in Decree of the RF Government No 228 of 10 April 2002. It should be reminded that this document invests the federal executive bodies with a responsibility to annually authorize the programmes of activity of the federal state enterprises subordinate to them, and to do so in accordance with the prescribed special form. The Regulations for the development and authorization of the programmes of activity and for the determination of the share of profits of a FSUE to be transferred to the federal budget have also been approved.

Since the programmes of the activity of state unitary enterprises can become one of the most efficient mechanisms for managing these enterprises and for controlling the activities of their directors, practical realization of this approach must be further developed.

In this respect, a number of suggestions can be made.

1. It is advisable to include a provision on the responsibility of the director of a state unitary enterprise to draw up the programme of the activity of the enterprise, to get it approved by the corresponding state managerial body, and to strictly abide by it in his activities, in the Model Charter of a state unitary enterprise and in the labour agreement (contract) with the director of a state unitary enterprise.

2.  The programme of the activity of an enterprise must include both a short-term (for one year) plan and a long-term strategic plan of the enterprise's development. Such an approach envisages a more rigid control over the implementation of the development programme and makes it possible to more flexibly and timely respond to any changes in the situation.

3.  A failure on the part of the director of an enterprise to implement the short-term (for one year) plan of the enterprise's activity can serve as the grounds for bringing the director to disciplinary responsibility and even for dismissing him without the right to recourse to the court (these provisions must be included in the labour agreement (contract) with the director of a state unitary enterprise).

4. The output parameters characterizing the implementation of the short-term (for one year) plan must be the specific facts whose presence or absence can be easily verified            by documents and other means. In this respect, it is expedient to develop a model methodology for controlling the implementation of the programmes of the activity of state unitary enterprises, and to have this programme approved at the government level.

5. The results of the implementation of the short-term (for one year) plan and the long-term strategic plan of the development of an enterprise must become one of the basic criteria determining the amount of fringe benefits to be received by the director of the enterprise. In this respect, it should be taken into consideration that the implementation of even very promising investment projects frequently results in a temporary worsening of the performance indices of the enterprise in question, which must not be the ground for any disciplinary measures to be taken against the director or for reducing the bonus to be paid to him. In this regard, it is suggested to revise the Provisions “On the terms of payment for labour of the directors of state enterprises as reflected in the labour agreements (contracts) concluded with them” authorized by Decree of the RF Government No 210 of 21 March 1994.

6. The distinctive features characterizing the implementation of the programme of activity of an enterprise at some stage, can require the replacement of its director with a person who has a qualification and qualities more appropriate in the given circumstances. Such a situation must be foreseen in advance, and the work with the CEOs of the enterprise must be organized accordingly (the conclusion of contracts for a certain term, an offer of another job, material compensation, etc.).
Conclusions

The fact that the adoption of the Law “On State and Municipal Unitary Enterprises” has been delayed for so long, did not prevent the State from strengthening its managerial influence on unitary enterprises by upgrading the existing normative base which came into being in 1999-2001, that is by refining the Model Charter of a FSUE and the Contract with its director as well as by improving the work of certification commissions - all for the general purpose of enhancing the safety of state property.

The major way to achieve all this is to augment the said documents by a number of provisions making it less possible for the directors of enterprises to carry out certain activities without getting: them preliminarily approved by the owner's representative; to extend the system of incentives so that the directors will become more inclined to abide by the contracts - by setting a range of grounds for canceling the latter and for resorting to sanctions, by activating the stimuli dealing with remuneration of labour, etc.

The progress in strengthening the managerial influence of the State will have the following indicators: the transfer of profits to the budget in compliance with the set targets, and the adoption and implementation of a programme of unitary enterprises' development agreed upon by the state managerial bodies and set for a relatively long term.

3.6. Conclusion

Legal regulation of the State property rights in the Russian economy in transition is still far from perfect. The reasons are as follows: the amorphous character of property rights, the diversity of opinions on the role to be played by the state sector in the process of economic development, and the insufficiently clear partition of power between different levels of authority. All this holds true of state unitary enterprises,

It is advisable to consider the reforming of these enterprises in the context of the prospects of development faced by the state sector as a whole. The major lines of the state sector's future evolution will lead to a gradual reduction in the variety of tasks placed on its enterprises, to their integration, to their stabilization on the basis of a revision of all the principles implied by the management of state property, and to strengthening competition by removing some of the obstacles on the road to deregulation and to organization of production by the private sector.

The specific features of both the activity of state unitary enterprises and their assets necessitate the use of the whole range of methods of transformation, if any significant results are to be expected.

When the focus is on the accelerated corporatization of unitary enterprises, a serious problem will be posed by the growth of the burden carried by the state managerial bodies that will have to work within the norms of corporative law. Another problem will consist in the necessity to master the new instruments of privatization which have emerged due to the enforcement of the new law on privatization. The integration of FSUSs into holding structures will require an individual approach,

The inevitable conclusion is that a large number of entities with the right of economic jurisdiction will retain the organizational and legal form of a unitary enterprise for a rather long time, and therefore it is necessary to modify the status of SUEs by adopting an appropriate law (enacted in late 2002) and to substantially renovate all the other aspects of the normative and legal base.

The advisability of adopting a special law regulating the functioning of unitary enterprises is absolutely clear. Its main priorities must be as follows: to minimize the flaws existing in the right of economic jurisdiction by restricting the economic autonomy enjoyed by unitary enterprises (strict definition of the company's objects and the types of activity permitted to it, as well as the volume of its legal capacity), to strengthen the regulations regarding the management of them by the State, to increase the protection of their property rights (regulation of the implementation of major transactions and transactions involving the interests of the director, limitation of the right to create subsidiary enterprises, a creation of the possibility to expropriate some part of the enterprise's property on behalf of the State).

At the same time, it should be emphasized that even before the adoption of the afore-mentioned law, the State had the right to increase its managerial influence on unitary enterprises by improving the existing normative base which emerged in 1999-2002, that is by refining the Model Charter of a FSUE and the Model Contract with its director, by improving the work of certifying commissions with the general aim of improving the safety of state property, by intensifying the process of transferring a part of SUEs' profits  to the budget, by making SUEs subscribe to long-term programmes of development, and by gradually extending the emerging practice to unitary enterprises in regional and municipal ownership.

4. The problems of managing unitary enterprises in Russia’s regions (as exemplified by Krasnodar Krai)  

One should remember that the basic norms concerning unitary enterprises as determined in Part 1 of the CC of the RF enacted as of 1 January 1995 were to be applied to economic subjects of this organizational and legal form that are in federal ownership or in the ownership of subjects of the RF’s or municipal formations. 

Somewhat later, Federal Law “On general principles of organizing local self-government in the Russian Federation” of 28 August 1995, No 154-FZ was enacted, wherein the issues dealing with the creation of municipal unitary enterprises, their management and the management of municipal property were placed within the exclusive authority of local self-government. It was stipulated therein that local self-government agencies establish the procedure for managing and disposing of municipal property, including the creation of municipal enterprises (Article 15). They also define the goals of, the conditions for and the procedure governing the operation of enterprises, institutions and organizations which are in municipal ownership, regulate the prices and tariffs on their products (services), confirm their charters, hire and dismiss the directors of those enterprises, institutions and organizations, as well as hear reports on their activity (Article 31). 

As for the legislative innovations that appeared after adopting the Concept of the management of state property and privatization in the RF in 1999, these have dealt mostly with federal state  unitary enterprises.

In this connection, of great interest is the practice of managing regional and municipal unitary enterprises being developed in different subjects of the RF. 

Krasnodar Krai is one of those regions where a certain experience of managing unitary enterprises on a local level has been accumulated. Below we present an overview and analysis of the practice, as developed in Krasnodar Krai, of managing unitary enterprises in the ownership of this subject of the RF, as well as that of managing municipal unitary enterprises of Krai’s capital and of the largest Russian resort area – the city of Sochi.  

4.1. State  unitary enterprises of Krasnodar Krai

According to the data as of 1 May, 2002, in Krasnodar Krai there were 205 State  unitary enterprises which is comparable to the number of Krai institutions (217).  

As on the federal level, the main instruments for the Krai executive bodies to exert administrative influence on unitary enterprises are the Charter of a SUE of Krasnodar Krai (Appendix 5), to be confirmed by its founder – the Administration for interaction with structures of financial market under the Krai Administration as a body of executive authority and to be agreed upon with the Krai body for managing State property – the Department for property relations (which is also the  founder of enterprises), and a Labour Contract with its director (Appendix 6), to be signed by the Administration for interaction with structures of financial market under Krasnodar Krai Administration, as represented by its director, to be agreed upon with the Department for property relations.

The Charter of a SUE of Krasnodar Krai basically duplicates the provisions in the Model Charter of a FUE approved by decree of the Ministry of State Property of the RF of 16 February 2000, No 188-r.

As in the new version of the Model Charter of a FSUE (confirmed by decree of the Ministry of State Property of the RF of 6 March, 2001, No 548-r), a Krai state enterprise has the right to purchase and alienate participatory shares (or contributions, shares) in the charter (or contributed) capital of economic societies, partnerships or other organizational-legal forms operating on the financial services market, including banks and non-banking credit institutions, as agreed upon with the krai agency responsible for managing state property, as well as with the executive body supervising the said Enterprise.

The Charter of a SUE of Krasnodar Krai (i. 3.12) determines the exact size of a charter fund: no less than 15% of the charter fund is formed by annual allocation of 5% of net profit left at the enterprise’s disposal. At the same time, in contrast to the Model Charter of a FSUE, no other funds that can be formed by the enterprise are directly mentioned. 

However, as in the Model Charter of a FSUE, the Charter of a SUE of Krasnodar Krai contains only an indirect referral to the duty to transfer a share of profit to the krai budget (i. 3.10 in the section “The property of the Enterprise”); in Section 4 (“The rights and duties of the Enterprise”) there is no direct stipulation to this effect. The share of profit to be transferred by a unitary enterprise to the krai budget is not determined by the Charter of a SUE of Krasnodar Krai. Later it was determined as 25%.  

The duty of a unitary enterprise of Krasnodar Krai to do auditing every year is mentioned with reference to the RF legislation. In this connection it should be remembered that in case of a FSUE the effect of this norm depends on the magnitude of the financial and economic indices achieved by the latter
. Therefore it would be logical to assume that this norm in the Charter of a SUE of Krasnodar Krai may become void because regional enterprises will simply not be able to satisfy the criteria selected for a FSUE.

A certain innovation, as compared to the content of the Model Charter of a FSUE, has become a more exact description of civil defense and mobilization measures. Under i.4.6, there is a detailed list of the director’s responsibilities to organize military records, fulfill a State order, carry out civil defense and mobilization measures.

The Labour Contract with the director of a SUE of Krasnodar Krai generally reproduces the provisions of a Model Contract with the director of a FSUE confirmed by decree of the MSP of the RF of 16 February No 189-r (in the wording of decree of the Ministry of State Property of June 9, 2000 No 50-r).

As supplementary conditions regulating the activity of the director of a SUE of Krasnodar Krai, only the following two can be mentioned: its accountability to the Executive Agency (i. 2.1) and the duty to ensure timely and in full payment by an enterprise of all, determined by the RF legislation, taxes, fees and other mandatory payments to the RF budget and other budgets of Krasnodar Krai and municipal formations, as well as to extrabudgetary funds (including timely and in appropriate amount transfers to the krai budget of a share of profit from exploiting the property of an enterprise) (i. 3.1.8.).  

In this document, more exact terms for the rewards and social guarantees to the director are determined (i. 4.5.-4.7. and 4.9):

– annual 28-calendar-day leave;

– pecuniaryl aid on going on an annual leave in the amount of two regular salaries;  

– lumpsum compensation to the family in the amount of 12 regular salaries; 

–a compensation for pre-term termination of the labour contract in the event of absence of culpable actions (or lack of action) in the amount of 3 regular salaries. 

Besides, in the labour contract there is only a mention (without any determined amount) of a compensation in case of disability (i. 4.8). No compensation for moving to another location is envisaged.  

A considerable limitation of the document is that the share of the enterprise’s net profit retained all settlements with the budget, to be allocated as part of the director’s salary (i. 4.1) as mentioned without determining its size, or any criteria whatsoever for applying this norm.  

The list of sanctions against the director of a SUE of Krasnodar Krai, in contrast to the Model contract with the director of a FSUE, does not contain a severe reprimand (i. 5.2). Far more important is that, like those applicable to directors of a FSUE, there are no material sanctions.  

As for the list of reasons for the termination of a labour contract, there is also little difference from those listed in the Model Contract with the director of a FSUE (i. 6.2. и 6.4.).

The great majority of the reasons for discontinuing labour relations with directors of enterprises are similar for the directors of FSUEs and for the directors of SUEs of Krasnodar Krai:

– failure to meet the economic efficiency targets set for the unitary enterprise according to an established procedure; 

– failure to carry out audits of a unitary enterprise according to an established procedure; 

– failure to comply with the decisions of the RF Government, Head of Administration of Krasnodar Krai, or krai executive authorities; 

– carrying out transactions with the property belonging to a unitary enterprise by right of economic jurisdiction with violations of the requirements set by legistalion and the special legal capacity of the enterprise determined by its charter;

– wage arrears at the unitary enterprise due more than 3 months accumulated through the director’s fault;

- violation, through the fault of the Director as found out in the procedure established by the legislation of the Russian Federation, of the requirements concerning occupational safety, which entailed a decision made by the director of the State labour inspectorate and a State labour inspector to the effect that the operation of the enterprise or its structural subdivision be suspended, or a court decision to the effect that the enterprise be liquidated, or the operation of its structural subdivision be Terminabled; 

- failure to ensure the use of the property of the enterprise, immovable including, according to the purposes corresponding to the activities of the enterprise as determined by the Charter of the enterprise, as well as failure to use according to the established purposes the budgetary and extrabudgetary funds allocated to the enterprise for more than three months; 

Among other additional reasons for annulment of a labour contract in accordance with i. 3 of Article 278 of the Labour Code of the RF (i. 6.4.), the instance of inflicting losses on the enterprise is mentioned (without any detailed elaboration of this notion). The text of the Model Contract with the director of a FSUE contains no provision to this effect.

At the same time, in the Labour Contract with the director of a SUE of Krasnodar Krai there are no reasons for terminating the labour relations such as “failure, on the part of the Director of a unitary enterprise, to meet the employment requirements, as found out by the results of his certification”, “disclosure by the Director of the information considered to be employment or commercial secret that has become known to him as a result of his execution of his official duties”. 

The Labour Contract with the director of a SUE in Krasnodar Krai is concluded for the period of 5 years.

4.2. Municipal unitary enterprises of the city of Krasnodar 

4.2.1. Composition, departmental subordination and sectoral make-up 

In the Krai capital, Krasnodar, as well as in other municipal formations within the region, the local authorities own certain property, part of which are municipal unitary enterprises (MUE). In 2001-2002 there were 117 MUE in the city, subordinated to 16 Administrations, Committees or Departments within the City Administration (see Table 14).

Table 14

Municipal unitary enterprises of the city of Krasnodar and their departmental subordination

	Departments within Krasnodar City Administration
	Number of subordinated MUEs

	Department for municipal services
	51

	Administration for organizing purchase and sale of agricultural goods
	17

	Department for the commodities market and services
	13

	Administration for culture
	  9

	Department for construction, architecture and urban lands
	  7

	Administration for agriculture
	  5

	Administration for public health care
	  3

	Administration for public relations
	  3

	Administration for industry, transport and business in the sphere of industry
	  2

	Administration for municipal orders and tenders
	  1

	Department for Administrative Affairs
	  1

	Administration for municipal property
	  1

	Administration for employment
	  1

	Committee for physical culture and sports
	  1 

	Committee for housing inventory and distribution
	  1

	Committee for issues dealing with the young
	  1

	Total
	                          117


As follows from these data, the majority of MUEs (almost 70%) are subordinated to three subdivisions within the City Administration: the Department for municipal services (43.5%), the Administration for organizing purchase and sale of agricultural goods (14.5%), or the Administration for the commodities market and services (11.1%). Each of the other 13 departments within the City Administration supervises less than 10% of MUEs, and 7 of these are responsible only for one enterprise each.  

The sectoral make-up of the MUEs in question exactly corresponds to the names of the departments within the City Administration. 

In this connection it is necessary to note that the Department for municipal services supervises MUEs that produce not only municipal services but also housing-and-communal or burial services. The enterprises subordinated to the Administration for organizing purchase and sale of agricultural goods include 3 bread-baking plants; those subordinated to the Administration for agriculture – 2 State farms, one poultry factory, one repair-and-maintenance enterprise and one machinery-and-tractor station; those subordinated to the Administration for culture include city parks; those subordinated to the Administration for construction, architecture and urban lands – raion construction directorates, “Gorkadastrproekt” and the bureau for price-setting in construction; those subordinated to the Administration for public relations – a weekly publication, the House for Journalists, the city information center; those subordinated to the Administration for industry, transport and business in the sphere of industry – one brick-making plant and one municipal marketing centre.

The specialization of the MUEs subordinated to the Department for Administrative Affairs, the  Administration for employment and the Committees for physical culture and sports, for housing inventory and distribution, and for the issues dealing with the young is not quite clear.

4.2.2. Basic normative and legal acts and basic regulating procedures (creation of MUEs, relations with the city budget, activity planning, reporting)  

The basic document regulating the activity of municipal unitary enterprises in Krasnodar city is the Provision on the procedures of the ownership, use and disposal of the city of Krasnodar’s municipal property. It was developed in accordance with federal and regional legislative acts and enacted by Decision of Krasnodar City Duma as of 28 June 2001, No 12.  

Enterprises are created according to the procedure envisaged by Articles 113 and 114 of the Civil Code of the RF with the purpose of satisfying the needs of the city’s population in various kinds of goods and services, improving the citizens’ welfare, and generating additional revenues for the city budget. 

The City Administration of Krasnodar, by agreement with the City Duma in the procedure established by the City Charter, makes decisions concerning the issues of creating municipal unitary enterprises. 

MUEs are created on an application of the department within the City Administration responsible for the sector in question; the application form consists of a feasibility study concerning the enterprise to be created and explanatory comments approved by the Financial-Treasury Administration of the City Administration. 

In its name, the Administration for municipal property of Krasnodar acts as the founder of the MUE. 

The charters of municipal unitary enterprises (MUE) are agreed upon with an appropriate sectoral subdivision within the Krasnodar City Administration and are confirmed by the Administration for municipal property. 

On an application by a sectoral subdivision, the Administration for municipal property introduces amendments to the MUEs’ charters or confirms their revised versions. The decisions on reorganization and liquidation of enterprises are made by the Krasnodar City Administration on applications submitted by the City Administration’s sectoral subdivisions in the established procedure. 

The control over an enterprise’s activity, as far as its compliance with the charter’s requirements and economic operation is concerned, is carried out by an appropriate sectoral department within the City Administration. 

The Krasnodar City Administration has the right to receive a share of a municipal unitary enterprises' net profit after taxes and other mandatory payments, in an amount determined by the Krasnodar City Duma (presently – 25%) (see Table 15).

Table 15

Data on transfers of net profits to founders by MUEs of Krasnodar in 1999-2002 (thousand roubles, deduction rate norm = 25%)

	1999
	2000
	2001
	2002

(planned) 
	2002 

(actual,

(as of 15 Nov. 2002)

	279.3
	586.9
	2341.5
	2042.0
	2341.5


As of 15 November, 2002, the Krasnodar MUEs exceeded their planned targets for transferring a share of their profit to the city budget by 14.6%. However, for the sake of correctness, it would be appropriate to take into account the extent to which the dynamics of the prices on their products (works, services) corresponded to that initially planned.

In order to improve the efficiency of the operation of municipal enterprises, as well the control over their activity, on the basis of Krasnodar Krai Law of 10 July 2001 “On forecasting, indicative planning and programmes of socio-economic development of Krasnodar Krai”, the Krasnodar City Administration by decree of 9 October 2001 confirmed a comprehensive plan for developing the municipal enterprises of Krasnodar in the year 2002. 

The departments within the City Administration, upon an agreement with the Administration for municipal property, informed their subordinated municipal enterprises of the planned financial and economic targets for the year 2002.

The Administration for municipal property under the City Administration, within 40 days after the end of a reporting period is over, submits to the Administration for socio-economic planning under the Krasnodar City Administration quarterly reports of municipal enterprises on their fulfillment of the summary plan for the reporting period. 

The Administration for socio-economic planning under the Krasnodar City Administration has been granted the right to adjust the plans of municipal enterprises within the limits of the total proceeds of sale of products, works, services, as well as profits, provided there are appropriate economic grounds for that.

The Administration for analytical support of municipal activity has also been allowed, in case when there are sufficient grounds, to introduce adjustments to the confirmed annual plans of municipal enterprises.  There must be an application to this effect made by the Department for municipal resources, which, in collaboration with the sectoral services of the Mayor's Office responsible for the activity of municipal enterprises, has implemented at each of these enterprises a system for planning their operation by indicative indices (see Table 16).  

The draft current annual plans of municipal enterprises' economic activity, subdivided by quarters, after being developed by the department for municipal resources, are submitted to the Administration for analytical support of municipal activity which then prepares an economic study to justify their intensity and within 10 days submits it for approval.

Table 16

Indices of prospective development of a municipal enterprise during one year 

	Indices    
	Actual of 
1999 

	Plan for  
2000 

	including by quarters
	Growth rate of 
2000 to that of 
    1999 
(in %)

	
	
	
	Q 1 
	Q 2 
	Q 3 
	Q 4 
	

	Proceeds of sale of goods, products, works, services    
(thousand roubles)     
	
	
	
	
	
	
	

	Balance-sheet profit (thousand roubles) 
	
	
	
	
	
	
	

	Current liquidity coefficient<*>           
	
	
	
	
	
	
	

	Coefficient of availability of internal funds  <**>  
	
	
	
	
	
	
	

	Internal growth rate<***>      
	
	
	
	
	
	
	


<***> internal growth rate (IGR) is calculated by formula: 

        IGR = РСС х (1 - DN), where 

DN–distribution norm; 

РСС (profitability of internal funds) = (1 - PTR) х EP + FLEЭФР.

The following values are used to calculate this index:

PTR – the profits tax rate - (shown as fraction of one);

EP – economic profitability of assets,  %; 

FLE (financial level effect) = (1- PTR) х (EP - ACIR) х (loan funds to be divided by enterprise’s internal funds);

ACIR–average calculated interest rate.

The responsibility to control the fulfillment of plans by municipal enterprises is placed with Heads of Administration of Krasnodar's administrative districts (or Okrugs), as well as with Heads of Administrations and Departments within the City Administration. 

4.2.3. The rights and duties of MUEs, regulation of the activity of their directors (the procedure of hiring and dismissing, range of responsibility, basic control procedures)

As on the krai level, the instruments applied for regulating municipal enterprises are the Charter of a municipal unitary enterprise (MUE) (Appendix 7) confirmed by its Founder – the Administration for municipal property under the Krasnodar City Administration – and agreed upon with an appropriate sectoral department (administration), and the Terminable Labour Contract with its director (Appendix 8) signed by the Krasnodar City Administration in the person of Head of Administration, N.V. Priz (or as the latter's proxy – by Head of the city's Administration for municipal property), after achieving an agreement thereupon with a sectoral department (administration) within the Krasnodar City Administration. 

The Charter of a MUE of Krasnodar largely duplicates the provisions of the CC of the RF and the Model Charter of a FSUE confirmed by decree of the MSP of the RF of 16 February, 2000, No 188-r (as a new version of Decree of the Ministry of State Property of the RF of 6 March, 2001 No 548-r) and the Charter of a SUE of Krasnodar Krai. 

This document contains several articles where quite obvious facts are stipulated. For example, i.3.4. determines an enterprise's right to keep correspondence, or make use of international telephone, telegraph, teletype, telefax or other means of communication, connect to computer databases, create its own databases and archives, use photocopiers, computers and other office appliances, as well as publishing equipment.

At the same time the Charter of a MUE of Krasnodar has a number of important distinctive features. 

Thus, i. 3.1. stipulates that the founder’s consent is necessary in order to create subsidiaries
, branches and affiliations, to make investments in joint ventures or to join joint-stock societies. It should be remembered that the Model Charter of a FSUE (as well as the Charter of a SUE of Krasnodar Krai) extends this norm only to transfers of immovable property in economic jurisdiction when creating subsidiaries, or acquisition or alienation of participatory shares (or shares) in the charter (or contributed) capitals of economic societies, partnerships and organizations of other organizational-legal forms operating on the financial services market, including banks and non-banking credit institutions. 

I. 3.9. requires that MUEs when raising prices (tariffs) on their products (works, services) coordinate them with the Financial-Treasury Administration and the Administration for prices under the Krasnodar City Administration. In the Model Charter of a FSUE, as well as in the Charter of a SUE of Krasnodar Krai, as far as this issue is concerned, there are only general references to the RF normative and legal acts. Nor there are any stipulations as to the duty to declare bankruptcy in a timely fashion in case of inability to fulfill obligations to creditors.  

Under the same item, the amount of the share of profit to be transferred to the city budget is exactly determined (25%). 

As in the Charter of a SUE of Krasnodar Krai, in the Charter of a MUE of the city of Krasnodar (i. 6.5.) the exact amount of an enterprise’s reserve fund is determined as 15% of the charter fund, while no other funds that an enterprise is allowed to create are mentioned (in i. 6.7, only the ways for their implementation are outlined).

By way of analogy with the Charter of a SUE in Krasnodar Krai, in the Charter of a MUE of the city of Krasnodar the civil defense and mobilization measures to be carried out at an enterprise are specified  in detail (i. 4.4.).

Being different in principle from the Model Charter of a FSUE and the Charter of a SUE of Krasnodar Krai, the Charter of a MUE of the city of Krasnodar contains special sections, as follows: Section 5 – “Accounting, Planning, Reporting”; Section 7 – “Foreign Economic Activity”; Section 9 – “Archiving. Safety of Documents”.  

The most important one among these is Section 5 which contains a direct stipulation (i.  5.1.) to the effect that an Enterprise operates on the basis of its own independently developed plans. Prospective plans are to be approved by an appropriate sectoral department within the Krasnodar City Administration upon an agreement with the Founder. Annual and current plans are approved by an enterprise’s director through coordination with an appropriate sectoral department within the Krasnodar City Administration. The plans are based on contracts with suppliers and consumers.  

In contradiction to all said above, as well as to the requirement that prices are to be coordinated, there is also a stipulation that an Enterprise is free to select a subject for its contracts, the responsibilities or any other terms for economic relationships that comply with the RF legislation.  

According to i.5.3, the control over the production and financial activity of an Enterprise is effected by an appropriate sectoral department within the Krasnodar City Administration, the Founder, and the director of the Enterprise appointed in the established procedure. The Enterprise reports to its supervising sectoral department within the Krasnodar City Administration and to the Founder on a quarterly basis, within 35 days after the end of every quarter.

The Model Charter of a FSUE and the Charter of a SUE of Krasnodar Krai contain no such direct stipulations, however one must take into consideration the available requirements for reports to be submitted by FSUEs, confirmed by Decree of the Government of the RF of 4 October, 1999, No 1116, and the procedure for approving the programmes of their activity confirmed by Decree of the Government of the RF of 10 April, 1999, No 228.

In Section 7 addressing the foreign economic activity of a MUE, i. 7.3 is the most important one wherein the object of an Enterprise’s export operations is limited to its activities listed under i. 2 of the Charter. 

The policy as regards the personnel employed at municipal enterprises is determined by the Charter of Krasnodar City (approved by Decision of the City Duma of 6 July, 1996 No 37, P.9 (in the version of 11 July, 2002) and the Provision on the procedures of the ownership, use and disposal of the city of Krasnodar’s municipal property (approved by Decision of the City Duma of  28 July, 2001 No 12, P. 1).

According to Article 47 of the Charter (in the version of Decision of the City Duma of Krasnodar of 4 January 2001, No 3, P.1), Head of the City Administration of Krasnodar directly or through the bodies of the City Administration appoints and dismisses directors of municipal enterprises and institutions (as well as First Deputy Director of the City Administration and the directors of departments within the City Administration), notifying the City Duma of all changes as regards personnel. 

Decrees of Head of the City Administration serve as a basis for signing Terminable Labour Contracts with directors of enterprises who, after being notified of the terms of this document, sign it, with subsequent notification of the City Duma as to the changes in personnel. 

The Model Terminable Labour Contract was confirmed by Decree of Head of the City Administration of Krasnodar of 17 June 2002, No 888.

The mandatory provisions of a contract with the director of an enterprise are as follows:

· the rights and responsibilities of the director associated with managing an enterprise, including hiring and dismissing personnel, delegating authority and disposing of the property of a MUE; 

· the procedure of reporting by the director of an enterprise; 

· the size of the compensation to be paid to the director of a MUE in case of an early cancellation of the contract on the initiative of the Krasnodar City Administration (in those case when the contract was cancelled for reasons other than the director’s culpable actions); 

· the duty to ensure that current legislation, the Charter of the Enterprise, and the normative decisions of the local authorities made within their sphere of competence are abided by. 

In contrast to the Model Contract with a director of a FSUE and the Labour Contract with a director of a GUE of Krasnodar Krai, the Terminable Labour Contract with a director of a MUE of Krasnodar city contains important limitations (i. 2.5.).

The director of an enterprise is not allowed to act as founder (participant) of a juridical person wherein the unitary enterprise in question is one of the  participants (founders). 

The director of a MUE is not allowed to hold positions of authority or be otherwise employed to do a paid job at State bodies, local self-government bodies, commercial and non-commercial enterprises (except research, academic or any other creative activity), to engage in entrepreneurial activity, to act as a sole executive or member of a collegial executive body of a commercial organization, except in cases when participation in executive bodies of a commercial organization is part of his official duties as determined by the legislation of the Russian Federation. 

Besides, it is necessary to note that this document contains direct provisions as to the director’s duty to ensure quarterly transfers of a share of net profit from the use of the property in economic jurisdiction of the Enterprise (i. 2.3.3.), to participate, on a contractual basis, in fulfilling municipal orders for supplies of products (goods, works, services) placed with the Enterprise in question in accordance with the authority of the Krasnodar City Administration (i. 2.3.4.).

The director of an enterprise operating on the basis of a contract, at the end of a financial year submits to the Administration for municipal property of Krasnodar, an appropriate sectoral department and an appropriate sectoral Committee under the Krasnodar City Duma, a report on the financial and economic activity of the enterprise, with proposals as to improving its operation  (i. 2.3.13.), wherein the following issues must be covered:

· conducting appropriate measures to ensure that the enterprise makes profit, in particular measures to improve profitability of (products) services, or measures against bankruptcy;  

· applying inventions and advanced technologies in the production of goods and services; 

· implementing investment programmes.

The director of a MUE submits accounting reports on a quarterly basis, within one month after a quarter’s end, to the sectoral department and the Administration for municipal property under the Krasnodar City Administration.

At the request of the Administration for municipal property and the sectoral department within the Krasnodar City Administration the director of a MUE must submit the required information on the enterprise’s activity during the periods between accounting reports, as well as report the results of economic activity on a quarterly basis within 35 days after a quarter’s end (i. 2.3.14.).

He also must submit to the Founder proposals as to how to achieve the goals of the enterprise’s activity, as well as the information on current and prospective planning of financial and economic, economic or other results of the Enterprise’s activity, information on the need for budget allocations to implement programmes of prospective industrial development, reconstruction and modernization (annually before November 15) (i. 2.3.15.); in case of raising those prices (tariffs) that are not regulated by the State, the issue must be coordinated with the Financial-Treasury Administration and the Administration for prices under the Krasnodar City Administration (i. 2.3.17.).

There are very few exact details regarding the terms of the payment for labour and social guarantees to the director in this document (i. 4.4. and 4.5)
:

– compensation for early termination of this labour contract in the amount of one monthly salary, in accordance with Article 279 of the Labour Code of the RF (i.e. in absence of culpable actions (or lack of action) on the part of the director);

– annual paid leave of 28 calendar days and an additional paid leave in accordance with the collective contract. 

The pecuniary aid when going on an annual leave, as well as the compensation for moving to another location, in case of disability of the director of a MUE, and compensation to his family in case of his death are not envisaged in this document.   

The terms for paying bonuses to directors are outlines in a most general way, with a reference to the Provisions on the payment of bonuses to the workers of the Enterprise
. No mention is made in this document of any disciplinary sanctions to the director (although under i. 3.1.4. the possibility of imposing disciplinary and material sanctions in the procedure established by current legislation is mentioned) which are stipulated in the Model Contract with the director of a FSUE and in the Labour Contract with the director of a SUE of Krasnodar Krai.  

However at the same time the document contains an impressive list of the grounds for denying the director the right for a bonus. If in the federal-level and krai-level documents the grounds for denying the right to an additional reward are only as follows: 1) suspension of productive activity of an enterprise or its structural division by an authorized State body in connection with a violation of the standard requirements for occupation safety or ecologic and sanitary-epidemiological norms; 2) failure to ensure timely payment of bonuses, allowances, additional payments or compensations due to the employees under legislation and/or a collective contract, the following additional grounds are also stipulated as regards the directors of the Krasnodar city MUEs:

– non-execution or inadequate execution of official duties; 

– violations of labour discipline; 

– non-compliance with the City Administration’s decisions concerning the Enterprise’s activities determined in the Enterprise’s Charter;  

– failure to ensure that the results of the Enterprise’s activity meet the basic economic indices set in the established procedure;

–  decisions that have resulted in the Enterprise’s insolvency (bankruptcy); 

– failure to ensure that the planned targets confirmed by an appropriate sectoral department within the Krasnodar City Administration are met by the Enterprise.

The Terminable Labour Contract with the director of a MUE of the city of may be cancelled for the reasons envisaged in current labour legislation (i. 5.3.). The grounds for canceling the contract on the Employer’s initiative (i. 5.4.) in accordance with i. 13 of Article 81 of the RF Labour Code are non-fulfillment, on the part of the Employee, of the obligations envisaged in i. 2.3. of the present contract (a list of 20 items
). However this list does not include the following instances: “failure, on the part of the Director of a unitary enterprise, to meet the employment requirements, as found out by the results of his certification”, “disclosure by the Director of the information considered to be employment or commercial secret that has become known to him as a result of his execution of his official duties”, although elsewhere in the document the duty to comply with the procedure of working with professional information is mentioned (i. 2.3.19.), as well as the responsibility not to disclose the information that constitutes commercial secret (i. 2.4.10.). The Employer has the right to alter the terms of the contract with the directors of MUEs in the procedure and on the conditions determined by the existing legislation (i. 3.1.1.).

The director of a MUE bears responsibility for the consequences of his activity (including misrepresentation of reports) in the procedure and on the conditions determined by the existing legislation of the Russian Federation. 

Additional responsibilities of the director of a MUE - for violating the terms of a contract, for the economic results of the activity (for Enterprises), for the safety and purpose-oriented use of property, including material liability for the damages inflicted on the enterprise as a result of certain activity of lack of activity, as well as the duty to compensate for damages on the demand of the owner of the enterprise’s property, are not specifically stipulated (as in the Model Contract with the director of a FSUE and in the Labour Contract with the director of a SUE of Krasnodar Krai).

4.2.4. Financial and economic results of the activity of municipal unitary enterprises in 2001-2002
The analysis of the activity of the city of Krasnodar’s MUEs is based on the available reports on the enterprises’ financial indices for 9 months of the year 2002, as compared to 9 months of the year 2001. It has allowed to make an estimate of the financial and economic status of MUEs judging by the dynamics of the most important indices (proceeds of sales and balance-sheet profit) and the degree to which the planned targets are met.   

Table 17

Dynamics of proceeds of sales of Krasnodar MUEs in 9 months of 2002 as compared to 9 months of 2001

	Sectoral departments within Krasnodar City Administration
	Number of subordinated MUEs

	
	Total number/those

with planned targets other than zero
	not meeting the targets of 9 months of  2002
	those with decreased proceeds of sale

	
	
	#
	%
	#
	%

	Department for municipal services
	51/48
	9
	17.6
	13
	25.5

	Administration for organizing purchase and sale of agricultural goods
	17/16
	6
	35.3
	 -
	-

	Department for the commodities market and services
	13/12
	4
	30.8
	  2
	15.4

	Administration for culture
	9/6
	2
	22.2
	  -
	-

	Department for construction, architecture and urban lands
	7/6
	3
	42.9
	  3
	50.0

	Administration for agriculture
	5/4
	3
	60.0
	  3
	60.0

	Administration for public health care
	3/2
	-
	-
	  1
	33.3

	Administration for public relations
	3/3
	2
	66.7
	  2
	66.7

	Administration for industry, transport and business in the sphere of industry
	2/2
	1
	50.0
	  1
	50.0

	Administration for municipal orders and tenders
	1/0
	-
	-
	  1
	100.0

	Department for Administrative Affairs
	1/1
	-
	-
	   -
	-

	Administration for municipal property
	1/1
	-
	-
	   -
	-

	Administration for employment
	1/1
	1
	100.0
	   -
	-

	Committee for physical culture and sports
	1/1
	-
	-
	   -
	-

	Committee for housing inventory and distribution
	1/1
	1
	100.0
	  1
	100.0

	Committee for issues dealing with the young
	1/1
	-
	-
	  -
	-

	Total
	117/105
	32
	27.35
	    27
	23.1


An analysis of the data presented in Table 17 has shown that according to the three-quarter results in 2002, the least favourable situation as regards meeting the planned targets of proceeds of sale occurred at the Committee for housing inventory and distribution, the Administrations for employment, public relations, agriculture, industry, transport and business in the sphere of industry, where a half or more of all subordinated MUEs did not fulfil the plan for proceeds of sales. Against this background, a comparatively good situation was seen at the MUEs within the municipal services sector where only less than 1/5 did not meet the target figures for this index. All the MUEs subordinated to the Administrations for public health care and municipal property, the Department for Administrative Affairs, the Committee for physical culture and sports and the Committee for issues dealing with the young met their planned targets.

If the aggregate results of the economic activity of MUEs on the level of the departments within the City Administration are considered (see Table 18), it can be stated that the planned targets for proceeds of sale were not met by the enterprises subordinated to the Department of the consumer market and services, the Administrations for agriculture, for public relations, for transport and business in the sphere of industry, for employment, the Committee for housing inventory and distribution. At the same time, the city’s MUEs on the whole achieved their planned targets.

Table 18

Dynamics of financial indices of Krasnodar MUEs on aggregate level, by departments within the City Administration, during the 9 months of the year 2002, as compared to 9 months of the year 2001

	Sectoral departments within Krasnodar City Administration 
	 Proceeds of sale 
	Balance-sheet profit

	
	
	

	
	plan fulfillment
	growth (+) or decrease (-)
	plan fulfillment 
	growth (+) or decrease (-)*

	Department for municipal services
	+
	+
	+
	+

	Administration for organizing purchase and sale of agricultural goods
	+
	+
	-
	-

	Department for the commodities market and services
	-
	-
	-
	+

	Administration for culture
	+
	+
	+
	+

	Department for construction, architecture and urban lands
	+
	+
	-
	-

	Administration for agriculture
	-
	+
	-
	-

	Administration for public health care
	+
	+
	-
	-

	Administration for public relations
	-
	-
	-
	-

	Administration for industry, transport and business in the sphere of industry
	-
	-
	-
	-

	Administration for municipal orders and tenders
	+
	-
	+
	-

	Department for Administrative Affairs
	+
	+
	-
	+

	Administration for municipal property
	+
	+
	+
	+

	Administration for employment
	-
	+
	+
	+

	Committee for physical culture and sports 
	+
	+
	-
	+

	Committee for housing inventory and distribution
	-
	-
	+
	+

	Committee for issues dealing with the young
	+
	+
	+
	+

	Total
	+
	+
	+
	+


* - May also mean: (+) –decrease in losses or growth of losses (-). 

The share of the MUEs where, according to the results of three quarters of the year 2002, as compared to three quarters of the year 2001, the proceeds of sales in absolute values (23.1%) is somewhat smaller than the share of those MUEs that did not meet their planned targets for this index (30.5%). The least favourable situation as regards the proceeds of sales index in absolute values was seen within the Committee for housing inventory and distribution, the Administrations for public relations, for agriculture, for industry, for transport and business in the sphere of industry, the Departments for issues dealing with construction, architecture, and urban lands, where the resulting values fell at a half and at more than a half of all subordinated MUEs. It can be presumed that after adjusting the absolute values of proceeds of sales by the inflation index the picture will become even worse.

Nevertheless, the total absolute proceeds of sales of all the MUEs of the city of Krasnodar increased. On the aggregate level by different departments within the City Administration, the absolute proceeds of sales wend down only at the MUEs of the Department for the commodities market and services, the Administrations for municipal orders and tenders, for public relations, for industry, transport and business in the sphere of industry, and the Committee for housing inventory and distribution. 

The leaders in total proceeds of sales during 9 months of 2001 were the following MUEs: “Vodokanal”, “KMUTTP”, “Krasnodarskii khlebozavod No 6”. Each of these demonstrated total proceeds of sales over 100,000 thousand roubles, while their share in the total proceeds of sales of all the MUEs of the city of Krasnodar constituted about 48%. According to the results of 9 months of 2002, they were joined by “Krasnodarskaia opytno-pokazatel’naia ptitsefabrika” (Krasnodar experimental-model poultry factory), after which the share of the leader group of enterprises (proceeds of no less than 100,000 thousand roubles) in the total proceeds grew to 53.2%.

The situation as regards the dynamics of the balance-sheet profit in the MUE sector of the city of Krasnodar in the years 2001-2002 (by the results of three quarters) was as follows (see Table 19). 

Table 19

Dynamics of balance-sheet profit of Krasnodar MUEs during 9 months of the year 2002, as compared to 9 months of the year 2001 

	Sectoral departments within Krasnodar City Administration
	Number of subordinated MUEs

	
	Total number/those

with planned targets other than zero
	not meeting the targets of 9 months of  2002 
	with decreased balance-sheet profit/growing losses 
	loss-making enterprises, by results of 9 months  

	
	
	
	
	2001
	2002

	
	
	Num

ber
	%
	Num

ber
	%
	number
	%
	 number
	%

	Department for municipal services
	   51/9
	   32
	  62.7
	   31
	  60.8
	26
	 51.0
	 26
	 51.0

	Administrations for organizing purchase and sale of agricultural goods
	   17/16
	12
	  70.6
	11
	  64.7
	3
	 17.6
	   2
	 11.8

	Department for the commodities market and services
	   13/12
	  8
	  61.5
	  7
	  53.8
	4
	 30.8
	   2
	 15.4

	Administration for culture
	     9/5
	  3
	  33.3
	  4
	  44.4
	3
	 33.3
	   2
	 22.2

	Department for construction, architecture and urban lands
	     7/6
	  6
	  85.7
	  6
	  85.7
	-
	    -
	   3
	 42.9

	Administration for agriculture
	     5/4
	  5
	100.0
	  5
	100.0
	3
	  60.0
	   4
	 80.0

	Administration for public health care
	     3/2
	  3
	100.0
	  3
	100.0
	1
	  33.3
	   1
	 33.3

	Administration for public relations
	     3/3
	  3
	100.0
	  3
	100.0
	-
	    -  
	   3
	100.0

	Administration for industry, transport and business in the sphere of industry
	     2/2
	  2
	100.0
	  2
	100.0
	-
	    -
	   1
	  50.0

	Administrations for municipal orders and tenders
	     1/0
	  -
	    -
	  1
	100.0
	-
	    -
	   -
	     -

	Department for Administrative Affairs
	     1/1
	  1
	100.0
	  -
	    -
	1
	100.0
	   -
	     -

	Administration for municipal property
	     1/1
	  -
	    -
	  -
	    -
	1
	100.0
	   -
	     -

	Administration for employment 
	     1/0
	  -
	    -
	  -
	    -
	-
	    -
	   -
	     -

	Committee for physical culture and sports


	     1/1
	  1
	100.0
	  -
	    -
	1
	100.0
	   -
	     -

	Committee for housing inventory and distribution
	     1/1
	  -
	    -
	  -
	    -
	-
	    -
	   -
	     -

	Committee for issues dealing with the young 
	     1/1
	  -
	    -
	  -
	    -
	-
	    -
	   -
	     -

	Total
	  117/64                 
	   76
	  65.0
	73
	  62.4
	43
	  36.8
	 44
	  37.6


As follows from Table 19, about 2/3 of the MUEs did not meet their planned profit targets. In most of the sectoral departments of the City Administration the share of subordinated MUEs that did not meet their planned targets was 60-100%. Some exceptions were represented by the following MUEs: “Krasnodarotdykh” (Administration for municipal property), “Munitsipal’noe kadrovoe agentstvo goroda Krasnodara” (Administration for employment), “Gorodskoe Zhiliyo” (Committee for housing inventory and distribution), “Molodiozhnyi tsentr g. Krasnodara” (Comittee for issues dealing with the young), which were the only unitary enterprises subordinated to the respective departments of the City Administration. Relatively good results were achieved by the MUEs under the Administration for culture (the profit targets were not met by 1/3 of enterprises). The abovesaid departments of the City Administration, along with the Department for municipal services, achieved targets higher than planned, if the aggregate results of the economic activity of MUEs at the department level are considered. As a result, on the whole in the MUE sector of the city of Krasnodar, the planned targets for balance-sheet profit in 9 months of 2002 were indeed achieved.

The overall dynamics of balance-sheet profit in absolute values was approximately the same as that of achieved planned targets of this index. Although more than 62% of all MUEs showed decreased profits or growing losses, the total of all municipal enterprises demonstrated an increase of this index during 9 months of 2002. If the dynamics of absolute balance-sheet profit on the aggregate level of the departments within the City Administration is considered, a growth was observed in the MUEs under the Departments for the consumer market and services, for municipal services, under the Administrations for employment and culture, the Committees for housing inventory and distribution, and for issued dealing with the young.

If we consider the contribution of each of the MUEs to the overall profits, the results of 9 months showed that the greatest share was represented by the following ones (in the order of decreasing): “Krasnodarskii Khlebzavod No 6”, “Khlebozavod No 3”, “Obshchezhitie”, “Krasnodarskoe gorodskoe aptechnoe upravlenie”, “BTI”, “Krasnodarskii Khlebokombinat No 1”, “Gorodskoe khoziaistvo”, the MUE for city cleaning, the MUE for burial services, “Gorkadastrproekt”. For each of these, balance-sheet profit was at least 1,000 thousand roubles, and their total share in total profits was over 77% (including that of “Krasnodarskii Khlebzavod No 6” – 22.7%).

By the results of the 9-month period, the abovesaid creterion was met by the following MUEs (in the order of decreasing): “Vodokanal”, “Krasnodarskii Khlebzavod No 6”, “BTI”, “Khlebozavod No 3”, “Krasnodarskii Khlebokombinat No 1”, “Gorodskoe khoziaistvo”, the MUE for burial services, “Park Kul’tury i otdykha im. 40-lietiia Oktiabria”. Their share in the total profits of the MUEs of the city of Krasnodar was about 87% (including that of “Vodokanal” – 64.5%).

At the same time, in most departments of the City Administration total losses in absolute values at their subordinated MUEs by the results of three quarters of 2002 exceeded the same figures for the year 2001. Exceptions were represented by the Department for consumer market and services, the Department for Administrative Affairs, the Administration for municipal property, the Committee for physical culture and sports; moreover, the MUEs under the Department for Administrative Affairs and the Administration for municipal property became profitable, whereas their results of three quarters of 2001 had shown losses.

The absolute numbers of loss-making MUEs (43 by the results of the 9-month period of 2001 and 44 by 9-month period of 2002) and their share in the total number of enterprises remained almost the same (about 37-38%). However on the inside there were marked changes. The number of loss-making MUEs decreased (as well as their share in the total) under the Administrations for organizing purchase and sale of agricultural goods, for the consumer market and services, for culture. At the same time the situation became markedly worse under the Department for construction, architecture and urban lands (almost 43% of the MUEs by the end of 9-month period of 2002 became loss-making, while no losses occurred in 9 months of 2001), the Administration for public relations (by the results of the 9 months of 2002, all the MUEs were loss-making, while during the same period of 2001 they had showed profit), the Administrations for agriculture, industry, transport and business in the sphere of industry. Under the Department for municipal services, the share of loss-making MUEs remained about the same (51%).  

At the level of individual MUEs, in the 9-month period of 2001 the greatest losses (in the order of decreasing) were demonstrated by “Vodokanal”, “Krasnodarskaia opytno-pokazatel’naia ptitsefabrika” (Krasnodar experimental-model poultry factory), MREP No 32, and “Krasnodar-Marka”. For each of those, losses were no less than 1,000 thousand roubles, while their total share in total losses – about 80%. The results of 9-month period of 2002 were somewhat different. The greatest losses (in the order of decreasing) were shown by “Krasnodarskaia opytno-pokazatel’naia ptitsefabrika”, “KMUTTP”, “Obshchezhitie”, “Zhilishchnik”, the MUE for city cleaning, and MREPs No 10 and 11. The losses of each of these were also no less than 1,000 thousand roubles, while their total share in total losses was 83.0%.

Nevertheless, the aggregate balance-sheet financial results (profits minus losses) for all the MUEs of the city of Krasnodar in the 9-month period of 2002 increased as compared to the same period of 2001. If this index is considered at the level of each of the departments within the City Administration, a positive overall trend can be noted under the Departments of the consumer market and services, the Department for Administrative Affairs, the administrations for municipal property, employment, culture, the Committees for physical culture and sports, for housing inventory and distribution, for issues dealing with the young, i.e. under about a half of all the departments. As for the MUEs under the Administrations for agriculture, for public relations, for industry, for transport and business in the sphere of industry, the Department for construction, architecture and urban lands, their aggregate balance-sheet financial results of the 9-month period of 2002 was negative (i.e. losses were greater than profits).  

Our analysis gave rise to certain questions concerning the organization of the planning process and its quality.

Firstly, a number of enterprises have their targets set at a zero level, which may mean either realistic values (e.g. for the enterprises that used to be loss-making) or a deliberate refusal on the part of the administration to set any targets for some of the enterprises. For the proceeds from sale index, 12 MUEs had such targets (Table 4), for balance-sheet profit – 53 MUEs (of these, 42 were the MUEs delivering housing-and-communal services under the Department for municipal services) (Table 6).

Secondly, one cannot overlook the fact that quite a few MUEs, by the results of the three-quarter period of 2002, demonstrated proceeds of sale and balance-sheet profit that were more than twice as high as their planned targets. Thus, under the Administration for organizing purchase and sale of agricultural goods there were 3 and 2 (out of 17) such enterprises, respectively, under the Department for the consumer market and services – 1 and 3 (out of 13); similar examples were represented by other MUEs under other sectoral departments within the City Administration.

Biased approach to planning and the lack of proper development of planned targets is evidenced by the financial results of the activity of the following MUEs in the 9 months of 2002: “Gorod” under the Department for Administrative Affairs (its actual proceeds of sale are more than 9 times as high as planned targets, while profit is 3% higher than planned), “Krasnodarotdykh” under the Administration for municipal property  (its actual proceeds of sale are more than 7 times as high as planned targets, while the profit is more than 31 times as high as the planned value), “Molodiozhnyi tsentr g. Krasnodara” under the Committee for issues dealing with the young (its actual proceeds of sale are almost twice as high as the planned targets, while the profit is almost 4.4 times as high as the planned value).

At the same time it must be noted that our analysis dealt with the financial results of the 9-month periods of 2001 and 2002, while there is a strong probability that these results could be further adjusted by the annual results. The reason might be the peculiarity of the Russian economy where budgetary assets are vigorously spent at all levels during the 4th quarter, nearer the end of a year. Therefore it would be logical to assume the financial indices of municipal enterprises which are very dependent on the budgetary system would demonstrate noticeable changes.

Besides, we should mention the dubious nature of some of the figures contained in the reports submitted for our analysis which could either be an outcome of low quality of reporting, or a reflection of an unstable economic situation at public sector enterprises under the conditions existing in Russia’s economy in transition (regulation of the tariffs on products and services, delayed transfer of subsidies from the budget, etc.).  

4.3. Municipal unitary enterprises of the city of Sochi 

4.3.1. Composition, departmental subordination and sectoral make-up
The list of the city of Sochi’s municipal enterprises has been drawn up and approved with regard to their sectoral make-up by Decree of Head of the City of Sochi of 26 March 2002 No 185 “On the procedure for establishing and appointment of the directors of municipal unitary enterprises and institutions” (Appendix 1 to the abovesaid Decree) (Table 7). By this decree, municipal unitary enterprises were assigned, according to their sectoral orientation, as well as their tasks and goals, to certain administrations, committees, departments, the latter being delegated with the authority to coordinate and regulate the production activity in appropriate sectors.


By early 2002, in the city there were 87 MUEs subordinated to 13 departments and committees within the City Administration (see Table 20). 

 Table 20

Municipal unitary enterprises of the city of Sochi and their departmental subordination

	Departments within Sochi City Administration
	Nimber of subordinated MUEs

	
	total
	incl. subsidiaries*

	Administration for housing and communal services
	32
	1

	Pharmacy Administration
	19
	

	Administration for culture
	 6
	

	Committee for architecture and urban development
	5
	3

	Administration for capital construction
	5
	3

	Committee for the economy and forecasting
	4
	

	Administration for trade and services
	4
	

	Administration for public health care
	3
	

	Committee for property management
	3
	1

	Administration for transport
	2
	

	Committee for spas and tourism
	2
	

	Department for finances, budget and control of Krasnodar Krai located in Sochi
	 1
	

	Administration for urban development programmes 
	 1
	

	Total
	              87
	8


* - new Federal Law “On state and municipal unitary enterprises” No 161–FZ of  14 November, 2002 forbids creation of subsidiary SUEs.  

As follows from Table 20, the majority of Sochi’s MUEs (about 59% of their total number) are subordinated to the Administration for housing and communal services and the Pharmacy Administration. To the other 11 departments of the City Administration, less than 10% of the MUEs belong, and 2 of them supervise only one enterprise each.


Only 8 enterprises (less than 10% of all MUEs) are subsidiaries. Most of them (6 enterprises) are subordinated to the Committee for architecture and urban development and the Administration for capital construction. The “Munitsipal’nui institut genplana” (Municipal Institute for general planning) subordinated to the Committee for architecture and urban development has subsidiaries of a similar sectoral orientation in Adler, Lazarevskoe and Khosta raions, MUE “Sochikapstroi” subordinated to the Administration for capital construction has the following subsidiaries: “Nauchno-proizvodstvennyi tsentr “Sochikapstroi”, “Khozraschiotnyi uchastok “Sochikapstroi” and “Komplekt-Sochikapstroi”.


The sectoral make-up of MUEs generally corresponds to the names of the departments within the City Administrations.


At the same time, the Administration for housing and communal services also supervises enterprises engaged in washing and drycleaning or burial services, as well as “Biuro tekhnicheskoi inventarizatsii” (Bureau for technical inventiry) and “Ekspertno-pravovaia sluzhba” (Expertise and legal service). To the Committee for property management, “Tsents po okazaniiu pravovykh uslug” (Center for legal services) and “Kvartirno-pravovaia sluzhba goroda” (The city’s legal service addressing housing issues), with its subsidiary of a similar orientation located in Khosta raion, are subordinated.

The Committee for the economy and forecasting supervises two industrial enterprises (the combine for plastic products and commercial advertizing, and the oxygen station), as well as hotel “Moskva-Chaika”, while the Committee for spas and tourism supervises an advertizing-and-marketing company and a pension, and to the Administration for public health care the Black Sea Regional Centre for medical insurance, a laundry and a cosmetics clinic are subordinated. The financial administration under the Department for finances, budget and control of Krasnodar Krai located in Sochi supervises the city debt-managing centre, while the Administration for urban development programmes supervises “Korporatsiia razvitiia Sochi” (Corporation for Sochi’s development).

4.3.2. Basic issues of functioning (the procedure for nominating senior officials, reporting, and  relationship with the city budget)
As it was already mentioned earlier, the procedure of appointing the directors of municipal unitary enterprises in Sochi to their posts is determined by Decree of Head of the City of Sochi of 26 March 2002 No 185 “On the procedure for establishing and appointing the directors of municipal unitary enterprises and institutions”.


In accordance with Articles 113, 114, 120 of the RF Civil Code, and Articles 6 and 30 of Federal Law of 28 August 1995 No 154-FZ “On the general principles of organizing local self-government in the Russian Federation”, Articles 24, 26, 60 of the Charter of the City of Sochi, the Head of the City approves the Charters of enterprises and institutions which are municipal property, and hires (dismisses) directors of municipal enterprises and institutions.


On an application submitted by Deputy Head of the City supervising the sector in question, a sectoral administration, committee or department within the City Administration prepares and fills in the documents, files of personal records and draft orders to be signed by the Head of the City of Sochi regarding hiring (dismissing) a director of a municipal enterprise or institution, as well as the contract thereof, agreed upon in accordance with an existing procedure with the Committee for property management of the city of Sochi and Director of the Raion Administration.


The reporting by Sochi’s MUEs is determined by the provisions established by Order of the Ministry of Finance of the Russian Federation of 29 July 1998 No 34N “On approving the provision for accounting and accounting reporting in the Russian Federation” (as drafted by Orders of the Ministry of Finance of the RF of 30 December 1999 No 107N and of 24 March 2000 No 31N). Judging by the content of these documents, an accounting report is submitted to the property’s owner, in case of municipal unitary enterprises – to a body nominated by the owner.


The procedure, the deadlines and the indices to be reported on are established by the normative acts issued by the local authorities. Thus, municipal unitary enterprises must submit reports to the municipal bodies responsible for the control over municipal property.


In this instance, several important conditions must be taken into account (in accordance with the letter of the Department for property relations of Krasnodar Krai):

In the charters of municipal unitary enterprises, there should be provisions as to submitting reports (to whom, the deadlines, the scope of reporting indices).


The necessity to submit reports must be stipulated in the contract to be made with the director of a municipal unitary enterprise.


Moreover, non-compliance with the terms of a contract, including lack of reporting, may result in early dismissal of the director of a municipal unitary enterprise on the initiative of the body responsible for property management, or of the City Administration.


Reports submitted by enterprises are needed by the founder (a certain body within the local self-government) for administrative decision-making in case of a loss-making and inefficient operation of municipal unitary enterprises. That is, regarding the issues of liquidation or reorganization of the existing municipal unitary enterprises, or creation of new ones.


Decree of Director of the City of Sochi of 18 December 2000 No 623-r “On transferring a share of profits by municipal enterprises”, municipal unitary enterprises are obliged to do the following:


1. Submit accounting reports to the Committee for property management of Sochi before the deadlines set by the existing legislation of the Russian Federation for submitting quarterly and annual accounting reports.


2. Submit the information on opened settlement accounts and other accounts with credit institutions to the Committee for property management of the city of Sochi by the deadlines set by the existing legislation of the Russian Federation for submitting quarterly and annual accounting reports. These data must on a mandatory basis include the requisites of those credit institutions and the numbers of the accounts opened.


3. The directors of municipal unitary enterprises must submit to the city’s Committee for property management and the Administration for finances, budget and control the reports on profits and losses, as well as the information on the opened settlement accounts and other accounts of municipal unitary enterprises within five business days after the deadline set by the existing legislation of the Russian Federation for submitting quarterly and annual accounting reports.


Besides, considering the fact that the enterprises in the sector of housing and communal services are subsidized from the city budget in order to compensate for the losses occurring as a result of rendering services to the population on the basis of tariffs set by the local authorities at a level below cost, the municipal central-heating enterprises are periodically asked to submit an additional statistical report (form 6-t) by the financial administration under the department for finances, budget and control of Krasnodar Krai located in Sochi.


The deductions from the profit of municipal enterprises were for the first time included in Sochi’s city budget in accordance with Decision of Sochi City Assembly of 26 May, 1999 No 68, in the amount of 8,700 thousand roubles, which is equal to 10.27% of the total revenues coming from the Administration for municipal property (see Table 21).

Table 21

The structure of revenues of the city of Sochi’s Administration for municipal property in 1999 

	#
	Revenue item
	Subtotal, thousand roubles
	Share, %

	1
	Revenues from sale of property owned by the municipality 
	55000
	64.94

	2
	Revenues from leases of land
	14000
	16.53

	3
	Deductions from the profit of municipal enterprises
	8700
	10.27

	4
	Rent from leasing out municipal property
	7000
	8.26

	
	Total:
	84700
	100.00


Thus, profit deductions of MUEs were to play a supplementary role within the revenues from municipal property management, occupying the last but one position on the list of revenue items, approximately corresponding to the amount of revenues from the rent for leasing municipal property. The main bulk of revenues however was to come from sale of municipal property which in fact rendered the wording “Revenues from municipal property management” not quite correct.


In 2000-2001 the profit deductions of municipal enterprises were not included in the city budget.


 In accordance with Decree of Director of the City of Sochi of 18 December 2000 No 623-r “On transferring a share of profits by municipal enterprises”, in connection with the enactment of the Budgetary Code of the Russian Federation, in order to increase the flow of revenues to the budget and providing the funding needed to cover the city budget’s expenditures, all municipal unitary enterprises were obliged to transfer a 50%-share of their net earnings after taxes and other mandatory payments to the city of Sochi’s budget.


The transfers should be made directly to the budget account of the city of Sochi before the deadlines set by the existing legislation of the RF for submitting quarterly and annual accounting reports. 

4.3.3. Disposal of the profits of municipal unitary enterprises, the issues of financing the public sector enterprises and their programmes of development in the city in the years 2001-2002

According to the abovesaid decree, the Administration for finances, budget and control under the Sochi City Administration was to include in the city budget from the year 2001 onward the expenditures covered by the city budget’s revenues in the form of a share of profit transferred by municipal unitary enterprises, to meet the following goals:


- in the amount of six percent of city budget revenues, as a share of profits of municipal unitary enterprises – to the Committee for property management of the city of Sochi, for the latter to execute its delegated authority to manage municipal property;


- in the amount of 94 percent of city budget revenues, as a share of profits of municipal unitary enterprises – to cover the subsidies to implement purpose-oriented programmes approved by a representative local self-government agency, to upgrade capital assets and develop municipal unitary enterprises, as well as to grant credits to municipal unitary enterprises to augment their working assets.


Besides, the directors of municipal unitary enterprises were made personally responsible for the complete and timely transfer of the share of net profit of municipal enterprises. In case of the absence of or untimely transfers of a share of profits to the Sochi city budget, the said funds, in the amount calculated by the Administration for finances, budget and control on the basis if available reports, are to be indisputably written off from the enterprises’ accounts to the city budget. 

Decree of Head of the City of Sochi of 26 December 2001 No 737 “On the programme of development of municipal enterprises of the city of Sochi for the year 2001” established a purpose-oriented programme for the development (updates, purchases and reconstruction of the capital assets) of municipal enterprises for the year 2001.


In this document it was envisaged that the costs of updating, purchasing and reconstructing capital assets are to be funded within the following sectors: 1) pharmacy (16 enterprises); housing and communal services (12 enterprises); 3) culture (6 enterprises); 4) trade (5 enterprises); 5) industry (1 enterprise); 6) other sectors (2 enterprises). Naturally, the proportional distribution of funds among the sectors did not correspond exactly to the sectoral make-up of the enterprises participating in the programme.


As the largest profit-makers among the MUEs, the following ones were designated: “Vodokanal”, “Upravlenie zhilishchno-kommunal’nogo khoziaistva” (Administration for housing and communal serices), “Spetzavtokhoziaistvo po uborke goroda” (Specialized automobile service for city cleaning), “hotel ‘Moskva-Chaika’”. It was planned that these are going to make 65.3%, 6.9%, 6.2% and 4.8% of profit, respectively. The greatest shares in total expenditures on capital asset reconstruction belonged to the following enterprises: “Vodokanal” (27.5%), “Teplovye seti Adlerskogo raiona” (Heating networks of Adler raion) (14.0%) and “Upravlenie zhilishchno-kommunal’nogo khoziaistva” (Administration for housing and communal services) (12.7%), and “hotel ‘Moskva-Chaika’” (7.3%).

 In accordance with i.3 of the abovesaid decree, the financial administration under the Department for finances, budget and control of Krasnodar Krai in Sochi was to provide funding for the programmes of developing municipal enterprises within the amount of the profits transferred to the budget, as shown by the enterprises’ statements concerning the purpose-oriented actual use of the funds.


Actually, in 2001 the abovesaid municipal unitary enterprises transferred less than a half of the planned amount. However in 2001 the funds allocated to the program of developing municipal enterprises were not spent. These were entered in the 2002 budget revenues as a carry-over. 


By decision of the Sochi City Assembly of 23 July, 2002 No 158, the programmes for developing municipal enterprises of the city of Sochi for the year 2002 were approved (including the programme for the year 2002 in the amount of 43,041.85 thousand roubles and non-spent funds carried over from the year 2001 in the amount of 13,792 thousand roubles). As objects for investments involving upgrading, purchasing and renovating capital assets, 13 MUEs within the housing and communal services sector, 5 within the cultural sphere, 4 within trade, 2 within industry, 1 within transport, and 7 among other sectors were named. The objects for investing the funds carried over from 2001 were 6 MUEs within the housing and communal services sector, and 1 each within the sphere of culture and within one of ‘other sectors”.

Besides, this decision Stated that in case of non-execution or untimely execution of the responsibility to transfer profits to the city of Sochi’s budget, the said profits in an amount calculated by the financial administration under the Department for finances, budget and control of Krasnodar Krai in Sochi on the basis of available reports are to be indisputably written off from the enterprises’ accounts.


Below the sectoral make-up of the expenditures on upgrading, purchasing and reconstructing capital assets funded by the profits of Sochi’s MUEs in 2001-2002 is shown (see Table 22).

Table 22

Sectoral make-up of profits of municipal unitary enterprises of the city of Sochi and the costs of funding their development programmes in 2001-2002  
	Sector
	2001
	2002

	
	expected net profit, after taxes and other mandatory payments 
	50% of profit to reconstruction of capital assets and development of municipal enterprises 
	costs of upgrading, purchasing and reconstructing capital assets 
	expected net profit, after taxes and other mandatory payments
	50% of profit to reconstruction of capital assets and development of municipal enterprises
	costs of upgrading, purchasing and reconstructing capital assets
	costs of upgrading, purchasing and reconstructing capital assets, with regard to funds carried-over from 2001 

	HCS
	87.9
	87.9
	81.3
	89.8
	89.8
	89.8
	91.1

	pharmacies
	  0.7
	  0.7
	   1.1
	         -
	-
	-
	-

	trade
	   5.2
	  5.2
	   8.1
	 3.3
	   3.3
	   3.3
	  2.5

	culture
	   2.3
	   2.3
	   3.5
	1.8
	   1.8
	   1.8
	   1.5

	industry
	   0.6
	   0.6
	   0.8
	 0.9
	   0.9
	   0.9
	   0.7

	transport
	          -
	        -
	        -
	0.1
	   0.1
	   0.1
	    0.1

	other sectors
	   3.3
	   3.3
	  5.2
	4.1
	   4.1
	   4.1
	    4.1

	Total
	     100.0
	    100.0
	    100.0
	    100.0
	    100.0
	    100.0
	100.0


From the data presented in Table 22 it follows that the leading role in the sphere of municipal services of the city of Sochi is played by housing and communal services providers which were expected to transfer 80-90% of total profits (net profits after taxes and other mandatory payments) and the expenditures on reconstruction of capital assets of all the MUEs included in development programmes during the past two years. In this connection it should be noted that according to the MUE development programmes, the housing and communal services sector included enterprises providing burial services (which both in 2001 and in 2002 were subordinated to the Administration for housing and communal services), hotel “Moskva-Chaika” (both in 2001 and 2002 it was subordinated to the Committee for the economy and forecasting), a laundry (as of 2002, it was subordinated to the Administration for public health care system), though all those should rather belong to the sectors of personal services and tourism. The second/third places were shared by trade and the so-called “other” sectors. To these belonged “Munitsipal’nyi institut genplana” (Municipal Institute for general planning) and its regional subsidiaries (subordinated to the Committee for architecture and urban development), as well as “Tsentr po okazaniiu pravovykh uslug” (Center for legal services) and “Kvartirno-pravovaia sluzhba goroda” (The city’s legal service addressing housing issues) (are subordinated to the Committee for property management).

The largest profit recipients among MUEs were, as before, “Vodokanal” (47.4% of total profits (expected in 2002) of all the enterprises included in the development programme), “Spetsavtokhoziaistvo po uborke goroda” (Specialized automobile service for city cleaning) and “Teplovye seti Adlerskogo raiona” (Heating networks of Adler raion) (8.4% each), and hotel “Moskva-Chaika” (8.1%). Thus their shares in the total expenditures on reconstruction of capital assets, including the unspent funds carried over from the year 2001, were 54.3%, 8.9%, 6.3%, and 6.2%, respectively.


As of 1 November 2002, the funding for the 2002 programme of developing Sochi’s municipal unitary enterprises was spent in the amount of 21,972.33 thousand roubles, i.e. a little more than a half of all allocated funding. 


The total make-up of the sources of funding for Sochi’s municipal unitary enterprises is shown in Table 23.

Table 23

Sectoral make-up of financing sources of the city of Sochi’s municipal unitary enterprises 
	№
	Enterprise
	Sources of financing

	1
	MUE “Upravlenie zhilishchno-kommunal’nogo khoziaistva” (Administration for housing and communal services)
	Funds of Sochi’s city budget, allocated to fulfillment  of the municipal order for administering the municipal housing fund; 

Funds of enterprises providing housing and municipal services, from organizing collection of payments from the population for  housing and municipal services;

Funds raised by rendering other services.

	2
	MUE “Vodokanal”
	1. Funds raised by payments made by population, commercial and other consumers for housing-and-municipal and other services rendered;

2. Funds from Sochi’s city budget allocated to compensating losses resulting from granting privileges to certain population categories;

Funds raised by rendering other services;



	3
	MUE “Spetzavtokhoziaistvo po uborke goroda” (Specialized automobile service for city cleaning)
	1. Funds of the population, commercial and other consumers for housing-and-municipal and other services rendered;

2. Funds from Sochi’s city budget allocated to compensating losses resulting from rendering services to the populations on tariffs set below cost by the local authorities;

3. Funds from Sochi’s city budget allocated to compensating losses resulting from granting privileges to certain population categories;

4. Funds raised by rendering other services;

5. Preferential credits from municipal budget.

	
	MUE “lazarevskpe SRSU”
	

	
	MUE “Galareia Sochi” (Sochi Gallery)
	

	
	MUE “Uchebno-kursovoi kombinat”
	

	
	MUE “Buro tekhnicheskoi inventarizatsii” (Bureau for technical inventory)  
	

	
	MUE “Ekspertno-pravovaiia sluzhba” (Expertise-and-legal service) 
	

	
	MUE “Avatiino-remontnaia organizatsiia” (Emergency repair organization
	

	
	Municipal heating network
	

	
	MUE”Zelenstroi” 
	

	
	Municipal repair-and-exploitation enterprises
	

	
	MUE “Platan” 
	

	
	MUE “Raduga” (laundry and drycleaning) 
	

	
	MUE “Bodrost’”
	

	
	Sochi MUE “Ritual’nye uslugi naseleniu” (Buriag services to the population)
	

	4
	Municipal pharmacies
	1. Funds raised by realization of products, works, services;

2. Lumpsum subsidies from the city budget.

	5
	Municipal enterprises in the sphere of culture
	

	6
	MUE”Munitsipal’nyi institut genplana” (Municipal Institute for General Planning), raion institute for general planning 
	

	7
	Municipal unitary enterprises in the spheres of trade in industry 
	

	8
	Municipal unitary enterprises in the medical sphere
	

	9
	MUE “Direktsiia TSRDD” 
	Funds from Sochi’s city budget allocated to fulfilling the municipal order for exploiting technical means for regulating road traffic. 

	10
	MUE”Sochiavtotrans” 
	1. Funds under municipal order for executing the functions of customer’s service in municipal transport;

2. Funds raised by rendering other services.


From this table it follows that the greatest share of the municipal budget in the sources of funding for municipal unitary enterprises was seen in the sector of housing and communal services. This is due to the fact that the tariffs in this sector are regulated by the local authorities; besides, there is an extensive practice of granting privileges to certain categories of citizens. In addition to this, it is necessary to stress that this sector is a priority for the investments made in accordance with the municipal programme of investing in upgrading, purchasing and reconstructing capital assets. Because of everything that was said above, it is necessary to discuss in more detail the issues of financing the sector of housing and communal services.

4.3.4. The financial status of municipal enterprises providing housing and communal services, and the problems of financing the city’s housing and communal services 

Below there is a diagram of the cash flows in Sochi’s sector of housing and communal services. The participants in the sector’s cash flows are the city budget, the municipal customer service (MUE “UzhKKh”), the population, commercial and other consumers, as well as the enterprises providing housing and communal services (see Fig. 1).

Table 24 demonstrates some indices of the operation of Sochi’s enterprises providing housing and communal services as reported in the first half-year of 2002 (thousand roubles).

Table 24

Indices of the activity of Sochi’s municipal unitary housing-and-communal enterprises  during the first half-year 2002 (thousand roubles)

	Index
	Heating networks, total
	MREOs, total
	Others, total
	TOTAL

	1. Incomes and expenditures on routine activities
	
	
	
	

	Proceeds
	177464
	36411.8
	274123.4
	487999.2

	Cost
	257924
	65495.2
	248166.2
	571585.4

	Gross profit
	-80460
	-29083.4
	25957.2
	-83586.2

	Commercial expenses 
	0
	0
	0,9
	0.9

	Administrative expenses
	0
	0
	823
	823

	Profit (loss) of sales
	-80460
	-29083.4
	25133.3
	-84410.1

	2. Operating incomes and expenses
	
	
	
	

	Interest receivable
	415
	3
	6
	424

	Outstanding interest
	4
	15
	384.9
	403.9

	Revenues from participation in other organizations
	0
	0
	53
	53

	Other operating incomes 
	21098
	3998
	47966.9
	73062.9

	Other operating expenditures
	22113
	352
	46452.6
	68917.6

	3. Non-realization incomes and expenditures
	
	
	
	

	Non-realization incomes
	90487
	15065,8
	2957.6
	108510.4

	Subsidies and compensations from budgets of all levels
	
	
	
	

	Non-realization expenditures
	16742
	632.2
	17821.6
	35195.8

	Profit (loss) before tax
	-7319
	-11015.8
	11457.7
	-6877.1

	Profits tax and other similar mandatory payments
	300
	32
	7097.3
	7429.3

	Profit (loss) of routine activity
	-7619
	-11047.8
	4360.4
	-14306.4

	4. Extraordinary incomes and expenditures
	
	
	
	

	Extraordinary incomes
	
	
	
	

	Extraordinary expenditures
	
	
	
	

	Net profit (retained profit of reporting period)
	-7619
	-11047.8
	4360.4
	-14306.4
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Figure 1. Diagram of interaction of cash flows in the sector of housing and communal
As seen from Table 24, the enterprises in the sector of housing and communal services of Sochi are generally loss-making. Total losses are made up by those of municipal central-heating enterprises and municipal repair-and-exploitation organizations (MREO). Other organizations in the sphere of housing and communal services mostly make profit (total profits were 4,360.4 thousand roubles), which, however, cannot cover the losses of central heating networks and repair-and-exploitation organizations.

In this connection it should be noted that central heating networks demonstrate a positive balance of outstanding interest and interest receivable, whereas as far as MREO and other organizations are concerned this balance is negative. The amount of the negative balance of interest as reported by other organizations is not set off even by their revenues from participation in other organizations (while central heating networks and MREO have no such source of operating income). The balance of other operating incomes and expenditures as Stated by central heating networks is negative, that of MREO – positive, of other organizations – also positive but by 2.4 times lower in absolute values. The balance of non-realization incomes and expenditures as Stated by central heating networks and MREO is positive, as Stated by other organization – is negative.

Thus it can be concluded that the enterprises providing housing and communal services in Sochi possess certain internal reserves for improving their financial situation. They are associated with a possibility to decrease the negative balances of outstanding interest and interest receivable and of non-realization incomes and expenditures of other enterprises. There are also some questions regarding the scope of incomes of other enterprises from participation in other organizations. In the final analysis, this is the issue dealing with the quality of managing cash flows and assets which should be addresses by the owner of these MUEs, that is, the City Administration.

Another fundamental problem facing the municipal enterprises providing housing and communal services in Sochi is their constantly growing debtor and credit indebtedness.

Table 25

Ratios of debtor and credit indebtedness and proceeds of municipal unitary enterprises providing housing and communal services 
	Index
	Heating networks
	MREO
	Others
	TOTAL

	Ratio of debtor indebtedness and proceeds (%)
	116.79
	193.40
	69.18
	95.76

	Ratio of credit indebtedness and proceeds (%)
	45.06
	273.63
	30.45
	53.91


Judging by the data presented in Table 25, it can be concluded that the amount of enterprises’ debtor indebtedness is approximating, while that of credit indebtedness is equal to one half of total half-year proceeds of municipal enterprises providing housing and communal services. The worst figures are shown by MREOs. This is an evidence of a profound crisis in this sector which is predominantly an upshot of the problem of collecting appropriate payments for housing and communal services from the population.

This problem has two aspects. Firstly, it is lack of or inability to find appropriate levers for managing the payers. Secondly, the municipal enterprises in this sector which are funded from the budget lack any strong stimuli for increasing the level of payment collection. However after a single settlement centre was created, the level of collecting payments from the population of Sochi markedly increased and exceeded 90% (for the users of this settlement centre).

4.4. Conclusion

In 1999-2002, a certain distinctive practice of managing unitary enterprises developed in Krasnodar Krai on both the regional and local levels.  

As on the federal level, the main instruments for regulating their activity on the part of the owner – the Krai or local authorities – are the Charter of an enterprise and the Contract with its director. Generally these documents approved in the region replicate the provisions of the Model Charter of a FSUE and the Model Contract with its owner, with their inherent limitations.

Of course, the normative and legal acts that are currently in effect in Kuban’ region contain certain innovations whose purpose has been to improve these documents as compared to those that are in effect on the federal level.

In this respect, the Charter of a MUE in the city of Krasnodar (the requirement that an owner’s approval be necessary in order to create subsidiaries, branches and affiliations, as well as to make investments in joint ventures or participate in joint-stock societies, a distinct stipulation that a share of net profit be transferred to the city budget, a reference to the fact that the plans to develop an enterprise are to be approved by the sectoral department within the City Administration) and the Terminable Contract with its director (the stipulation that the latter is not allowed to act as founder (participant) of a juridical person one of whose founders (participants) is the unitary enterprise in question, to hold office or perform paid functions in central government agencies, local government bodies, commercial or non-commercial organizations (with the exception of research, academic or other creative activity), to engage in entrepreneurial activity; the stipulation requiring that the director is responsible for quarterly transfers of a part of net profit, for participation, on a contractual basis, in fulfilling municipal orders, as well as a formidable list of instances when the director may be deprived of a part of his bonus, or the contract be terminated altogether) can be characterized as an improvement of the federal model.

However on the whole such innovations are limited and fragmentary which, undoubtedly, can serve as a stimulus for further development of these documents along the lines that were discussed earlier in connection with the unitary enterprises in federal ownership, with due regard to the requirements stipulated in the new federal law on State and municipal unitary enterprises enacted in 2002. That is, to introduce new norms limiting the opportunities for the enterprises’ directors to act in a certain way without prior agreement with the owner’s representative, to expand the range of the stimuli for directors to fulfill their contracts, including the list of cases when the contract can be terminated, possible penalties, as well as rewards.

There is almost no information about the use, in Krasnodar Krai, of such instruments for managing unitary enterprises as establishing and keeping a local register of economic efficiency indices for estimating the operation of SUEs and MUEs, certifying their directors (this is mentioned only in s. 3.2.7. of the Contract with the director of a SUE of Krasnodar Krai) and appointing them on the basis of a contest.

Proceeding from a regional law on indicative planning, at the Krai centre a master plan for developing the city’s municipal enterprises in the year 2002 was approved, and the subordinated municipal enterprises were informed of the financial and economic targets planned for this period. The application of the planning procedures will give rise to many questions concerning their justification and quality, as it has been shown by an analysis of the financial situation of the MUEs of Krasnodar (as a result of the 9 months of 2002). This situation had various implications.

On the one hand, this sector on the whole demonstrated both a faster growth of share-of-profit transfers to the city budget and a growth of proceeds of sale and balance-sheet profit, as well as overfulfillment of the planned targets for these indices. On the one hand, there were losses demonstrated by many of the enterprises, decreased volumes of balance-sheet profit and failure to meet the planned targets for this index by more than 60% of all the city’s MUEs. There are quite a few examples of how certain MUEs demonstrated a growth of their economic indices and overfulfilled their planned targets by hundreds of percents, thus instead of leaders in loss-making becoming leaders in profits (i.e., “Vodokanal”) – and vice versa (i.e., “Obshchezhitie” (Hostel).

Therefor there is sufficient ground for believing that by the results of a completed financial year, if the financial indices in absolute values are adjusted by inflation index, the general overview of the economic situation characterizing the Krai centre’s municipal enterprises will become far less optimistic.

If one is to speak of the significance of some MUEs for a city’s economy as judged by the scope of their profits, in the cases of Krasnodar and Sochi a major role is played by the enterprises in the sectors of housing and communal services and of municipal services (primarily by “Vodokanal”). It was this sector that the largest number of MUEs belonged to. Besides, a large share in Krasnodar’s MUE sector as demonstrated by profits index was represented by bread-making plants, and in Sochi’s MUE sector – by hotel “Moskva-Chaika”.

A sector-by-sector analysis of losses in the MUE sector (such quantitative data were available only for Krasnodar city) has revealed a critical role played by enterprises providing housing-and-communal and municipal services. Also another fact should be noted – that municipal enterprises engaged in other types of activity also make losses (the most vivid example is that of “Krasnodarskaia opytno-pokazatel’naia ptitsefabrika” (Krasnodar experimental-model poultry factory). This may serve as an illustration of the inefficiency of local authorities attempting to manage property involved in producing commodities and services on a competitive basis.

The greatest participation of the municipal budget in financing municipal unitary enterprises particularly in housing and communal services can also be noted in Sochi. Krasnodar Krai is no exception as compared to a vast majority of this country’s regions where local budgets are burdened with subsidizing housing and communal services due to the expense-based price formation in this sector, regulation of the tariffs on housing and communal services by local self-government, and granting privileges to many categories of citizens.

An analysis of the municipal programme for upgrading, purchasing and reconstructing capital assets of Sochi’s MUEs in 2001-2002 has also demonstrated that is was the sector of housing and communal services that was the main object for investing the profits of MUEs. At the same time it should be noted that a number of municipal enterprises (for example, those involved in trade and industry, as well as the hotel) could very well serve as objects for investments attracted from the private sector or on the terms of shared funding, if the organizational-legal form of a unitary enterprise could be changed.

5. Principal conclusions and practical recommendations

1. Throughout the whole period of market reforms, state and municipal unitary enterprises remained a component part of the Russian economy, and its public sector.

Any reliable quantitative estimates are difficult to make because of the differences existing in the statistical databases of various departments. A comparison between the data of property management bodies and those of EGRPO has led to a conclusion that state and municipal unitary enterprises in the 1990s constituted 20-30% of all enterprises and organizations with corresponding forms of ownership, or 2-6% of all the registered within the country enterprises and organizations; i.e. in the Russian economy on the whole, the sector of unitary enterprises is of a negligible scope and produces only an indirect influence on the macroeconomic situation and investment climate.


Within the structure of enterprises with autonomous balances, in the period between 1993 and 1998 the following changes occurred:


- a 1.5-fold reduction of the share of federal State enterprises in the total number of State enterprises with autonomous balances (from 54% in early 1993 to 33-37% in 1995-1998);


- an almost uninterrupted growth of the share of municipal enterprises (from 1/3 at the beginning of 1993 to almost ½ at the beginning of 1998);


- the share of State enterprises owned by subjects of the RF grew at a smaller rate (from 12.6% at the beginning of 1993 to about 17-18% in later years);


- from early 1996 onward, republican enterprises began to prevail among the state enterprises owned by subjects of the RF’s.


According to the data pertaining to the years 2000-2002, the sectoral make-up of federal-level unitary enterprises has differed in a substantial way from that of regional and municipal unitary enterprises where more than a half of the total is represented by housing-and-communal facilities (HCF), trade and public catering; on the contrary, among federal unitary enterprises these sectors comprise only 11.4%. At the same time, the make-up of federal unitary enterprises is characterized by a larger share of agricultural and forestry enterprises (14.6%, as compared to 5.4% among regional and municipal unitary enterprises), transport and communications (11% against 4.9%), but mainly by that of other sectors (almost 33% against 12.2%). The share of industry and construction in the make-up of federal enterprises (a total of about 30%) does not differ in a marked way from their share in that of regional and municipal unitary enterprises (a total of 24%). 


After a more detailed scrutiny of the sectoral make-up of unitary enterprises in federal ownership it becomes evident that as of the beginning of the year 2002 the largest shares therein belonged to industry (19.6%), science and science services (15.2%), agriculture and forestry (14.6%), transport and communications (11%). In all those sectors, absolute numbers of enterprises are higher than 1,000. In industry, about a half of all enterprises is represented by machine-building and metal-working.


During the period after the Concept of the management of state property and privatization was introduced, the number of federal state unitary enterprises (FSUE) in the Russian Federation decreased by approximately 1/3.


A separate problem dealing with the analysis of the scope of the sector of unitary enterprises in the Russian economy is represented by the registered data on their affiliations, representative offices, subsidiaries, as well as the lack of a precise distinction between the ownership of enterprises and organizations at State and municipal levels. 


2. By the time of the onset of market-oriented transformation in 1992, State enterprises that were dominant in the Russian economy were functioning within the framework of the institution of full economic jurisdiction which appeared in 1988.  This institution granted to the subject of such jurisdiction (in reality – to the director of an enterprise) a wide range of authority as regards the owner’s property (including independent management of cash flows and disposal of profits). In a situation of a growing crisis within the centralized economy and the spontaneous privatization of late 1980s-early 190s, granting this kind of authority to directors of State enterprises resulted in transferring a part of the cash flows of these economic subjects to satellite companies (before 1991 – to cooperatives), in a practice of transactions in the interests of directors, to losses in the revenues of the budgetary system. Against this background, the issues of developing appropriate mechanisms for the State to manage its property became especially acute.

The Civil Code (CC) of the RF enacted in late 1994 became the basic document containing a detailed classification of all juridical persons in a market economy. It was there that the definition of a unitary enterprise was given as “a commercial organization not endowed with the right of ownership to property consolidated to it by the owner”. The property of a unitary enterprise was declared to be indivisible, i.e. it could not be distributed among contributions (or participatory shares, shares), including among the workers of the enterprise. Only state and municipal enterprises could be created in the form of unitary enterprises.   


With the enactment, as of January 1, 1995, of Part I of the CC of the RF, the central problem of sate property management in an economy in transition – regulating the right of economic jurisdiction – from a formal legal point of view was closed. It ceased to be full. However the only 6 articles it contained dealing with the right of economic jurisdiction obviously could not become instrumental in realizing the State’s ownership rights.


It was stipulated that the constitutive documents of unitary enterprises were to be brought in conformity with the norms contained in Part I of the Code in the procedure and within the time schedule to be defined with the enactment of the law on state and municipal unitary enterprises. However no such law, nor a more general law dealing with the management of state property as a whole, was enacted during a long time. In its absence, the Government and the Ministry of State Property issued single normative acts devoted to certain aspects of the functioning of State  unitary enterprises.


Due to the weakness of the State (lack of interest (or desire) on the part of the apparatus) in the 1990s, the latter, as an owner, never came to enjoy the rights granted by the Civil Code of the RF (e.g., for a share of profit). Until 1999, it never concerned itself with developing appropriate mechanisms for implementing its rights through a Charter, etc. An additional complicating factor was represented by the preservation of the previously adopted norms of labour legislation effectively protecting the rights of the directors of unitary enterprises and making their dismissal rather improbable.


An onset of a new stage in reforming the ownership relationships in Russia was heralded by Decree of the Government of the RF No 1024 of 9 September, 1999 which approved the Concept of the management of state property and privatization in the Russian Federation (hereinafter referred to as “the Concept”).


The Concept (in the new wording as of November 29, 2000) proceeds from the necessity for a gradual reduction in the number of State and municipal unitary enterprises and a simultaneous implementation of a set of measures aimed at improving their management. It includes:


Definition:


- of the range and the number of unitary enterprises needed for performing public functions;


-  of the goals of the State as applied to every particular enterprise and organization.


Stipulation:


- of the procedure for reporting by the directors of unitary enterprises and institutions on the implementation of an approved programme (plan);


- of the procedure for administrative decision-making in case of not meeting the goals of the State and non-implementation of the programme (plan);


- of the criteria of and the procedure for transferring a part of the profit of an enterprise to the budget.   


Tightening of the control over the activity of enterprises and institutions, and over that of their directors. 


Proceeding from the fact that in the nearest future state  unitary enterprises are to remain part of Russia’s economy, the Concept has envisaged a development of a whole set of measures enabling the State to regulate the realization of this right by economic subjects through building a system of relationships with their directors which would promote their efficient activity in the interests of the owner and the direct management by the state agencies of the property in question.


The principal ways for executing such regulation are the Charter of a SUE and the contract signed with its director. This set of instruments in itself is not something new, however the documents enacted within the framework of implementing the Concept of the management of state property and privatization require that the Charters of SUE are to be brought in conformity with the new demands (the “Model Charter” of FSUE and the “Contract with the director” approved in 2000) and be registered at the Ministry of State Property of the RF.


In addition to registration of new charters and the conclusion of the contracts with directors, the State obtains special levers for monitoring the activity of such enterprises and implementing control procedures: quarterly and annual reporting by directors according to the standard forms specifically adopted in 1999, economic efficiency indices of the activity of an enterprise, with keeping a corresponding Register, as well as the programme of the activity of an enterprise.


The financial mechanism of a SUE’s activity theoretically involves the use of both internal (depreciation, profit, revenues from participation in other enterprises and economic entities) and external (capital investments and subsidies from the budget, special-purpose budgetary funding, loans including bank credits and loans from other credit institutions) sources of funding. An important feature distinguishing these from joint-stock societies is represented by the absence, among external sources of funding, of shares and bonds, because the organizational-and-legal form of a unitary enterprise as such makes no provisions for distributing property according to contributions (or participatory shares, shares) and, consequently, for issuing securities.


In fact the main reproduction scheme for SUE in the 1990s was self-financing from internal sources. The reasons for this were limited to the high risks of commercial loans granted by commercial banks and to the scarce opportunities for budgetary financing. In this aspect, the functioning of unitary enterprises did not differ from the development of economic subjects with other organizational-and-legal forms who were unable to use external sources of financing, including the securities market.


The model charter of a SUE grants to enterprises the right to make an independent use of the results of their economic activity, their product (except in the cases envisaged by legislative acts), and their net profit to be left at the enterprise’s disposal after paying the taxes set by the legislation as well as other mandatory payments, and after the transfer by unitary enterprises of a share of their profit to the budget. At the same time, until now there have been few precedents of the actual transfers of a share of profit to the budget by unitary enterprises. Some hope of the situation being improved appeared only in 2001-2002, when this type of revenue was included in the classification of non-tax budget revenues.


3. As the most significant problems of legal regulation in the sphere of State property management, presently the following can be classified:


- unspecified requirements to the composition of the public sector, unspecified procedure for consolidating the shares of joint-stock societies as state property, unspecified procedure for utilizing the special right of “golden share”, unspecified grounds for using the organizational-and-legal form of a unitary enterprise;


- the problem of distinguishing the public sector enterprises between those belonging to the Russian Federation and those belonging to her subjects, as well as the corresponding authority to manage those enterprises;


- the problem of sale of shares of unitary enterprises and the related issues of the specific rights of the State to manage joint-stock societies (shareholding interest and “gold share”).


4. The current tasks associated with managing the public sector are to a large degree specific due to the peculiarities of implementing market-oriented reforms in Russia. At the present time, the lack of institutional perfection characteristic of the Russian economy has become a common notion. Therefore, at this stage of economic reforms, due to insufficient efficiency of indirect State regulation, it seems important to employ every possibility available in the sphere of managing the public sector enterprises for implementing anticrisis measures, pursuing structural policy and ensuring a regulatory influence on the behavior of private enterprises.


As the principal strategic directions for changes in this country’s public sector, the following can be specified:


- a considerable reduction in the variety of goals set for the public sector in the sphere of economy;


- a change in the role of the public sector enterprises in the Russian economy, reduction of their share in the overall production of goods, works and services in certain sectors;

- integration of the public sector enterprises;

- approximation of the public sector enterprises, as far as the conditions for their economic activity are concerned, to those of private enterprises;

- increasing the role of predetermined conditions, stability of the public sector, as well as predictability of any changes therein;

- altering the principles of managing State property in the economy on the basis of developing stable management rules (framework) and consolidating the trust on the part of the State in the activity of the public sector enterprises.

5. The principal ways for transforming unitary enterprises were determined by the Russian government at the end of the year 1999. In addition to preserving enterprises in the form of unitary ones based on the right of economic jurisdiction, four variants for transforming the organizational-and-legal structure of such enterprises were established:

- reorganization of enterprises, including their transformation into open joint-stock societies;

   - creation, on the basis of enterprises’ property, of federal treasury enterprises;
- sale of enterprises as property complexes;

- liquidation of enterprises.

The actual course of privatization during the past four years, i.e. since the 1997 law on privatization was enacted, provides sufficient grounds for a suggestion that for all the variants of transformation, the period of existence for federal state  unitary enterprises has never been shorter than 10 years, and in reality is much longer. Perhaps this predicted estimate is going to be corrected with regard to the practical implementation of the new law on privatization enacted as of April 26, 2002.     

In a medium-term perspective, the Ministry of State Property is going to maintain the orientation toward corporatization of most FSUE (with gradual sale of their shares) which will make it possible to apply, instead of the special mechanism for managing state unitary enterprises, an instrument that has become quite ordinary during recent years – that of delegating the State’s representatives to the boards of directors of the joint-stock societies that were created on the basis of FSUE. At the same time it has become obvious that just transforming state enterprises into joint-stock societies (irrespective of the size of the block of shares owned by the State), without any additional measures aimed at reforming the public sector and improving the system of managing state property will not produce any positive changes.

6. Due to the intended preservation of SUE for a certain period of time as economic subjects acting in Russia’s economy in transition, it becomes significant to specify, as an independent area for the State’s regulatory activity in the sphere of property relations, the minimization of the drawbacks associated with the right of economic jurisdiction.

In practical sense, this means bringing to a minimum the commercial risks associated with the State’s entrepreneurial activity exercised through unitary enterprises. The most obvious and common commercial risks in this sphere are as follows: 

- the possibility of partial alienation of property consolidated to a SUE by the State by right of economic jurisdiction;

- low probability of generating revenues for the State from a SUE’s activity, due both to sectoral specificity (low profitability and low liquidity of assets, orientation toward government orders with an associated problem of the State fulfilling its obligations) and to possible seizure of cash flows by side agencies;

- the danger of the production apparatus aging as a result of non-purpose-oriented use of the invested resources and “eating-up” of profits;

- the risk of a SUE going bankrupt and the complete loss by the State of its right of ownership as regards the property consolidated to it by right of economic jurisdiction;. 

The main ways for the State to minimize these risks can be as follows:

- bringing the activity of a SUE in conformity with the requirements envisaged in the normative and legal acts of the RF Government and the MSP of 1999-2001, which would mean re-registration of the revised enterprises’ charters at the Ministry of State Property of the RF; appointing the directors on a contractual basis; stipulating in the charter the right of the State to a share of the profits; introducing a new system of control and reporting;

- effective execution of the owner’s legal rights within the framework of the existing legislation and the abovesaid requirements (defining the scope of legal rights; a control over the use of property and achieving certain economic efficiency indices of activity; generating non-tax revenues of the budgetary system through regular transfers by a SUE of a fixed share of profit from its day-to-day operation, managing policy as regards personnel by means of decisions taken by certifying boards, and dismissals);

- detailed development and organizational optimization of the State’s administrative activity as regards SUE (creation of specialized SUE for managing a large quantity of comparatively small and dispersed assets, strengthening the State’s controlling functions in large SUE by means of establishing supervisory councils consisting of representatives of all State bodies supervising the enterprise in question; in cases of strategically important SUEs – direct subordination to the Government of the RF);

- continuation and completion of the inventory of State property in the part of entering state  unitary enterprises in the Register of Property of the RF on the basis of their distinct division between federal, regional and municipal levels (elimination of situations when federal unitary enterprises which are not assigned to any department exist locally).

7. A very slow process of transformation of state unitary enterprises necessitated the enactment of the Law “On State unitary and municipal enterprises” which is intended to eliminate the main flaws of the right of economic jurisdiction as regards large-scale transactions and transactions with somebody’s personal interest, as well as limiting the possibilities for creating subsidiary unitary enterprises.

8. However even in its absence the State was able to increase its administrative influence over unitary enterprises by means of improving the existing normative base which emerged in 1999-2001, i.e. through final elaboration of the Model Charter of a SUE and the Model Contract with the director, and improving the performance of the certification boards.

It is quite obvious that the charters of unitary enterprises and contracts with their directors must be supplemented by the legal norms which would guarantee safety of state property and protect it from non-purpose-oriented use. This means expanding the responsibilities the directors of enterprises and the grounds for a dismissal, changing the system of rewards toward increasing the dependence of the amount of reward on the results of economic performance and observing the terms of a contract, limiting the directors’ opportunities for acting without a previous agreements with the owner’s representative.

Another issue to be resolved is that of setting the standards for transferring by unitary enterprises a share of their profit to the budget, as well as that of regulating the general issues of its disposal.

Gradual harmonization of the State’s relations with unitary enterprises must be implemented in the form of the programmes of activity of state unitary enterprises which in case of including appropriate responsibilities in an enterprise’s charter and the contract with its director can become a most efficient mechanism of managing these enterprises and controlling their activity.

9. The local problems of managing unitary enterprises largely resemble those characteristic of federal unitary enterprises.

An analysis of the normative and legal acts dealing with this issue which are in effect in the regions (as exemplified by Krasnodar Krai) has shown that these generally reproduce the provisions contained in the documents on FSUEs, with the same drawbacks as in the latter. Certain attempts at improving these document lack a comprehensive approach. Besides, there is no information concerning the use of many of the instruments of administering unitary enterprises that are envisaged on the federal level.

Many questions arise in connection with the practice of planning and estimating the activity of regional and municipal unitary enterprises, as is shown by the analysis of their financial situation. The example of the MUE sector of the city of Krasnodar has shown that on the whole it demonstrates growing volumes of revenues from sales and balance-sheet profits, meeting planned targets as regards these indices, and a faster growth of transfers to the city budget. A more detailed analysis has shown that such a result is achieved at the expense of a relatively small number of enterprises, without any regard to inflation rates. At the same time over 60% of the city’s municipal enterprises did not meet their planned targets of balance-sheet profit, while 37-38% were loss-making.  

    As regards the financial situation in the MUE sector, a critical role is played by the enterprises providing housing-and-communal and municipal services. At the same time this sector is the main recipient of funding from the municipal budgets and the main object for investing the profit of those same enterprises. This is a good example of the interrelationship between the economic situation at public-sector enterprises and the development of institutional reforms (that of natural monopolies, the housing-and-communal sector and some others), as well as the factors limiting this development.   

Annex 1. Federal Law “On State and municipal enterprises with proposed amendments” 

CHAPTER I. GENERAL PROVISIONS 

Article 1. Relations regulated by the present Federal Law. 
The present Federal Law shall determine, in accordance with the Civil Code of the Russian Federation, the legal status of a State  unitary enterprise and a municipal unitary enterprise (hereinafter also – unitary enterprise), the rights and duties of the owners of their property, the procedures of creation, reorganization and liquidation of a unitary enterprise.

Article 2. Unitary enterprise  

1. A commercial organization not endowed with the right of ownership to the property consolidated to it by the owner shall be deemed to be a unitary enterprise. Only State and municipal enterprises may be created in the form of unitary enterprises. The property of a unitary enterprise belongs by right of ownership to the Russian Federation, to subject of the Russian Federation, or to a municipal formation.

In the name of the Russian Federation or subject of the Russian Federation, the rights of the owner of the property of a unitary enterprise are effectuated by the State agencies of the Russian Federation or the State agencies of subject of the Russian Federation within their competence, as established by acts determining the status of the said agencies.


In the name of a municipal formation, the rights of the owner of the property of a unitary enterprise are exercised by local self-government bodies within their competence as established by acts determining the status of the said bodies.


The property of a unitary enterprise shall belongs to it by right of economic jurisdiction or operative management, shall be indivisible and may not be distributed according to contributions (or participatory shares, shares), including among the workers of a unitary enterprise.

A unitary enterprise may not create as a juridical person another unitary enterprise by means of transferring to it part of its property (subsidiary enterprise).


A unitary enterprise may in its own name acquire and effectuate property and personal non-property rights, bear responsibilities, be a plaintiff or defendant in a court.


A unitary enterprise shall have an autonomous balance. 

2. In the Russian Federation, the following types of unitary enterprises shall be created and may operate: 

unitary enterprises based on the right of economic jurisdiction, - a federal State enterprise and a state enterprise of a subject of the Russian Federation (hereinafter both 
 also are referred to as: state enterprise), a municipal enterprise;


unitary enterprises based on the right of operative management, - a federal treasury enterprise, a federal treasury enterprise of subject of the Russian Federation, a municipal treasury enterprise  (hereinafter also - treasury enterprise).

3. A unitary enterprise shall possess a round stamp containing its full firm name in the Russian language, with statement of the location of the unitary enterprise. The stamp of a unitary enterprise may contain also its firm name in the languages of the peoples  of the Russian Federation and(or) in a foreign language.

A unitary enterprise may have stamps and letterforms directored with its firm name, its own emblem, as well as a registered in an established procedure trademark and other means of individualization.  

4. The creation of unitary enterprises on the basis of integrating property owned by the Russian Federation, subjects of the Russian Federation or municipal formations shall not be allowed.  

Article 3. Legal capacity of unitary enterprise 

1. A unitary enterprise may have civil rights pertaining to the subject and purposes of its activity as envisaged in the charter of this unitary enterprise, and bear responsibilities associated with this activity. 

2. A unitary enterprise shall be considered to be created as a juridical person from the day of an entry thereof in the uniform State Register of juridical persons, with the peculiarities as established in Article 10 of the present Federal Law.  

A unitary enterprise shall be created for an unlimited period, if not stated otherwise in its charter. 

A unitary enterprise may, in an established procedure, open accounts with banks on the territory of the Russian Federation and beyond its territory. 

A State or municipal enterprise, until the owner of its property completes the formation of its charter fund, may not engage in transactions not related to the creation of the state or municipal enterprise.

3. A unitary enterprise may engage in certain activities included in a register determined by a federal law only on the basis of a license. 

Article 4. Firm name of unitary enterprise and its location 

1. A unitary enterprise shall have a full firm name and the right to an abbreviated firm name in the Russian language. A unitary enterprise has also the right to a full and (or) abbreviated firm name in the languages of the peoples of the Russian Federation and (or) in a foreign language.

The full firm name of a State or municipal enterprise in the Russian language shall contain the words “federal State enterprise”, “State enterprise” or “municipal enterprise” and an indication of the owner of its property – the Russian Federation, subject of the Russian Federation or a municipal formation. 

The full firm name of a treasury enterprise in the Russian language shall contain the words “federal treasury enterprise”, “treasury enterprise” or “municipal treasury enterprise” and an indication of the owner of its property – the Russian Federation, subject of the Russian Federation or a municipal formation. 

The firm name of a unitary enterprise in the Russian language may not contain other terms reflecting its organizational-legal form, including borrowings from foreign languages, if not provided otherwise by federal laws or other legal acts of the Russian Federation.  

2. The location of a unitary enterprise shall be determined by the location of its State registration.
 

Article 5. Branches and representations of unitary enterprise 

1. A unitary enterprise, upon agreement with the owner of its property, may create branches and open representations. 

The creation of branches and opening of representations by a unitary enterprise on the territory of the Russian Federation may be done through compliance with the requirements of the present Federal Law and other federal laws, and beyond the territory of the Russian Federation – also by complying with the legislation of the foreign state on whose territory the branches of the unitary enterprise are created or representations are opened, if not provided otherwise by international agreements of the Russian Federation. 

2. A  branch of a unitary enterprise shall be its autonomous division located in a place other than that of the location of the unitary enterprise and performing all its functions or part of its functions, including representative functions.  

3. A representation of a unitary enterprise shall be its autonomous subdivision located in a place other than that of the location of the unitary enterprise, representing its interests and protecting them. 

4. A branch and a representation of a unitary enterprise shall not be juridical persons and shall act on the basis of provisions determined by the unitary enterprise. A branch and a representation shall be endowed with property by the unitary enterprise that created them. 

The director of a branch or representation of a unitary enterprise shall be appointed by the unitary enterprise and act by the power of attorney issued by it. Upon a termination of the labour contract with the director of a branch or representation, the power of attorney shall be Terminabled by the unitary enterprise which issued it. 

A branch and a representation of a unitary enterprise shall act in the name of the unitary enterprise which created them. The responsibility for the activity of a  branch or representation of a unitary enterprise shall be borne by the unitary enterprise that created it. 

5. The charter of a unitary enterprise shall contain information concerning its branches and representations. The information concerning any changes of the charter of the unitary enterprise concerning its branches and representations shall be submitted to the agency effectuating State registration of juridical persons. The said changes of the charter of the unitary enterprise shall be in effect as far as third parties are concerned from the moment of informing the agency effectuating State registration of juridical persons about these changes. 

Article 6. Participation of unitary enterprises in commercial and non-commercial organizations 

1. Unitary enterprises may be participants (members) of commercial organizations, as well as of non-commercial organizations where participation of juridical persons is allowed in accordance with federal legislation.  

Unitary enterprises may not act as founders (participants) of credit institutions. 

2. The decision concerning the participation of a unitary enterprise in a commercial or non-commercial organization may be made only with the consent of the owner of the property of the unitary enterprise. 

A unitary enterprise shall dispose of its share (or contribution) in the charter (or contributed) capital of an economic society or partnership, as well as of the shares owned by that unitary enterprise only with the consent of the owner of its property. 

A transaction concluded with violation of the requirements stipulated in this item may be deemed void upon a lawsuit of a unitary enterprise or of the owner of the property of the unitary enterprise.
Article 7. Liability of unitary enterprise 

1. A unitary enterprise shall be liable for its obligations with all the property belonging to it. 

A unitary enterprise shall not bear responsibility for the obligations of the owner of its property (the Russian Federation, subject of the Russian Federation, a municipal formation). 

2. The Russian Federation, subject of the Russian Federation, or a municipal formation shall not bear responsibility for the obligations of a State or municipal enterprise, except in cases when the insolvency (bankruptcy) of such an enterprise is caused by the owner of its property. In such cases the owner, if the property of a State or municipal enterprise is not sufficient, may bear subsidiary responsibility for its obligations.  

3. The Russian Federation, subjects of the Russian Federation, or municipal formations shall bear subsidiary responsibility for the obligations of their treasury enterprises, if their property is not sufficient.

CHAPTER  II. FOUNDATION OF UNITARY ENTERPRISE 

Article 8. Foundation of unitary enterprise 

1. The founder of a unitary enterprise may be the Russian Federation, subject of the Russian Federation, or a municipal formation. 

2. The decision concerning the foundation of a federal state enterprise shall be made by the Government of the Russian Federation or by federal executive agencies in accordance with the acts determining the competence of such agencies. 

The decision concerning the foundation of a state enterprise of subject of the Russian Federation or of a municipal formation shall be made by an empowered State agency of subject of the Russian Federation or by a local self-government agency in accordance with acts determining the competence of such agencies. 

3. A federal treasury enterprise shall be founded by decision of the Government of the Russian Federation. 

A treasury enterprise of subject of the Russian Federation shall be founded by decision of the agency of subject of the Russian Federation which in accordance with the acts determining the status of this agency is empowered to make such a decision.  

A municipal treasury enterprise shall be founded by decision of a local self-government agency which in accordance with the acts determining the status of this agency is empowered to make such a decision.

4. A State or municipal enterprise may be founded in the event of: 

the need to use property the privatization of which is forbidden, including the property which is necessary for ensuring the national security of the Russian Federation, ensuring the functioning of air, railway, and water transport, or the realization of other strategic interests of  the Russian Federation;
the need to conduct scientific and scientific-and-technological activity in the sectors pertaining to ensuring  the security of  the Russian Federation;

the need to develop and manufacture certain types of product that have been pertaining to the sphere of the interests of the Russian Federation and ensuring the security of  the Russian Federation;

the need to manufacture certain kinds of products withdrawn from the turnover or have a limited turnover capacity; 

the need to pursue an activity envisaged by federal laws exclusively for State  unitary enterprises

5. A treasury enterprise may be created in the event of: 
the need to pursue an activity in order to solve social problems (including sale of certain goods and services at minimum prices), as well as to organize and conduct commodities interventions in order to ensure the food security of the State;

the need to pursue an activity of manufacturing goods, performing works, or rendering services that are to be realized at prices set by the State; 
the need to pursue certain subsidized types of activity and maintain loss-making types of production; 

the need to pursue the activity envisaged by federal laws exclusively for treasury enterprises. 

6. The decision as to the foundation of a unitary enterprise shall involve a definition of the purposes and the subject of the activity of a unitary enterprise. 

The procedure of determining the composition of the property to be consolidated to a unitary enterprise by right of economic jurisdiction or operative management, as well as the procedure of confirming the charter of a unitary enterprise and making a contract with its director shall be established by the Government of  the Russian Federation, the empowered State agencies of the Russian Federation’s subjects or  agencies of local self-government. 

The value of the property consolidated to a unitary enterprise by right of economic jurisdiction or operative management, when the enterprise is founded, shall be determined in accordance with legislation on appraisal activity.   
Article 9. The charter of a unitary enterprise 

1. The constitutive document of a unitary enterprise shall be its charter. 

2. The charter of a unitary enterprise shall be confirmed by the empowered State agencies the Russian Federation, the State agencies of the Russian Federation’s subject, or agencies of local self-government.   

3. The charter of a unitary enterprise shall contain: 

the full and abbreviated firm name of the unitary enterprise; 

an indication of the location of a unitary enterprise; 

the purposes, the subject, and the activities of a unitary enterprise; 

the information concerning the agency or agencies with the capacity of the owner of the property of a unitary enterprise; 

the name of the organ of a unitary enterprise (director, director, general director); 

the procedure of appointing the director of a unitary enterprise, as well as the procedure of the conclusion, change and termination of the labour contract with him shall be regulated in accordance with labour legislation and other normative and legal acts containing the norms of labour law;  

the information concerning the branches and representations of a unitary enterprise;

a list of funds created by a unitary enterprise, the amount, the procedure of formation and use of these funds;  

other information envisaged by the present Federal Law. 

4. The charter of a State or municipal enterprise, besides the information listed in item 3 of this Article, shall contain the information concerning the amount of the charter fund of the State or municipal enterprise, the procedure and the sources of its formation, the procedure, amount and time schedule for the transfer of a share of the profit of  the State or municipal enterprise to an appropriate budget, as well as concerning the areas of using the profit retained by the State or municipal enterprise. 
5. The charter of a unitary enterprise may also contain other provisions that must not contradict the present Federal Law and other federal laws.  

6. Changes of the charter of a unitary enterprise shall be introduced by decision of a State agency the Russian Federation, a State agency of the Russian Federation’s subject, or agencies of local self-government with the power to confirm the charter of a unitary enterprise. 

Changes of the charter of a unitary enterprise, or the charter of a unitary enterprise in a new edition shall be subject to State registration in the procedure determined by Article 10 of the present Federal Law on State registration of a unitary enterprise. 

Changes of the charter of a unitary enterprise, or the charter of a unitary enterprise in a new edition shall acquire force for third parties from the moment of their State registration, and in the instances established by present Federal Law, from the moment of notifying the agency effectuating State registration of juridical persons. 

Article 10. State registration of unitary enterprise 

 1. A unitary enterprise shall be subject to State registration in a State agency effectuating State registration of juridical persons in the procedure determined by the Federal Law “On State registration of juridical persons”.  

2. For State registration of juridical persons, a decision of the empowered State agency of the Russian Federation, the empowered State agencies of the Russian Federation’s subject or an agency of local self-government as to the creation of a unitary enterprise, the charter a unitary enterprise, and the information on the composition and value of the property consolidated to it by right of economic jurisdiction or operative management are submitted.  

CHAPTER III. PROPERTY AND CHARTER FUND OF UNITARY ENTERPRISE

   

Article 11. Property of unitary enterprise

     1. The property of a unitary enterprise shall be formed by:

the property consolidated to it by right of economic jurisdiction or operative management by the owner of this property; 

the fruits, products and revenues resulting from the activity of a unitary enterprise;

the property purchased by a unitary enterprise under a contract or on other grounds;  

other sources not contradicting legislation..    

 2. The right to the property consolidated to a unitary enterprise by right of economic jurisdiction or operative management by the owner of this property is effectuated from the moment of transferring such property to the unitary enterprise, if not otherwise provided for by a federal law or determined by the decision of the owner concerning the transfer of the property to a unitary enterprise.. 

The peculiarities of the right of economic jurisdiction or operative management as regards the immovable located outside the borders of the Russian Federation that constitute federal property, as well as securities, shares or participatory shares in juridical persons located outside the borders of the Russian Federation shall be determined by the Government of the Russian Federation. 

3. In the event of the transfer of the ownership right to a unitary enterprise as a property complex to another owner of state or municipal property, this enterprise shall retain the right of economic jurisdiction or operative management to the property belonging to it. 

Article 12. Charter fund of unitary enterprise 

1. The charter fund of a state or municipal enterprise shall determine the minimum amount of its property guaranteeing the interests of the creditors of this enterprise. 

2. The charter fund of a state or municipal enterprise may be formed by money, as well as by securities, other valuables, property rights and other rights of money value. 

The amount of the charter fund of a state or municipal enterprise shall be determined in roubles.   

3. The charter fund of a state enterprise shall be equal to not less than five thousand minimum salaries as determined by a federal law as of the date of State registration of a state enterprise.  

The charter fund of a municipal enterprise shall be equal to not less than one thousand minimum salaries as determined by a federal law as of the date of State registration of a municipal enterprise. 

4. Federal laws or other normative and legal acts may determine the types of property that shall not form the charter fund of a state or municipal enterprise.

5. No charter fund shall be formed by a treasury enterprise.

Article 13. Procedure of formation of charter fund 

1. The charter fund of a State enterprise shall be formed in full by the owner of its property within three months from the moment of State registration of such an enterprise.  

2. The charter fund shall be regarded as formed from the moment of the transfer of appropriate amounts of money to a bank account to be opened with this purpose, and (or) the transfer in an established procedure to a state or municipal enterprise of other property in full, to be consolidated to it by right of economic jurisdiction or operative management.

Article 14. Increases of a charter fund 

1. An increase of the charter fund of a state or municipal enterprise shall be allowed only after it has been formed in full, including after a transfer to a state or municipal enterprise of immovable or other property, to be consolidated to it by right of economic jurisdiction or operative management. 

2. An increase of the charter fund of a state or municipal enterprise shall be effected by means of additional transfers of property by the owner, as well as by fruits, products and revenues resulting from the activity of a unitary enterprise, and by property purchased by a unitary enterprise under a contract or on other grounds. 
 
3. The decision as to increasing the charter fund of a state or municipal enterprise may be made by the owner of its property only on the basis of the data contained in confirmed annual accounting reports of this enterprise on completed financial year. 

The amount of the charter fund of a state or municipal enterprise, with regard to the amount of its reserve fund, may not exceed the value of net assets of this enterprise.  

4. Simultaneously with making the decision as to increasing the charter fund of a state or municipal enterprise, the owner of its property shall make the decision as to entering appropriate changes in the charter of this enterprise.  

The documents for State registration of the changes of the charter of a State or municipal enterprise in connection with an increase of its charter fund, as well as the documents confirming the increase of the charter of a state or municipal enterprise, shall be submitted to the agency effectuating State registration of juridical persons.  

Failure to submit the documents specified in this item shall be the grounds for refusal of State registration of the changes of the charter of a state or municipal enterprise. 

Article 15. Decreases of a charter fund

1. The owner of the property of a state or municipal enterprise shall have the right, and in the cases envisaged in this Article, the duty to decrease the charter fund of that enterprise. The charter fund of a state or municipal enterprise may not be decreased if as a result of such a decrease its amount becomes less than the minimum amount of a charter fund as determined in accordance with the present Federal Law as of the date of submitting the documents for State registration of these changes of the charter of a state or municipal enterprise, and in the cases when in accordance with this Article the owner of the property of a state or municipal enterprise is obliged to decrease its charter fund, - as of the date of State registration of the State or municipal enterprise. 
2. In case when as of the end of a financial year the value of net assets of a state or municipal enterprise becomes less than the amount of its charter fund, the owner of the property of such an enterprise is obliged to make a decision as to decreasing the amount of the charter fund of a state or municipal enterprise to an amount not exceeding the value of its net assets, and to register these changes in the procedure established by the present Federal Law.  

In case when as of the end of a financial year the value of net assets of a state or municipal enterprise becomes less than the minimum amount of the charter fund as determined by the present Federal Law as of the date of State registration of that enterprise, and within three months the value of net assets is not restored to the minimum amount of the charter fund, the owner of the property of a state or municipal enterprise shall be obliged to make a decision as to liquidating or reorganizing that enterprise.   . 

The value of net assets of a state or municipal enterprise shall be determined on the basis of the information contained in accounting reports in the procedure determined by normative legal acts of the Russian Federation.  

3. If in the cases envisaged by this Article the owner of the property of a state or municipal enterprise within six months after the end of a financial year does not make a decision as to decreasing the amount of the charter fund, restoring the amount of net assets to the minimum amount of the charter fund, or liquidating or reorganizing the state or municipal enterprise, the creditors shall have the right to demand from the state or municipal enterprise termination or early fulfillment of its obligations and compensation of the losses inflicted on them.    

4. Within thirty days from the date of the decision made by the owner of the property of a State or municipal enterprise as to decreasing the charter fund of a state or municipal enterprise, that enterprise shall be obliged to notify in written form all known to it creditors about the decrease of its charter fund and its new amount, as well as to publish the information on that decision in a press organ where the information on State registration of juridical persons is published. The creditors of a state or municipal enterprise shall have the right within thirty days from the date of notification being sent to them about that decision, or within thirty days from the date of the publication of the said information, to demand that the obligations of the state or municipal enterprise be terminated or fulfilled ahead of time, and the losses compensated. 

State registration of a decrease of the charter fund of a State or municipal enterprise shall be effectuated only in case of that enterprise a proof of the notification of the creditors to this effect in the procedure established under this item. 

Article 16. The reserve fund and other funds of a unitary enterprise 

1. A unitary enterprise from its retained net profit shall create a reserve fund in the procedure and in the amount envisaged in the charter of the unitary enterprise. 

The reserve fund shall be used exclusively to cover the losses of a unitary enterprise. 

2. A unitary enterprise from its retained net profit shall also create other funds in accordance with their list and in the procedure envisaged in the charter of a unitary enterprise.

The means transferred to such funds may be used by a unitary enterprise only for the purposes determined by federal laws, or other normative legal acts and by the charter of the unitary enterprise. 

Article 17. The procedure of the effectuation by the owner of right to profit from using property belonging to unitary enterprise 

1. The owner of the property of a state or municipal enterprise shall have the right to part of the profit from using the property under that enterprise’s economic jurisdiction. 

2. The State or municipal enterprise shall every year transfer to an appropriate budget a part of its net profit retained after taxes and other mandatory payments, in the procedure, amount and the time schedule determined by the charter of a state or municipal enterprise.
3. The procedure of distributing the incomes of a treasury enterprise shall be determined by the Government of the Russian Federation, the empowered State agencies of the Russian Federation’s subjects or agencies of local self-government.

 Article 18. Disposal of the property of a state or municipal enterprise 

1. A state or municipal enterprise shall on its own dispose of its movable property belonging to it by right of economic jurisdiction, except the instances determined by the present federal Law, other federal laws and other normative legal acts, as well as by the charter of a State or municipal enterprise.  

2. A state or municipal enterprise shall not have the right to sell the immovable property belonging to it, lease or mortgage it, contribute as a share in the charter (or contributed) capital of an economic society, or otherwise dispose of that property without consent of the owner of the property of a state or municipal enterprise. 

3. A state or municipal enterprise shall dispose of movable and immovable property only to the extent that does not preclude its ability to pursue an activity whose purposes, subject and types are determined by the charter of that enterprise. Transactions completed by a State or municipal enterprise with violation of this requirement shall be void.  

4. A state or municipal enterprise shall have no right without the owner’s consent to complete transactions relating to granting loans, suretyship, obtaining bank guarantees, other encumbrances, cession of claims, or debt remittance, or to sign contracts of simple partnership. 

The charter of state or municipal enterprise may envisage the types and (or) amount of other transactions which shall not be completed without the consent of the owner of the property of that enterprise. 

A transaction completed with violation of the requirements envisaged by this Article may be deemed void upon a lawsuit of a state or municipal enterprise or of the owner of the property of a state or municipal enterprise.

Article 19. Disposal of the property of a treasury enterprise 

1. A federal treasury enterprise shall have the right to alienate or otherwise dispose of the property belonging to it only with the consent of the Government of the Russian Federation or the empowered federal executive agency.  

A treasury enterprise of the Russian Federation’s subject shall have the right to alienate or otherwise dispose of the property belonging to it only with the consent of the empowered State agency of the Russian Federation’s subject. 

A municipal treasury enterprise shall have the right to alienate or otherwise dispose of the property belonging to it only with the consent of the empowered local self-government agency.

The charter of a treasury enterprise may envisage the types and (or) amount of other transactions which may not be completed without consent of the owner of that enterprise. 

A treasury enterprise shall on its own realize its products (works, services), if not otherwise established by federal laws or other normative legal acts of the Russian Federation. 

A transaction completed with violation of the requirements envisaged under this item may be recognized as void upon a lawsuit of a treasury enterprise or of the owner of the property of a treasury enterprise.

2. A treasury enterprise shall have the right to dispose of the property belonging to it, including with the consent of the owner of that property, only to the extent that does not preclude its ability to pursue an activity whose purposes, subject and types are determined by the charter. The activity of a treasury enterprise shall correspond to the budget of incomes and expenses confirmed by the owner of the property of a treasury enterprise.

CHAPTER IV. MANAGEMENT OF UNITARY ENTERPRISE

Article 20. The rights of the owner of a unitary enterprise 

1. The owner of a unitary enterprise shall, regarding this enterprise:  

1) make the decision as to creating the unitary enterprise;

2) determine the purposes, subject, and types of activity of the unitary enterprise; 

3) consolidate to the unitary enterprise property by right of economic jurisdiction or operative management;  

4) confirm the charter of the unitary enterprise, introduce changes to it, including the confirmation of a new edition of the charter of the unitary enterprise; 

5) appoint the director of the unitary enterprise, make, change and terminate the labour contract in accordance with labour legislation and other normative legal acts; 

6) coordinate the appointment of the chief accountant of the unitary enterprise, as well as making, changing and terminating the labour contract; 

7) confirm accounting reports of the unitary enterprise; 

8) make decisions concerning audits, appoint the auditor and determine the amount of the pat for his services; 

9) determine the procedure of developing, confirming and setting the targets of a programme of the activity of the unitary enterprise, confirm the economic efficiency indices of the activity of the  unitary enterprise and control that they be met;

10) control the purpose-appropriate use and safety of the property belonging to the unitary enterprise; 

11) give consent to the disposal of immovable property, and in cases determined by the present Federal Law, other federal laws or normative legal acts, or by the charter of the unitary enterprise, to other types of transactions; 

12) give consent to completing big transactions, and in cases when there is an interest, in concluding a transaction; 

13) give consent to creating branches and opening representations of the unitary enterprise; 

14) give consent to the participation of the unitary enterprise in other juridical persons; 

15) give consent to the participation of unitary enterprise in associations and other unions of juridical persons;

16) make a decision as to reorganizing or liquidating the unitary enterprise in the procedure established by legislation, appoints a liquidation board and confirms liquidation balances of the unitary enterprise; 

17) make a decision as to changing the type of the unitary enterprise;

18) make a decision as to transferring the property of the unitary enterprise to another owner of State or municipal property (the Russian Federation, subject of the Russian Federation, or a municipal formation);

19) enjoy other rights and bears other responsibilities as determined by legislation of the Russian Federation. 

2. The owner of the property of a State or municipal enterprise, besides the capacities determined in Item 1 of this Article, shall form the charter fund of a State or municipal enterprise and make a decision as to increasing or decreasing the amount of the charter fund. 

3. The owner of the property of a treasury enterprise, beside the capacities determined under item 1 of this Article, shall have the right to:

withdraw from the treasury enterprise surplus property or property that is out of use or the use of which is not purpose-oriented;   

inform the treasury enterprise of mandatory orders for supplies of goods, carrying out works, rendering services for State or municipal needs;

approve the budget of incomes and expenses of the treasury enterprise. 

4. The owner of the property of a unitary enterprise shall have the right to bring action for the annulment of a disputable transaction involving the property of a unitary enterprise, as well as that with the demand to apply the consequences of a recognized annulment of a void transaction in the cases determined by the Civil Code of the Russian Federation and the present Federal Law.    

5. The owner of the property of a unitary enterprise shall have the right to demand a withdrawal of the property of the unitary enterprise from another person’s unlawful ownership.

6. The legal capacity of the owner of the property of a federal treasury enterprise regarding the creation, reorganization and liquidation of a federal treasury enterprise, change of the type of a federal treasury enterprise, transfer of the property of a federal treasury enterprise to another owner of state or municipal property, confirmation of the charter and changes of the charter of that enterprise shall be effectuated by the Government of the Russian Federation. 

Other legal capacities of the owner of the property of a federal treasury enterprise shall be effectuated by the Government of the Russian Federation or the empowered federal executive agencies. 

The legal capacity of the owner of the property of a unitary enterprise whose property is owned by the Russian Federation shall not be transferred by the Russian Federation to subject of the Russian Federation or to a municipal formation. 

The legal capacity of the owner of the property of a unitary enterprise whose property is owned by subject of the Russian Federation shall not be transferred by subject of the Russian Federation to the Russian Federation, other subject of the Russian Federation, or to a municipal formation. 

The legal capacity of the owner of the property of a unitary enterprise whose property is owned by a municipal formation shall not be transferred by the municipal formation to the Russian Federation, to subject of the Russian Federation, or to another municipal formation.

Article 21. Director of unitary enterprise 

1. The director of a unitary enterprise (director, general director) shall be the sole executive organ of the unitary enterprise. The director of a unitary enterprise shall be appointed by the owner of the property of the unitary enterprise. The director of a unitary enterprise shall be accountable to the owner of the property of the unitary enterprise. 

The director of a unitary enterprise shall act in the name of the unitary enterprise without a power of attorney, including represent its interests, complete in the established procedure transactions in the name of the unitary enterprise, confirm the structure and the staff list of the unitary enterprise, hire the personnel of that enterprise, make, change and Terminable labour contracts with the personnel, issue orders, issue powers of attorney in the procedure established by legislation.   

The director of a unitary enterprise shall organize implementation of the decisions made by the owner of the property of the unitary enterprise. 

The rights and duties of the director of a unitary enterprise shall be determined by the present Federal Law, other legal acts and the contract between him and the owner of the property of the unitary enterprise. 

2. The director of a unitary enterprise may not be a founder (or participant) of a juridical person, to hold a post or engage in other paid activities in State agencies, local self-government agencies, commercial or non-commercial organizations, except in academic, research or other creative activity, be a sole executive organ or member of a collegial executive organ of a commercial organization, except in those cases when the participation in the organs of a commercial organization is part of the official duties of the said director, or to participate in strikes. 

The director of a unitary enterprise shall undergo certification in the procedure established by the owner of the property of the unitary enterprise. 

3. The director of a unitary enterprise shall account of the activity of the enterprise in the procedure and according to the time schedule determined by the owner of the property of the unitary enterprise. 

4. In the instances envisaged by federal laws and the legal acts based thereupon, within a unitary enterprise consultative bodies (academic, pedagogic, scientific, scientific-and-technical councils, etc.) may be created. The charter of a unitary enterprise shall determine the structure of such bodies, their composition and competence.  

Article 22. The interest in a transaction to be completed by a unitary enterprise 

1. A transaction in which the director of a unitary enterprise has an interest may not be completed by the unitary enterprise without the consent of the owner of the property of the unitary enterprise. 

The director of a unitary enterprise shall be considered to have an interest in the completion of a transaction by the unitary enterprise in the event when he himself, his spouse, parents, children, adopted parents or adopted children, brothers (half-brothers) and sisters (half-sisters) and (or) their affiliated persons deemed as such in accordance with the legislation of the Russian Federation: 

 represent a party in a transaction or act in the interests of third parties in their relations with the unitary enterprise, own (separately or jointly) twenty of more percent of shares (or participatory shares, shares) of a juridical person that constitutes a party in the transaction or acts in the interests of third parties in their relations with the unitary enterprise; 

hold positions in the executive bodies of a juridical person that constitutes a party in the transaction or acts in the interests of third parties in their relations with the unitary enterprise; 

in other instances as determined by the charter of the unitary enterprise. 

2. The director of a unitary enterprise shall inform the owner of the property of a unitary enterprise of the following: 

the juridical persons wherein he himself, his spouse, parents, children, adopted parents or adopted children, brothers (half-brothers) and sisters (half-sisters) and (or) their affiliated persons deemed as such in accordance with the legislation of the Russian Federation own a total of twenty or more percent of shares (or participatory shares, shares); 

the juridical persons wherein he himself, his spouse, parents, children, adopted parents or adopted children, brothers (half-brothers) and sisters (half-sisters) and (or) their affiliated persons deemed as such in accordance with the legislation of the Russian Federation hold official posts in administrative bodies;

known to him actual or intended transactions in the completion of which he may be considered to have an interest. 

3. A transaction in the completion of which the director of a unitary enterprise may have had an interest and which has been made with violation of the requirements envisaged in this article may be deemed void upon a lawsuit of the unitary enterprise or of the owner of the property of the unitary enterprise. 

Article 23. Big transaction

1. A big transaction shall be a transaction or several interrelated transactions dealing with purchase, alienation or a possibility of alienation by a unitary enterprise, directly or indirectly of property whose value amounts to more than ten percent of the balance-sheet value of the net assets of a unitary enterprise as determined by the data contained in its accounting reports as of the latest date of reporting, or is more than 50,000 times greater than the minimum salary as established by a federal law. 

2. For the purposes of this Article, the value of the property alienated by a unitary enterprise as a result of a big transaction shall be determined on the basis of the data contained in its accounting reports, and the value of the property purchased by a unitary enterprise – on the basis of the price of the offer of such property. 

3. The decision concerning effecting a big transaction shall be made with consent of the owner of the property of a unitary enterprise. 

4. A big transaction effected with violation of the requirements envisaged by this Article may be deemed void upon a lawsuit of a unitary enterprise or of the owner of the property of a unitary enterprise.  

Article 24. Borrowings of unitary enterprise

1. Borrowings of a unitary enterprise may have the following form: 

credits granted under contracts with crediting institutions; 

budgetary credits granted on the terms and within the limits determined by the budgetary legislation of the Russian Federation. 

State or municipal enterprises also shall have the right to make borrowings by means of placing bonds or issuing bills. 

2. A unitary enterprise shall have the right to make borrowings only under an agreement with the owner of the property of the unitary enterprise concerning the volumes and the areas of using the borrowed funds. The procedure of borrowings by unitary enterprises shall be determined by the Government of the Russian Federation, State agencies of subjects of the Russian Federation, and local self-government agencies, respectively. 

Article 25. Liability of director of unitary enterprise  

 1. The director of a unitary enterprise when effectuating his rights and fulfilling obligations shall act in good faith and reasonably in the interests of the unitary enterprise. 

2. The director of a unitary enterprise, in the procedure established by law, is liable for losses inflicted on the unitary enterprise by his culpable actions (or lack of action), including in case of a loss of the property of the unitary enterprise. 

3. The owner of the property of a unitary enterprise shall have the right to bring a lawsuit in a court against the director of the unitary enterprise pleading redemption of the losses inflicted on the unitary enterprise, in the event envisaged in item 2 of this Article.  
Article 26. Control over activity of a unitary enterprise 

1. Annual audits of the accounting procedures and financial (accounting) reports of a state or municipal enterprise shall be mandatory in the following instances: 

if the proceeds of sale of product (or of the works performed or services rendered) by a State or municipal enterprise in one year exceed by 500,000 times the minimum salary as determined by the legislation of the Russian Federation;

if the total balance-sheet assets of a state or municipal enterprise as of the end of the reporting year exceed by 200,000 times the minimum salary as determined by legislation of the Russian Federation;

in other instances as determined by the owner of the property of a state or municipal enterprise.

For municipal enterprises, by law of subject of the Russian Federation, the financial indices determined in the second and third paragraphs of this item may be lowered.  

2. The accounting procedures and financial (accounting) reports of a treasury enterprise shall be subject to mandatory annual auditing.  

3. The mandatory annual audits of the accounting procedures and financial (accounting) reports of unitary enterprises shall be conducted by auditors selected on the basis of a contest. The procedure holding a contest in order to select auditors for the mandatory annual audits of the accounting procedures and financial (accounting) reports of unitary enterprises shall be determined by the Government of the Russian Federation, the empowered State agencies of subjects of the Russian Federation, or by local self-government agencies. 

4. On the basis of the results of the audits of the accounting procedures and financial (accounting) reports of a unitary enterprise, the auditor shall write an audit report which shall contain:  

a confirmation of the validity of the data contained in the accounting (financial) reports of the unitary enterprise;

information on the instances of violating the accounting procedure and the procedures of financial (accounting) reporting by the unitary enterprise as established by the legal acts of the Russian Federation.
2.5. The control over the activity of a unitary enterprise shall be effectuated by the agency exercising the powers of an owner, and by other empowered agencies. 

3.6. A unitary enterprise, after the end of a reporting period, shall submit to the empowered State agencies of the Russian Federation, to the State agencies of subject of the Russian Federation, or to local self-government agencies accounting reports and other documents the list of which shall be determined by the Government of the Russian Federation, by the executive agencies of subjects of the Russian Federation, or by local self-government agencies. 

Article 27. Public reporting by unitary enterprise 

A unitary enterprise shall be obliged to publish reports on its activity in instances envisaged by federal laws or other normative legal acts of the Russian Federation. 

Article 28. Record keeping by unitary enterprise

1. A unitary enterprise shall be obliged to keep the following documents: 

the charter of the unitary enterprise, as well as changes and amendments to the charter of the unitary enterprise and registered in the established procedure; 

decisions of the owner of the property of the unitary enterprise concerning the creation of  the unitary enterprise and the confirmation of the list of the property to be transferred to the unitary enterprise in economic jurisdiction or operative management, concerning the money value of the charter fund of the state or municipal enterprise, as well as other decisions relating to the creation of the unitary enterprise; 

the document confirming State registration of the unitary enterprise; 

the documents confirming the rights of the unitary enterprise to its balance-sheet property; 

the internal documents of the unitary enterprise;

the provisions concerning the branches and representations of the unitary enterprise; 

the decisions of the owner of the property of the unitary enterprise concerning the enterprise’s activity; 

the lists of the affiliated persons of the unitary enterprise;

the bookkeeping documentation and the accounting reports of the unitary enterprise;

audit reports, reports of state or municipal agencies for financial control;

 other documents as envisaged by federal laws and other normative legal acts, the charter of the unitary enterprise, the internal documents of the unitary enterprise, the decisions of the owner of the property of the unitary enterprise and of the director of the unitary enterprise. 

2. A unitary enterprise shall keep documents envisaged by item 1 of this Article at the location of its director or at another location as determined by the charter of the unitary enterprise. 

3. On liquidation of the unitary enterprise the documents envisaged in item 1 of this Article shall be transferred for keeping to a State archive in the procedure established by the legislation of the Russian Federation. 

CHAPTER V. REORGANIZATION AND LIQUIDATION OF UNITARY ENTERPRISES

 Article 29. Reorganization of unitary enterprise 

1. A unitary enterprise may be reorganized by decision of the owner of the property of the unitary enterprise in the procedure determined by the Civil Code of the Russian Federation, the present Federal Law and other federal laws.  

In the instances determined by a federal law, reorganization of a unitary enterprise in the form of its division or separation from its composition of one or several unitary enterprises shall be carried out on the basis of a decision of the empowered State agency or by a court decision. 

2. Reorganization of a unitary enterprise may be carried out on the form of:

merger of two or several unitary enterprises; 

accession in a unitary enterprise of one or several unitary enterprises; 

division of a unitary enterprise into two  or several unitary enterprises; 

separation from a unitary enterprise of  one or several unitary enterprises; 

transformation of a unitary enterprise into a juridical person of another organizational-legal form in the instances envisaged by the present Federal Law or other federal laws. 

3. In the form of merger or accession, unitary enterprises of the same type whose property belongs to one and the same owner may be reorganized. 
.4. In the event when not provided for otherwise by a federal law, the property of unitary enterprises that arose as a result of reorganization in the form of division or separation, shall belong to the same owner as the property of the reorganized unitary enterprise. 

6.5. A unitary enterprise shall be deemed reorganized, except the cases of reorganization in the form of merger, from the moment of State registration of the newly arisen juridical persons. 

In the event of a reorganization of a unitary enterprise in the form of a merger with another unitary enterprise, the former one shall be deemed reorganized from the moment of an entry in the unified State register concerning the termination of the unitary enterprise which has acceded.  

7.6. A unitary enterprise, not later than within thirty days from the date of the decision to reorganize, shall be obliged to notify of it in written form all the creditors of the unitary enterprise known to it, as well as to publish information concerning that decision in the press organ where the information on State registration of juridical persons is published. The creditors of the unitary enterprise within thirty days from the date when the notification was sent, or within thirty days from the date of publishing information concerning that decision, shall have the right in written form to demand termination or early fulfillment of the corresponding obligations of the unitary enterprise and compensation of their losses. 

8.7. State registration of the newly arisen as a result of reorganization unitary enterprises, the entries concerning the termination of unitary enterprises, as well as State registration of the changes and amendments of the charter, shall be effectuated in the procedure established by the Federal Law “On State registration of juridical persons”, only after the proof has been submitted of the notification of the creditors in the procedure determined by item 6 of this Article.   

If the division balance sheet does not make it possible to determine the legal successor of the reorganized unitary enterprise, the unitary enterprises that newly arose shall bear joint and several responsibility for the obligations of the reorganized unitary enterprise to its creditors, in proportions to the shares in the property or the rights passed to them from the reorganized unitary enterprise, determined in monetary value.  

Article 30. Merger of unitary enterprises

1. A merger of unitary enterprises shall be deemed the creation of a new unitary enterprise to which the rights and duties of two or several unitary enterprises have passed, with termination of the latter. 

2. The owner of the property of the unitary enterprise shall make the decision concerning the confirmation of the act of transfer, the charter of the newly arisen unitary enterprise, and the appointment of its director.  

3. In case of a merger of unitary enterprises the rights and responsibilities of each of them pass to the newly arisen unitary enterprise in accordance with the act of transfer. 

Article 31. Accession to a unitary enterprise

1. An accession to a unitary enterprise shall be deemed the termination of one or several unitary enterprises, with passing of their rights and duties to the unitary enterprise which they are acceded to.  

2. The owner of the property of a unitary enterprise shall make the decision concerning the confirmation of the act of transfer, the changes and amendments to the charter of the unitary enterprise to which the accession is effectuated, and when necessary - concerning the appointment of the director of that unitary enterprise. 

3. In the event of the accession of one or several unitary enterprises to another unitary enterprise, to the latter the rights and duties of the acceded unitary enterprises shall pass in accordance with the act of transfer.  

 Article 32. Division of unitary enterprise 

 1. The division of a unitary enterprise shall be deemed the termination of a unitary enterprise, with passing of its rights and duties to newly created unitary enterprises. 

2. The owner of the property of a unitary enterprise shall make the decision concerning the confirmation of the division balance, the charters of the newly created unitary enterprises, and the appointment of their directors. 

3. In the event of the division of a unitary enterprise, its rights and duties shall pass to the newly created unitary enterprises in accordance with the division balance. 

Article 33. Separation from unitary enterprise 

1. A separation from a unitary enterprise shall be deemed the creation of one or several unitary enterprises, with passing to each of them part of the rights and duties of the reorganized unitary enterprise, without termination of the latter.  

2. The owner of the property of a unitary enterprise shall make the decision concerning the confirmation of the division balance, the charters of the newly created unitary enterprises and the appointment of their directors, as well as concerning the changes and amendments to the charter of the reorganized unitary enterprise, and when necessary – the appointment of its director.    

3. In the event of a separation from a unitary enterprise of one or several unitary enterprises, to each of them part of the rights and duties of the reorganized unitary enterprise shall pass in accordance with the division balance. 

Article 34. Transformation of unitary enterprise

1. A unitary enterprise may be transformed into a State or municipal institution upon the decision made by the owner of the property of the unitary enterprise. 

A unitary enterprise may be transformed into an open joint-stock society in the procedure established by the legislation on privatization. 
2. In the event of the transformation of a unitary enterprise, to the newly arisen juridical person all the rights and duties of the reorganized unitary enterprise shall be passed in accordance with the act of transfer.  

Article 35. Change of the type of unitary enterprise 
1. The change of the type of a state or municipal enterprise shall be deemed its transformation into a treasury enterprise. The change of the type of a treasury enterprise shall be deemed its transformation into a state or municipal enterprise. 

The change of the type of a unitary enterprise shall not be its reorganization.

In the event of the change of the type of a unitary enterprise, no passing of the right of ownership to its property to another owner shall occur.  
2. The change of the type of a state or municipal enterprise may be effectuated in the instances envisaged in Item 5 of Article 8 of the present Federal Law. The change of the type of a treasury enterprise may be effectuated in the instances envisaged in Item 4 of Article 8 of the present Federal Law.

3. The decision concerning the change of the type of a federal state enterprise  or a federal treasury enterprise shall be made by the Government of the Russian Federation.  

The decision concerning the change of the type of a state enterprise of subject of the Russian Federation or a treasury enterprise of subject of the Russian Federation shall be made by the State agency of subject of the Russian Federation which in accordance with the acts determining the status of that agency is empowered to make such a decision.  

The decision concerning the change of the type of a municipal enterprise or a municipal treasury enterprise shall be made by the local self-government agency which in accordance with the acts determining the status of that agency is empowered to make such a decision.  

4. In the event of the change of the type of a unitary enterprise the owner of its property shall make the decision concerning the introduction of the changes to that effect in the charter of the unitary enterprise, and if necessary concerning the appointment of its  director.

The change of the type of a unitary enterprise shall be deemed effectuated from the moment of State registration of the change of the charter of the unitary enterprise. 

5. In the event of the change of the type of a treasury enterprise the owner of the property of that enterprise shall bear subsidiary responsibility for its obligations for six months from the moment of the change of the type of the treasury enterprise. 

Article 36. Transfer of property of unitary enterprise to another owner of state or municipal property 

1. The property of a unitary enterprise may be transferred by its owner to another owner of state or municipal property upon a joint decision made by the said owners in the procedure envisaged by the present Federal Law, other federal laws and other normative legal acts.

The change of the legal status of a unitary enterprise as a result of passing of the ownership right to its property to another owner of state or municipal property shall not be reorganization of a unitary enterprise.  

2. In the event of the transfer of the property of a unitary enterprise to another owner of state or municipal property, the owner of state or municipal property to whom the ownership right to the property of a unitary enterprise is passed shall make the decision concerning the introduction of appropriate changes in the charter of a unitary enterprise and the appointment of its director. 

3. The transfer of the property of a unitary enterprise to another owner of state or municipal property shall be deemed effectuated from the moment of State registration of the changes of the charter of the unitary enterprise. 

Article 37. Liquidation of unitary enterprise 
1. A unitary enterprise may be liquidated by decision of the owner of its property.  . 

2. A unitary enterprise may also be liquidated by decision of a court on the grounds specified in the Civil Code of the Russian Federation. 

In the event of the liquidation of a unitary enterprise by decision of a court, the duties relating to the effectuation of the liquidation of the unitary enterprise shall be imposed on the owner of its property. 

3. The liquidation of a unitary enterprise shall entail its termination, without passing of the rights and duties in the procedure of legal succession to other persons. 
4. In the event of making the decision concerning the liquidation of a unitary enterprise, the owner of its property shall appoint a liquidation commission .

From the moment of the appointment of a liquidation commission the powers relating to the management of the affairs of the unitary enterprise shall pass to it. The liquidation commission shall act in court in the name of the unitary enterprise which is being liquidated. 

5. In the event when during the liquidation of a state or municipal enterprise it is stated that it is unable to satisfy in full the demands of the creditors, the director of that enterprise or the liquidation commission shall appeal to a court of arbitration with a petition to the effect that the state or municipal enterprise be deemed bankrupt.  

6. The procedure of the liquidation of a unitary enterprise shall be determined by the Civil Code of the Russian Federation, by the present Federal Law, and by other normative legal acts. 

7. The liquidation of a unitary enterprise shall be considered to be completed, and the unitary enterprise to have terminated existence, from the moment of making an entry thereof in the unified State register of juridical persons by the agency effectuating State registration of juridical persons.  
CHAPTER VI. CONCLUSIVE AND TRANSITORY PROVISIONS  

 Article 3638. Enactment of the present Federal Law 

The present Federal Law shall be enacted from the day of its official publication. 

Article 3739. Transitory provisions 

1. Until the laws and other normative legal acts that are in effect on the territory of the Russian Federation are brought in conformity with the present Federal Law, the laws and other legal acts shall be applied to the extent that they are not contradictory to the present Federal Law. 

The charters of unitary enterprises, from the day of the enactment of the present Federal Law, shall be applied to the extent that they are not contradictory to the present Federal Law. 

2. The charters of unitary enterprises shall be brought into conformity with the norms of the present Federal Law before July 1, 2003. 

3. The subsidiaries of unitary enterprises created before the enactment of the present Federal Law shall be subject to reorganization in the form of accession to the unitary enterprises that have created them within one year from the day of the enactment of the present Federal Law. 

Article 3840. On bringing normative legal acts in conformity with present Federal Law 

1. To introduce in Part I of the Civil Code of the Russian Federation (A Collection of Legislative Acts of the Russian Federation, 1994, No 32, P. 3301; 2002, No 12, P. 1093) the following changes and amendments: 

in paragraph 3 of Item 2 of Article 48 the words “including subsidiaries” shall be eliminated; 

sentence 2 of Item 1 of Article 54 shall have the following wording: “The names of non-commercial organizations, and the cases envisaged by law the names of commercial organizations shall contain a reference to the character of the activity of the juridical person”; 

paragraph 2 of Item 1 of Article 113 shall be supplemented by the following words: “with the exception of treasury enterprises”;

in Article 114:

Item 4 shall be worded as follows: 

«4. The procedure of the formation of the charter fund of an enterprise based on the right of economic jurisdiction shall be determined by the law on State and municipal unitary enterprises”;  

Item 7 shall be eliminated;

Item 8 shall be considered to be Item 7; 

Article 115 shall be worded as follows: 

«Article 115. Unitary enterprise based on right of operative management 

1. In the instances and in the procedure that are envisaged in the law on State and municipal unitary enterprises, on the basis of State or municipal property a unitary enterprise with the right of operative management may be created (treasury enterprise).

2. The constitutive document of a treasury enterprise shall be its charter confirmed by the empowered State agency or a local self-government agency.   

3. The firm name of a unitary enterprise based on the right of operative management shall contain an indication that the enterprise is a treasury one.   

4. The rights of a treasury enterprise to the property consolidated to it shall be determined in accordance with Articles 296 and 297 of the present Code and the law on state and municipal enterprises. 

5. The owner of the property of a treasury enterprise shall bear subsidiary responsibility for the obligations of that enterprise in case of insufficiency of its property. 

6. A treasury enterprise may be reorganized or liquidated in accordance with the law on State and municipal enterprises; 

Item 1 of Article 300 shall be worded as follows:  

“1. In the event of transfer of the right of ownership in a unitary enterprise as a property complex to another owner of state or municipal property, this enterprise shall retain the right of economic jurisdiction or the right of operative management in the property belonging to it.”  

2. The President of the Russian Federation and the Government of the Russian Federation shall bring their normative legal acts in conformity with the present Federal Law. 

Annex 2. Amendments to the Model Contract With the Director of a Federal state  unitary enterprise 

Draft

MODEL 

CONTRACT

with the director of a federal state  unitary enterprise 

Contract

with the director of a federal State (treasury) enterprise

___________________________________________________________________________

(the federal executive agency responsible 

___________________________________________________________________________

for coordination and regulation of the activity

___________________________________________________________________________

in sector (sphere of management))

___________________________________________________________________________

hereinafter referred to as “Executive Agency”,

in the person of _____________________________________________________________________,

(surname, name, patronymic of the representative of the Executive Agency)

acting on the basis of  ___________________________________ on the one hand,

and _________________________________________________________________________,

(surname, name, patronymic of the director)

hereinafter referred to as “Director” who shall appointed to the position of 

___________________________________________________________________________

(position – general director, director)

of the federal State executive enterprise

___________________________________________________________________________,

(the name of the federal State (treasury) enterprise)

hereinafter referred to as “Enterprise”, on the other hand, have concluded this Contract concerning the following. 

1. Subject of Contract

This contract shall regulate the relations between the Executive Agency and the Director dealing with the execution by the latter of the duties of the General Director (Director) of  the federal State (treasury) enterprise. 

2. The Competence and the right of the Director 

2.1. The Director shall be the sole executive organ of the enterprise and shall act on the basis of one-man management.

2.2. The Director shall on his own resolve all the issues dealing with the enterprise’s activity, except those issues that by legislation of the Russian Federation are placed within the competence of other organs.

2.3. The Director shall:

2.3.1. Organize the operation of the enterprise.

2.3.2. Act without a power of attorney in the name of the enterprise, represent its interests on the territory of the Russian Federation and beyond its borders.

2.3.3. Dispose of the property of the enterprise in the procedure and within the limits established by the legislation of the Russian Federation, the Charter of the enterprise and the present Contract (Ed.).

2.3.4. Conclude contracts, including labour contracts. The hiring of the Chief Accountant, making, changing and terminating the contract with him shall be coordinated by the Director with the Executive Agency.  

This Item has been changed in accordance with Item 8 of Article 20 of the Law “On State and municipal unitary enterprises”.
2.3.5. Issue powers of attorney, effectuate other legal actions.  

2.3.6. Open settlement accounts and other accounts with banks. 

2.3.7. Confirm the staff list of the enterprise. 

2.3.8. Apply to the personnel of the enterprise disciplinary penalty measures and incentives according to the existing legislation of the Russian Federation.

2.3.9. Delegate his rights to his deputies, distributes among them the duties. 

2.3.10. Within his competence, issue orders and decrees, and give instructions that shall be mandatory to all the personnel of the enterprise, confirm the provisions concerning representations and branches
.

2.3.11. Determine in accordance with the legislation of the Russian Federation the content and volume of the information to be considered as commercial secrets of the enterprise, as well as determine the procedure for its protection.  

2.3.12. Prepare motivated proposals as to the changes of the charter fund of the enterprise.

2.3.13. In the event of terminating his contract, shall submit all documentation to the newly appointed director of the enterprise. 

2.3.14. Resolve other issues placed by the legislation of the Russian Federation, the Charter of the enterprise and the present Contract within the competence of the Director. 

3. The obligations of the parties. 

3.1. The Director shall be obliged to:

The expansion and more detailed development of the list of obligations and the introduction of serious limitations on the powers of the director of a State  unitary enterprise will make it possible for the State agencies to more efficiently stand for the interests of the State and control the activity of the director of a State  unitary enterprise. It should be noted that a considerable part of the newly introduced limitations duplicate the corresponding provisions of the draft model charter of a federal state  unitary enterprise, however in a situation when the charters of a considerable number of federal state  unitary enterprises do not contain such limitations, such an approach (until the enactment of the Law “On State and municipal unitary enterprises” and making appropriate changes in the charters of State  unitary enterprises) seems to be the only correct one. 

3.1.1. Manage the enterprise in good faith and reasonably, ensure that the economic efficiency indices of the activity (Ed.) set for the enterprise be met, and exercise other powers placed by legislation, the Charter of the enterprise and the present Contract  within his competence. 

The wording of Item 3.1.1. was changed in accordance with Decree of the Government of the RF of 3 February, 2000 No 104 “On tightening control over the activity of a federal unitary enterprise and managing the shares of open joint-stock societies that are federal property” and the provisions of the Law “On State and municipal unitary enterprises”. The term “main economic indices” was replaced by “economic efficiency indices” .
3.1.2. When executing his official duties, be guided by the legislation of the Russian Federation, the Charter of the enterprise and the present Contract.

3.1.3. Ensure timely and high-quality fulfillment of all the contracts and obligations of the enterprise. 

3.1.4. Ensure the development of the material and technical base and increase the volume of paid works and services. 

3.1.5. Ensure that the results of the enterprise’s activity meet the economic efficiency indices of the activity (Ed.) set in the established procedure. Avoid making decisions that may result in the enterprise’s insolvency (bankruptcy). 

The wording of Item 3.1.5. was changed according to Decree of the Government of the RF of 3 February, 2000 No 104 “On tightening control over the activity of a federal unitary enterpris and managing the shares of open joint-stock societies that are federal property” and the provisions of the Law “On State and municipal unitary enterprises”. The term “main economic indices” was replaced by “economic efficiency indices”.
3.1.5а. Ensure profitable operation of the enterprise and timely transfers to the federal budget of a share of the profit from the use of the enterprise’s property in economic jurisdiction, in the amount and according to the time schedule that shall be every year determined by the Executive Agency in accordance with the existing legislation of the Russian Federation and the Charter of the enterprise
. 

 Item 3.1.5а. was introduced in accordance with Decrees of the Government of the RF of 9 September 1999 No 1024 “On the concept of the management of State property and privatization in the RF” and  of 3 February, 2000 No 104 “On tightening control over the activity of a federal unitary enterprise and managing the shares of open joint-stock societies that are federal property”, and the provisions of the Law “On State and municipal unitary enterprises”. 
3.1.5b. Ensure that the enterprise operate in accordance with the budget of incomes and expenses approved by the Executive Agency
;

3.1.6. Ensure that the movable and immovable property consolidated to the enterprise be kept in an appropriate condition, carry out timely capital and current repairs of the immovable property. 

3.1.7. Ensure that all the workplaces are adequately equipped with technical appliances and create therein working conditions that are in conformity with the uniform intersectoral and sectoral rules of occupational safety, and the sanitary norms and rules that are to be developed and approved in the procedure established by legislation.

3.1.8. Ensure timely and in full payment of all the taxes, fees and mandatory payments to the budget of the Russian Federation, the appropriate budgets of subjects of the Russian Federation and municipal formations, and to extrabudgetary funds, as established by the legislation of the Russian Federation.

3.1.9. Ensure timely payment of salaries, bonuses, allowances and other payments in the monetary form to the workers of the enterprise.

3.1.10. Not disclose information considered to be professional or commercial secret that has become known to him as a result of the execution of his official duties.  

3.1.11. Ensure that civil defense requirements be met. 

3.1.12. Complete all transactions with the enterprise’s immovable property, including lease, sale, barter, gift, pledge or transfer for temporary use, contributions to the charter capital of other juridical persons, or otherwise dispose of the immovable property  (reconstruction of premises, changes of profile, demolition, etc.) exclusively in the event of the consent on the part of the federal agency for managing State property (or its territorial agency), coordinated with the Executive agency
.

3.1.12а. Complete all transactions with shares (or participatory shares, shares), including lease, sale, barter, gift, pledge or transfer for temporary use, that were transferred to the enterprise by its owner, purchased at the expense of the enterprise’s profit, received by the enterprise in other ways, exclusively in the event of consent on the part of the federal agency for managing State property (or its territorial agency), coordinated with the Executive Agency
.

3.1.12b. Complete big transactions (a transaction or several interrelated transactions dealing with acquisition, alienation or a possibility of alienation by the enterprise, directly or indirectly, of property whose value constitutes more than ten percent of the charter fund of the unitary enterprise and by more than 50,000 times exceeds the minimum salary as determined by a federal law
) with consent of the federal agency for managing state property coordinated with the Executive Agency
.

3.1.12c. Make borrowings by placing bonds or issuing bills, with consent of the Executive Agency
.

3.1.12d. Complete all transactions with the property of the enterprise, including lease, sale, barter, gift, pledge or transfer for temporary use, contributions to the charter capital of other juridical persons, or otherwise dispose of the property of the enterprise  exclusively in the event of the consent on the part of the federal agency for managing state property (or its territorial agency), coordinated with the Executive Agency
.

The principal idea underlying the changes of the wording of Item 3.1.12. and the introduction of Items 3.1.12а.-3.1.12г. consists in extending to the powers of the director of a State  unitary enterprise the limitations similar to the limitations imposed on  the executive body of a joint-stock society in accordance with the Law «On joint-stock societies”, and limiting the powers of the State’s representative in joint-stock societies with the participation of the State, in accordance with Decree of the President of the RF of 10 June 1994 No 1200 “On some issues dealing with ensuring state management of the economy”, with documents, as well as coordination of the draft contract with the provisions of Articles 6, 18, 23, 24 of the Law “On state and municipal unitary enterprises” and the draft charter of a State  unitary enterprise. 

3.1.13. Ensure that the property of the enterprise, immovable including, be used according to the purposes corresponding to the activities of the enterprise as determined by the charter of the enterprise, as well as ensure that the budgetary and extrabudgetary funds allocated to the enterprise be used according to its purposes. 

3.1.14. Submit reports on the activity of the enterprise in the procedure and according to the time schedule established by the legislation of the Russian Federation. 

Annually submit for the approval of the Executive Agency a business plan for the development of the enterprise.  

3.1.15. Submit to the Executive Agency proposals concerning the ways to achieve the purposes of the enterprise’s activity, as well as the information on current and prospective planning of the financial and economic, economic and other results of the enterprise’s activity.  
It would be more appropriate to unite the last paragraph of Item 3.1.14. and Item 3.1.15. as a separate Item and word as  follows.
3.1.15а. Submit to the Executive Agency proposals concerning the ways to achieve the purposes of the enterprise’s activity. Develop and submit for the approval of the Executive agency a programme (plan) of current (annually) and prospective (according to the time schedule established by the Executive Agency) activity of the enterprise.  Submit to the Executive Agency the information concerning the implementation of the current and prospective activity of the enterprise in the procedure and according to the time schedule established by the Executive Agency. 

This item was included in accordance with Decrees of the Government of the RF of 9 September 1999 No 1024 “On the concept of the management of state property and privatization in the RF” which stipulated that the programmes of current and prospective activity shall become one of the principal mechanisms of managing state  unitary enterprises by State agencies, and No 228 of 10 April, 2002 “On measures aimed at improving the efficiency of the use of federal property consolidated to federal state  unitary enterprises in economic jurisdiction” which established the procedure of the development and confirmation of such programmes, as well as with the provisions of Article  20 of the Law “On state and municipal unitary enterprises».

It should be noted that Decree No 228 addressed only annual programmes of activity, whereas no mention was made of the issues of the development and implementation of prospective programmes of development which are no less important. 
Also it is necessary to note that the terms used must be brought in conformity: in Decree No 228 the term “programme of activity” is used, whereas in Article 20 of the Law – “plan (programme) of financial and economic activity”.     

3.1.15б. Develop and submit budgets of incomes and expenses for the approval of the Executive Agency
;

The inclusion of Items 3.1.16.-3.1.18. in the list of duties will to a certain extent protect the State from unfair actions of the director of a state  unitary enterprise. 

3.1.16. During the period of operation of this contract the Director of the enterprise shall not have the right to
: 

· be the founder (participant) of a juridical person, 

· hold office and perform other paid activity in State agencies, agencies of local self-government, commercial and non-commercial organizations, except academic, research and other creative activity, engage in entrepreneurial activity, act as a sole executive organ or a member of a collegial executive organ of a commercial organization, except the cases when participation in the organs of a commercial organization is part of the official duties of this director and is determined by the Executive Agency.

· take part in strikes;

· use for his own purposes the property of the enterprise, the incomes from the use of the property of the enterprise, the product manufactured and  the profit obtained. 


          3.1.17. To have no personal interest (except for the reward determined by the present Contract) in the transactions concluded by the enterprise, acting only in the role of a representative of the latter. In the event of a situation when the conclusion of a certain transaction involves the Director’s personal interests or the interests of his spouse, parents, children, brothers, sisters and (or) their affiliated persons recognized as such in accordance with the legislation of the Russian Federation, the Director shall, in the procedure and according to a time schedule established by the Executive Agency, inform the Executive agency thereof and suspend the transaction until the latter makes a decision
.

The norms contained in Item 3.1.17. allow the Executive Agency under certain conditions, for example in the event of an obvious benefit for the enterprise, to give permission for such a transaction to be effectuated. In this connection it should be noted that this approach creates the conditions for corruption and personal enrichment of officials. Therefore simultaneously with introducing such norms it is necessary to more carefully develop the mechanisms of decision-making and control over such transactions.  

3.1.18. The Director, during the period of operation of this contract, in the procedure and according to a time schedute established by the Executive Agency, shall submit the following information to the latter
:

· his incomes and property;

· the juridical persons wherein he, his spouse, parents, children, brothers, sisters and (or) their affiliated persons recognized as such in accordance with legislation of the Russian Federation own a total of twenty or more percent of shares (or participatory shares, shares);

· the juridical persons wherein he, his spouse, parents, children, brothers, sisters and (or) their affiliated persons recognized as such in accordance with legislation of the Russian Federation hold office in administrative bodies;

· known to him planned or being effected transactions in which he may be considered to have an interest.   


The Inclusion of Item  3.1.18. in the list of responsibilities of the director of a State  unitary enterprise must, of course, be accompanied by guarantees of non-disclosure of obtained information by the Executive Agency. With this purpose Item 3.2.10. was added to the draft contract. Besides, it is necessary to adopt legal acts which could impose appropriate limitation on the access to that information and personal responsibility of the officials for disclosure of the obtained information.
3.2. The Executive Agency shall be obliged to:

3.2.1. Not interfere with the operative and administrative activity of the Director, except in the cases envisaged by the legislation of the Russian Federation, the Charter of the enterprise and the present Contract (Ed.).

3.2.2. Within one month provide answers to the appeals on the part of the Director concerning issues that need to be agreed upon (resolved) with the Executive Agency.
3.2.3. Take appropriate measures in the event of the Director appealing on issues dealing with a potential insolvency of the enterprise. 

3.2.4. Take all the measures necessary for a timely transfer to the enterprise’s account of the budgetary funds allocated to pay for a State order
 (Ed.) fulfilled by the enterprise
.

3.2.5. To determine, in the established procedure, the amount of the profit of the enterprise which is due to be paid to the federal budget. 
3.2.6. To provide the Director with appropriate work conditions needed for efficient work.  

3.2.7. To establish, upon an agreement with the federal agency for managing State property, the requirements as to the form, the content and the periodic frequency of submitting the proposals concerning the ways to achieve the purposes of the activity of the enterprise which would be mandatory for the Director, and the rules and the procedure for their evaluation.  

3.2.8. To certify the Director in accordance with the requirements determined by the legislation of the Russian Federation.

3.2.9. To make, in the established procedure, the decisions concerning calling the Director to account for improper performance of his duties.

3.2.10. Not to disclose the information given by the Director in accordance with Item 3.1.18. of the present Contract. 

See comments to Item 3.1.18.
4. Payment for labour and social guarantee to the Director 

 The currently existing system of payment for the labour of the director lacks flexibility as far as the incentives for the director’s activity are concerned, and needs to be improved (the system of payment for the labour of the director which is being applied by the Ministry of State Property of Russia has only two components – salary and a share of the enterprise’s profit). It is necessary to implement an extensive system of bonuses with regard to the specificity of the tasks being set for an enterprise. The amount of these bonuses must depend on the results of the director’s operation – the dynamics of the enterprise’s profit, the relative success of the implementation of investment projects, economy of resources, the dynamics of an average salary, etc.). 

It is assumed that one of the main criteria for paying an additional reward to the director should be the results of the implementation of the programmes (plans) of current and prospective activity of the enterprise. In this connection it must be taken into account that the implementation of prospective investment projects often results in temporary   worsening of the enterprise’s indices, and this must not be regarded as the grounds for  decreasing the amounts of bonuses paid to the director.
4.1. The payment for the labour of the Director consists of his regular salary, a share of the profit of the enterprise determined after all the settlements with the budgets of all levels have been made, a bonus for successful implementation of programmes (plans) of current and prospective activity of the enterprise, other kinds of bonuses.
а) the amount of the salary of the Director shall be
 _____________;

b) the share of the profit of the enterprise shall be ______________;

c) the amount of the bonus for successful implementation of the programme (plan) of current activity of the enterprise shall be____________;

d) the amount of the bonus for successful implementation of the programme (plan) of prospective activity of the enterprise shall be____________;

e) _________________________________________________________________________

(other kinds of bonuses)

4.2. The salary and bonuses to the Director shall be paid simultaneously with the payment of salary to all the workers of the enterprise. 

4.3. In the event when the production operation of the enterprise or of its structural subdivision is suspended by the empowered State agency in connection with a violation of the normative requirements for occupational safety and the ecologic or sanitary-epidemiological standards, the Director of the enterprise shall not have the right to receive rewards envisaged by subitems “b”-“e” of Item 4.1. of the present Contract (Ed.) (from the moment of the suspension of the operation of the enterprise until the moment of liquidation of the violations).

In Item 4.3. the words “for the results of the financial and economic activity” were replaced by “envisaged by subitems “b”-“e” of Item 4.1. of the present Contract”. This replacement was due not only to the changed wording of Item 4.1., but also to the fact that the wording “for the results of the financial and economic activity” was not in conformity even with the wording of Item 4.1. of the Model Contract confirmed by the Ministry of o  State Property.    

4.4. In the event when the Director fails to ensure a timely payment to the workers of the enterprise of all the bonuses, allowances, additional payments and compensations envisaged by legislation and/or the collective contract, the incentives shall not be applied to him until the moment when the arrears on those kinds of payments to the workers of the enterprise are liquidated in full.

4.5. The duration of the annual leave of the Director shall be ___________ 
 workdays and may be granted to him either in full or in parts. The exact timing of the annual leave shall be determined by the Director upon an agreement with  the Executive Agency.

4.6. When going on the annual leave, to the Director a pecuniary aid shall be paid in the amount of _________.

4.7. The Director and his family shall be paid a compensation for moving to another area, as determined by the Contract, in the amount of _________
.

4.8. In case of the death of the Director his family shall receive a lumpsum payment in the amount of  __________.

4.9. In the event of disability the Director shall receive a compensation in the amount of  _________.

4.10. In the event of termination of the Contract on the initiative of the Executive Agency on grounds not associated with improper execution by the Director of his duties as envisaged by the present Contract and the legislation of the Russian Federation, a compensation shall be paid to the Director in the amount of  _________.

5. The liability of the Director 

5.1. The Director of the enterprise shall bear responsibility in the procedure and on the conditions established by the legislation of the Russian Federation and the present Contract.

5.2. For improper execution by the Director of his duties, the Executive Agency (Ed.) may apply to him the following measures: 

а) reproof;

b) reprimand;

c) severe reprimand;

d) dismissal, including on the grounds envisaged by the present Contract;

e) dismissal, including on the grounds envisaged by the present Contract, with a simultaneous submission of an appeal concerning the disqualification of the Director in the procedure established by the Law of the Russian Federation “On disqualification”. 

The application of a disciplinary penalty envisaged in subitem “e” of Item 5.2. of the draft contract will make it possible for the State administrative agencies, after the enactment of the Law “On disqualification”, to respond more adequately to the actions of inconscientious directors of state  unitary enterprises. 
The disciplinary penalty shall be effective for one year and may be lifted before the expiry of this term on the initiative if the Executive Agency.

From the last paragraph of Item 5.2., the possibility of lifting the disciplinary penalty on the appeal of the staff of the enterprise. We believe that the staff has no right to interfere in the relations between the owner and the director.   

The system of disciplinary penalties must be interconnected with the system of rewarding the director of a state  unitary enterprise; the penalties may be imposed on him by the owner’s representative which will make it possible to apply more efficiently such measures of influencing the directors of state  unitary enterprises as reduction or elimination of bonuses.  

It is necessary that the imposition of a certain disciplinary penalty would also result in reduction or elimination of all kinds of incentives until the disciplinary penalty is lifted. Only in that case disciplinary penalties will become a really efficient lever of management and cease to be a formality. 

5.2а. The imposition on the Director of a disciplinary penalty envisaged in subitem “a” of Item 5.2. of the present Contract will simultaneously reduce all kinds of rewards and bonuses envisaged in subitems “b”-“e” of Item 4.1. of the present Contract by 25%, those in subitem “b” of Item 5.2. of the present Contract – by 50%, those in subitem “c” of Item 5.2. of the present Contract - by 75%. In the event of imposing on the Director of a disciplinary penalty envisaged in subitems “d” and “e” of Item 5.2. of the present Contract, the rewards and bonuses envisaged in subitems “b”-“e” of Item 4.1. of the present Contract shall not be paid.

5.3. The Director may be brought to material, administrative and criminal responsibility in the cases envisaged by the existing legislation of the Russian Federation.

6. Changes and termination of the Contract 

6.1. Each of the parties under the present Contract shall have the right to bring up a question to the other party concerning making changes (corrections) or additions to it, which shall be documented by an additional agreement supplementing the Contract.   

6.2. The Contract may be terminated on the grounds envisaged by the labour legislation of the Russian Federation. The Contract (Ed.) may be Terminabled by decision of the Executive Agency in the event of:

The list of the grounds for terminating the labour contract (or contract) with the director of a state  unitary enterprise should be considerably expanded which will make it possible to more efficiently protect the interests of the State and to respond more severely to the  failure by the directors of State  unitary enterprises to properly execute their duties    

In principle, the possibility to dismiss the director of a state  unitary enterprise on the grounds of his nonexecution of any of his duties as determined by the labour contract, or any culpable actions (or lack of action) on the part of the director may be envisaged – certainly with the exception of the instances when this failure to execute the duties occurred due to force majeure circumstances.  

а) failure to meet the established economic efficiency indices of the unitary enterprise’s activity;

b) failure to ensure that audits are conducted in the established procedure;

c) failure on the part of the Director to meet the employment requirements as found out by the results of his certification;

d) failure to implement the decisions of the Government of the RF or federal executive agencies;  

e) effecting transactions with the property in the economic jurisdiction (operative management) (Ed.) of the enterprise, with violation of the requirements of legislation and the specific legal capacity of the enterprise as determined by the charter of the enterprise; 

f) arrears of wages for more than 3 months accumulated through the Director’s fault.

6.3. The Contract with the Director may not be Terminabled if his failure to execute his duties occurred for objective reasons nor depending on the will of the Director.

6.4. The Contract with the Director may be Terminabled in accordance with Article 81 of the Labour Code of the RF
 on other additional grounds for dismissal. 

For example:

violation, through the fault of the Director as found our in the procedure established by the legislation of the Russian Federation, of the requirements concerning occupational safety, which entailed a decision made by the director of the State labour inspectorate and a State labour inspector to the effect that the operation of the enterprise or its structural subdivision be suspended, or a court decision to the effect that the enterprise be liquidated, or the operation of its structural subdivision be Terminabled; 

failure to ensure the use of the property of the enterprise, immovable including, according to the purposes compatible with the activities of the enterprise as determined by the Charter of the enterprise, as well as failure to use according to the set purposes the budgetary and extrabudgetary funds allocated to the enterprise for more than three months; 

disclosure by the Director of the information considered to be employment or commercial secret that has become known to him as a result of his execution of his official duties. 

In order to increase the responsibility of the directors of State  unitary enterprises, the items cited by way of example must be included in the general list of the grounds for terminating the Contract. Besides, it would be feasible to supplement the list of the grounds for dismissal with the following items.
failure to fulfill, during more than three months, Item 3.1.8. of the present Contract through the fault of the Director determined in the procedure established by the legislation of the Russian Federation;

violation of the responsibilities envisaged in Items 3.1.5а, 3.1.11.-3.1.18. of the present Contract.

Also, it is necessary to discuss the issue of the feasibility of including in the labour contract (or contract) with the director of a federal state  unitary enterprise a norm in accordance with which the dismissal of the director shall be a measure without any alternative in the event of certain culpable actions committed by the director, e.g., violation of Items 3.1.10-3.1.11d., 3.1.15.-3.1.18. The lack of any alternatives to the dismissal of the director on these grounds will to a certain extent serve as an insurance against a possible conspiracy between the director of an enterprise and the decision-making State officials, diminish the possibility of pressure being exerted on the latter by interested persons, reduce the opportunities for officials to exert pressure, in their turn, on the culprit director of a State  unitary enterprise in order to obtain certain benefits.
6.5. The present Contract with the Director may be terminated unilaterally by the Executive Agency in the event of the absence of the grounds envisaged in Item 6.2. of the present Contract, but not earlier that one year after the coming into force of the present Contract and not later than six months before its expiry. In this case compensation shall be paid to the Director in accordance with Item 4.10. of the present Contract. 

The possibility of terminating the labour contract (or contract) with the director of a State  unitary enterprise on the owner’s initiative, even in the absence of culpable actions (or lack of action) on the part on the director, is of great importance. The necessity of such a decision can be due to the loss of trust in the currently operating director by the owner, and also to the fact that at a certain stage of the enterprise’s development of the implementation of a certain investment project the management of the enterprise might need a person with business qualities and/or knowledge different from that of the currently operating director. Certainly, such a dismissal may be done only with appropriate material compensation.  

The limits to the period wherein such a dismissal may be possible were introduced with the purpose of eliminating the possibility of conspiracy between the officials and the directors of enterprises and misuse of this right by state officials. 

Besides, it is necessary to develop measures ensuring personal responsibility of the officials in the instances when they make wrong decisions, for example in the event of worsening indices of the enterprise after a replacement of the director. 

7. Other provisions of the Contract

7.1. The present Contract signed by both parties shall come into force from the date of the coordination with the federal agency for property management.

7.2. The period of the Contract shall be ____________________________
.

7.3. As to the part not envisaged by the present Contract the parties shall abide by the legislation of the Russian Federation and the Charter of the enterprise. 

8. The parties’ addresses and other information 

Executive Agency:

___________________________________________________________________________

(name and address) 

Enterprise:

___________________________________________________________________________

(name and address)

Director:

General Director (or Director) of the federal state  unitary enterprise ________________________________________________________________

(name)

___________________________________________________________________________

(surname, name, patronymic)

Passport: series ____ # _________, issued by _______________________________________

Home address: ____________________________________________________________

Telephone(s): __________________

The Contract signed:

	In the name of the Executive Agency:

___________________________________

(position)

___________________________________

(surname, name, patronymic)

STAMP

___________________________________

(signature)
___________________________________

date (day, month, year)

	Director:

____________________________________

(surname, name, patronymic)

____________________________________

(signature)

___________________________________

date (day, month, year)


	The Contract COORDINATED with the federal agency for property management 

___________________________________

(S.N.P., position)

STAMP ___________________________________

(signature)
___________________________________

date (day, month, year)

	


Annex 3. Amendments to the Model Charter of a federal state  unitary enterprise 

Draft

MODEL 

CHARTER

of a federal state  unitary enterprise 

REGISTERED

_________________________________            

(Registering agency)       

“____” ______________ 20__ 

Registration № __________                

	APPROVED                                  Decree____________________ 

(name of sectoral   _________________________________ federal executive agency _________________________________

responsible for coordination  _________________________________and              regulation of              activity in 
_________________________________

sector _________________________________

(sphere of management))

of “___” ________ 20__  №__
	COORDINATED

Decree____________________

(name of federal agency _________________________________ for State property   _________________________________management) 

of “___” ________ 20__  №__


C H A R T E R

of a federal state  unitary enterprise

_____________________________________________________________________

                 (full name of the enterprise) 

___________________________

      (city)

1. General provisions

1.1. Federal state  unitary enterprise
____________________________________________________________________,

(full name of the enterprise)

hereinafter referred to as “Enterprise”, created (reorganized) in accordance with 

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

(date, number and title of the directive document concerning the creation of the Enterprise)

and shall be the legal successor
 

_____________________________________________________________________

(name of the previously existing enterprise)

in accordance with ____________________________________________________________________.

(act of transfer, division balance)

1.2. The firm name of the Enterprise
:

in the Russian language:

full name – federal State (treasury) enterprise
_____________________________________________________________________

(must contain an indication as to the character of the activity and the owner of the property)

abbreviated name - _____________________

in the English language:

full name - Federal state  unitary enterprise _____________________

abbreviated name - _______________________(Ed.).

1.3. The Enterprise shall be a commercial organization.

1.4. The Enterprise shall be subordinated to 

____________________________________________________________________,
(name of the federal executive agency responsible for coordination and regulation of the activity in the sector (sphere of management))
.

The founder of the Enterprise shall be the Russian Federation
. The functions of the founder of the Enterprise and the management of the Enterprise (Ed.) shall be executed by the federal agency for state property management and the Executive Agency in accordance with the existing legislation of the Russian Federation.

1.5. The Enterprise shall be a juridical person, have an autonomous balance sheet, a settlement account and other accounts with banks, a round stamp with its name, a letterdirector stamp, letterforms, a firm name, a trademark  (service mark)
.

1.6. The Enterprise shall be liable for its obligations with all of its property. The Enterprise shall not be liable for the obligations of its owner (the Russian Federation) (Ed.) and its organs, and its owner (the Russian Federation) (Ed.) and its organs shall not be liable for the obligations of the Enterprise, except in the cases envisaged by the legislation of the Russian Federation (Ed.)
.
1.7. The Enterprise in its own name shall acquire property and personal non-property rights and bear responsibilities, shall be a plaintiff or defendant in a court or an arbitrage court in accordance with the existing legislation of the Russian Federation.

1.8. Location of the Enterprise: ___________________________________

                                         (location of State registration)

Postal address: _____________________________________________________. 

1.9. The Enterprise shall acquire the rights of a juridical person from the moment of its State registration.

1.10. The Enterprise shall have (or not have)
:

а) branches (separate subdivisions)

_____________________________________________________________________

(full name, postal code and postal address)

б) representations

_____________________________________________________________________

(full name, postal code and postal address)

2. The purposes and the subject of the activity of the Enterprise 
2.1. The Enterprise has been created with the purposes of satisfying social needs as a result of its activity, and of generating profit.

2.2. To achieve the purposes specified in Item 2.1 of the present Charter, the Enterprise shall perform, in the procedure established by the legislation of the Russian Federation, the following types of activity (the subject of the Enterprise’s activity):

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

(specify exactly the types of activity)

The Enterprise shall not have the right to perform any types of activity which are not envisaged by the present Charter.

 The wording of the last paragraph of Item 2.2. was changed. In the version of the Ministry of State Property it was as follows: “the Enterprise shall not have the right to perform the types of activity not envisaged by the present Charter, except activities aimed at creating objects of socio-cultural purposes and housing construction in order to satisfy the needs of the workers of the Enterprise”. If these types of activity are needed by a certain enterprise they may be included in the list along with the others. However as far as the majority of enterprises are concerned there is no need to allow such types of activity. Besides, excessive freedom of action might give rise to various misdeeds on the part of the directors of State  unitary enterprises.  

It should also be noted that in order to limit the excessive freedom of action for the directors of State  unitary enterprises, when making the list of the principal types of activity of the enterprise, the words “other types of activity not forbidden by the the legislation of the Russian Federation must not be included in that list . 

2.3. The right of the Enterprise to engage in an activity for which in accordance with the legislation of the Russian Federation a special permission is required (a license) shall arise from the moment the Enterprise obtains it, or within the time period specified by the license, and shall Terminable after its expiry, if not otherwise Stated by the legislation of the Russian Federation.

3. Property of the Enterprise 
3.1. The property of the Enterprise shall be in federal ownership, shall be indivisible and may not be distributed according to contributions (or participatory shares, shares), including among the workers of the Enterprise, shall be consolidated to the Enterprise (Ed.) by right of economic jurisdiction (operative management) (Ed.) and reflected in its separate balance sheet
.

The composition of the property of the Enterprise may not include the property of another form of ownership. 

The plot of land wherein the Enterprise is located shall be granted to it 

for ___________________________________________________________________     

(permanent or fixed-term use, including on lease)

in accordance with ____________________________________________________.

                      (decision of a State or municipal agency)

3.2. The right in the property consolidated to the Enterprise by right of economic jurisdiction (or operative management) shall arise from the moment of the transfer of the property, if not envisaged otherwise by a federal law or determined by decision of the owner (Ed. )
. 

The fruits, product and revenues received as a result of the use of property in economic jurisdiction (operative management) (Ed.) of the Enterprise, as well as the property acquired by it at the expense of its profit, shall be federal property and in the economic jurisdiction (or operative management) (Ed.) of the Enterprise.

3.3. As of the moment of confirmation of the present Charter, the amount of the net assets of the Enterprise shall be __________________________________________________________

(specify the sum in roubles  in words)

including the immovable property object by object, according to Annex № 1 of the present Charter.

The amount of the charter fund of the Enterprise shall be __________________________________
.

3.4. If after the end of a financial year the value of the net assets of the Enterprise shall become less than the amount of the charter fund, the agency that has made the decision concerning the creation of the Enterprise shall, in the established procedure, decrease the amount of the charter fund
.

3.5. An increase of the charter fund of the Enterprise shall be possible only after its formation in full, including after the transfer to the Enterprise of immovable and other property to be consolidated to it by right of economic jurisdiction.   

An increase of the charter fund of the Enterprise may be done by means of an additional transfer of property by the owner, as well as the revenues received as a result of  the Enterprise’s activity (Ed.)
.

3.6. In the event of making a decision as to decreasing the amount of the charter fund the Enterprise shall be obliged to inform its creditors of it in writing
.

3.7. The property of the unitary enterprise shall be formed by: 

· the property consolidated to the unitary enterprise by right of economic jurisdiction (operative management);

· the incomes of the Enterprise resulting from its activity; 

· other sources that do not contradict the legislation of the Russian Federation (Ed.)
.
3.8. The Enterprise shall have the right to sell, lease, pledge or transfer for temporary use, contribute, as a contribution, to the charter (or contributed) capital of economic societies, partnerships and non-commercial organizations, or otherwise dispose of its immovable property (barter, gift, reconstruction, change of profile, demolition, etc.), as well as write it off its balance sheet only with the permission of the federal agency for State property management coordinated with the Executive Agency.  

The Enterprise shall have the right to effect all kinds of transactions (acquisition, alienation, pledge, etc.) with shares (or participatory shares, shares) or other securities only with the permission of the federal agency for State property management coordinated with the Executive Agency.

The Enterprise shall have the right to dispose on its own of all the other property consolidated to it, as well as write it off from its balance sheet, if not otherwise provided for by the legislation of the Russian Federation and the present Charter. In this connection, the writing-off of quickly deteriorating and low-value objects shall be done by the Enterprise on its own, while that of equipment and means of transportation – with the permission of the Executive Agency.

The Enterprise shall have the right to effect big transactions (a transaction or several interrelated transactions involving acquisition, alienation or the possibility of alienation by the Enterprise of the property whose value constitutes more than ten percent of the charter fund of the unitary enterprise or by more than 50,000 times exceeds the minimum salary as determined by a federal law
) with the permission of the federal agency for State property management coordinated with the Executive Agency
.
3.8а. The Enterprise shall have the right to alienate or otherwise dispose of its property only with the permission of the federal agency for State property management coordinated with the Executive Agency
. 
            In order to organize an efficient system of management and control over the activity of state  unitary enterprises and to limit excessive freedom of action for the directors of these enterprises, the charter of a state  unitary enterprise must contain norms that would guarantee safety of state property and protect this property from “non-purpose-oriented” use. The most critical, from the point of view of potentially negative consequences for an enterprise, are various operations involving immovable property and securities. Therefore the transactions with these types of property must be effected not only with the permission of the federal agency for State property management but also in coordination with the Executive Agency whose representatives directly control the activity of the enterprise, have better knowledge of the situation and are able to estimate the feasibility of certain actions. The imposition of more severe limitations on transactions with securities is associated with the need for a greater control over the enterprise’s operation in the rather risky and specific business sphere.  

It should be noted that Articles 6, 18 and 23 of the Law “On State and municipal unitary enterprises” do impose such limitations on the activity of unitary enterprises, whereas the limitations proposed here are more strict, which however is allowed by Article 18 of that Law.  

3.9. The rights of the Enterprise to the objects of intellectual property created in the process of its economic activity shall be regulated by the legislation of the Russian Federation. 

3.10. The Enterprise shall on its own dispose of the results of its production activity, its product (except in the cases determined by the legal acts of the Russian Federation), its earned net profit retained by the Enterprise after paying the taxes established by the legislation of the Russian Federation and making other mandatory payments, and the transfer to the federal budget of a share of profit from the use of the property of the Enterprise in the amount and according to the time schedule determined by the legislation of the Russian Federation (Ed.).

By decision of the federal agency for State property management (Ed.) the share of net profit left at the disposal of the Enterprise may be allocated to increase the charter fund of the Enterprise
.

3.10а. The procedure of distributing the incomes of the Enterprise shall be determined by the federal agency for State property management in coordination with the Executive Agency
.

3.11. The share of net profit left at the disposal of the Enterprise shall be used by the Enterprise in the established procedure, including
:

· implementation and mastering of new equipment and technologies, occupational safety and environment protection measures;

· creation of the funds of the Enterprise, including those that are used to cover losses; 
· development and expansion of the financial and economic activity of the Enterprise, augmentation of its circulating assets;

· construction, reconstruction, renovation of capital assets;

· research and research-and-development activity
, studies of the market situation, consumer demand, marketing 
· purchases of foreign currency, other currency and material valuables, securities;

· promotion of the products and services of the Enterprise;

· purchases and construction of housing (or sharing) for those workers of the Enterprise who need to improve their housing conditions in accordance with the legislation of the Russian Federation;

· material incentives, training and professional improvement of the staff of the Enterprise;

__________________________________________________________________.

(specify other areas for the use net profit, including with regard to the provisions of the collective contract)

3.12. The Enterprise shall create a reserve fund. 
The amount of the reserve fund shall be no less than ___ percent of the charter fund of the Enterprise, if not Stated otherwise by the legislation of the Russian Federation.

The reserve fund of the Enterprise shall be formed by means of annual deductions in the amount of ___ percent of the share of net profit retained by the Enterprise until the amount determined in this Item of the Charter is achieved, if not Stated otherwise by the legislation of the Russian Federation.

The reserve fund of the Enterprise shall be used to cover its losses, in the event of absence of other funds, and may not be used for other purposes. 

3.13. The Enterprise shall have the right to create other funds from the profit retained by the Enterprise in the amounts allowed by the existing legislation of the Russian Federation, including:

· the social welfare fund in the amount of _______
 which shall be used to resolve the issues dealing with improving the health of the workers of the Enterprise, including prevention of occupational diseases;

· the housing fund in the amount of _______
, which shall be used to purchase dwellings for those workers of the Enterprise who need to improve their housing conditions; 
· the fund of material incentives for the workers of the Enterprise in the amount of _______
 which shall be used to provide material incentives for the workers of the Enterprise.

4. The rights and the duties of the Enterprise 

4.1. The Enterprise shall build its relations with other organization and citizens in all spheres of economic activity on the basis of agreements and contracts. 
The Enterprise shall be free to choose the subject and the content of contracts and obligations or any forms of economic relationships which do not contradict the legislation of the Russian Federation and the present Charter.

4.2. The Enterprise shall set the prices and tariffs on all the kinds of produced works, services, manufactured and realized product in accordance with the normative legal acts of the Russian Federation.

4.3. To achieve the purposes determined by the Charter, the Enterprise shall have the right in the procedure established by the existing legislation of the Russian Federation to do the following
:

· create branches and open (Ed.) representations in coordination with the federal agency for State property management and the Executive Agency
;

· confirm provisions on branches and representations, appoint their directors, in coordination with the federal agency for State property management and the Executive Agency to make decisions concerning reorganization and liquidation of its branches and representations;

· conclude all kinds of contracts with juridical and physical persons that do not contradict the legislation of the Russian Federation or the purposes and the subject of the activity of the Enterprise, as well as the requirements stipulated in Item 3.8. of the present Charter;

· effect transactions that involve granting loans, giving suretyship and guarantees, other types of encumbrance, assignment of the right of demand, transfer of debt with the consent of the Executive Agency;

· conclude contracts of simple partnership with the consent of the Executive Agency;

· act as a founder (or a participant) of economic societies or other juridical persons with the consent of the Executive Agency;

· make borrowings by placing bonds and issuing bills with the consent of the Executive Agency
;

· acquire or lease capital and circulating assets with available financial resources, credits, loans and other sources of financing;

· sell, lease, pledge, contribute to the charter (or contributed) capital of economic societies, partnerships and non-commercial organizations, or otherwise dispose of its property, as well as write it off from the balance sheet in the procedure and within the limits established by the legislation of the Russian Federation and the present Charter. The transfer of the property shall be done by making an act of transfer-acceptance with regard to the requirements stipulated in Item 3.8. of the present Charter;

· engage in foreign economic activity in accordance with the existing legislation of the Russian Federation (Ed.);

· ensure material and technical provision of production and develop the objects of the social sphere;

· plan its activity and determine the prospects of development on the basis of  the economic efficiency indices of activity established for it
 (Ed.), the existing demand for the works performed, services rendered and product manufactured;

· determine and implement the forms and systems of payment for labour, the number of the staff, the structure of the staff and the staff list;

· establish for its workers additional annual leaves, shorter working hours and other social privileges in accordance with the existing legislation of the Russian Federation;

· determine the amount of the funds allocated to pay for the labour of the workers of the Enterprise, to social and technological development;

· ________________________________________________________________

__________________________________________________________________

__________________________________________________________________;

(specify other rights of the Enterprise to perform certain kinds of activity) 
The principal idea behind these changes of the wording of and adding new subitems to Item 4.3. is to strengthen the norms that guarantee safety of State property and protect that property from “non-purpose-oriented” use, to extend to the powers of the director of a State  unitary enterprise limitations similar to the limitations imposed on the executive body of a joint-stock society in accordance with the Law “On joint-stock societies” and to the limitations imposed on the representative of the State in joint-stock societies with the participation of the State in accordance with Decree of the President of the RF of  10 June, 1994 No 1200 “On some issues dealing with the provision of State management of the economy”, as well as bringing this Item in conformity with the provisions of Articles 5, 6 and 18 of the Law “On State and municipal unitary enterprises”  

4.4. The Enterprise shall have the right to attract citizens for performing certain tasks on the basis of labour contracts and other contracts determined by civil legislation.   
4.5. The Enterprise shall effect other rights that are not contrary to the legislation of the Russian Federation, the purposes and the subject of the activity of the Enterprise, and bear responsibilities, and may be brought to responsibility on the grounds and in the procedure established by the legislation of the Russian Federation.

4.6. The Enterprise shall effect measures dealing with civil defense and mobilization in accordance with the legislation of the Russian Federation.

4.7. The Enterprise shall be obliged to:

· develop and submit for the confirmation by the Executive Agency a programme (plan) of current and prospective activity of the Enterprise. Submit to the Executive Agency the information on the implementation of the programme (plan) of current and prospective activity of the Enterprise in the procedure established by the Executive Agency;

This item was included in order to achieve conformity with enacted Decrees of the Government of the RF No 1024 of 9 September, 1999 “On the concept of the management of State property and privatization in the RF” in accordance with which the programmes of current and prospective activity must become one of the principal mechanisms for the management of State  unitary enterprises, and No 228 of 10 April, 2002 “On measures aimed at improving the efficiency of the use of the federal property consolidated in the economic jurisdiction of federal state  unitary enterprises” which has established the procedure of the development and confirmation of such programmes, as well as with the provisions of Article 20 of the Law “On State and municipal unitary enterprises”.

It should be noted that Decree No 228 addresses only annual programmes of activity, whereas no mention is made of other, no less important, issues of the development and implementation of prospective programmes.

Also it should be noted that the wording must be brought in conformity: in Decree 228 the words “programme of activity” are used, whereas in Article 20 of the Law – “plan (programme) of financial and economic activity”.     

· develop and submit for the confirmation by the Executive Agency a budget of incomes and expenses
;

· implement the programme of activity of the Enterprise and the economic efficiency indices of the activity of the Enterprise confirmed in the established procedure
 (Ed.);

· on an annual basis transfer to the federal budget a share of the profit from the use of the property of  the Enterprise in the amount and according to the time schedule established by the legislation of the Russian Federation
;

This Item was included in connection with the enactment of Decree of the Government of the RF of February 3, 2000 No 104  “On tightening control over the activity of federal unitary enterprises and managing the shares of open joint-stock societies that are federal property” in accordance with which the charter of a State  unitary enterprise must guarantee that a share of the profit from the use of the property of the enterprise be transferred to the budget, and in conformity with Article 17 of the Law “On State and municipal unitary enterprises”.

In this connection it should be noted that it is important not only to guarantee that a share of the profit from the activity of State  unitary enterprises is transferred to the federal budget but also to regulate the general issues dealing with the use of profit. The procedure of distributing the net profit of an enterprise can be as follows. On the basis of the results of a financial year an enterprise submits to the Executive Agency a financial report and proposals concerning the use of net profit along the following lines: transfers to the owner (e.g. no less than 10%), augmentation of circulating assets, other areas. The Executive Agency discusses and approves the proposals submitted to it or adjusted by it concerning the use of the enterprise’s net profit. One must note that when implementing such an approach it would be feasible to adopt a standard according to which the Executive Agency has no right either to decrease the share of net profit to be transferred by an enterprise to the budget or to increase it above a certain amount (e.g. above 20%). Besides, the use of profit according to established purposes must be periodically controlled by the Executive Agency.
· compensate losses inflicted as a result of non-rational use of land or other natural resources, pollution of environment, violation of production safety rules, of sanitation-and-hygiene standards and the requirements concerning protection of the health of the workers, the population and the consumers of the product, etc.;

· ensure timely and in full payment of salaries to the workers and perform indexation of their salaries in accordance with the existing legislation of the Russian Federation;

· ensure to its workers occupational safety;

· ensure guaranteed labour conditions and social protection measures to its employees; 

· perform operative accounting and draw accounting reports on the results of financial-economic and other activity, keep statistical records, report on the results of its activity and the use of property, and submit reports in the procedure and according to the time schedule established by the legislation of the Russian Federation;

· annually, in the established procedure, conduct audits and submit the results of these audits to the federal agency for state property management and the Executive Agency;

This Item was changed in order to bring in conformity with Decrees of the Government of the RF of January 29, 2000 No 81  “On audits of federal state  unitary enterprises” and of February 3, 2000 No 104 “On tightening control over the activity of federal unitary enterprises and managing the shares of open joint-stock societies that are federal property”.

It should be noted that Decree of the Government No 81 regulates the conduction of mandatory audits of those enterprises that satisfy certain conditions – their annual proceeds of sale of product must exceed by 500,000 times the minimum salary as determined by law, or the total balance-sheet assets as of the end of the reporting year must exceed by 200,000 times the minimum salary as determined by law.   

As far as other enterprises are concerned, it would be feasible to regulate the procedure and time schedule for submitting auditing results by the internal orders of appropriate executive agencies.   

· submit to State agencies information in the instances and in the procedure envisaged by the legislation of the Russian Federation.

· ________________________________________________________________
      (specify other responsibilities of the Enterprise)

5. Administration of the Enterprise 
5.1. The Enterprise shall be directored by the Director (director, general director)
 appointed by the Executive Agency.

The rights and duties of the Director, as well as the grounds for terminating the labour-contract relations with him, shall be regulated by a contract made between the Director and the Executive Agency in coordination with the federal agency for State property management.

5.2. The Director shall act in the name of the Enterprise without a power of attorney, in good faith and reasonably shall represent its interests on the territory of the Russian Federation and beyond its borders.

The Director shall act by the principle of one-man management and bear responsibility for the consequences of his actions in accordance with federal laws, other normative legal acts of the Russian Federation, the present Charter and the Contract concluded with him.  

5.3. The powers of deputy directors of the Enterprise shall be determined by the Director of the Enterprise.

Deputy directors shall act in the name of the Enterprise, represent it in State agencies, in organizations of the Russian Federation and foreign States, effect transactions and other legal acts within the powers determined by the powers of attorney issues by the Director of the Enterprise.

5.3а. The hiring of the Chief Accountant of the Enterprise, concluding, changing and terminating the contract with him shall be coordinated by the Director with the Executive Agency. 

 This Item has been changed in accordance with Item 8 of Article 20 of the Law “On State and municipal unitary enterprises”.
5.4. The relations between the workers and the Director of the Enterprise arising on the basis of the labour contract (or contract) shall be regulated by the labour legislation of the Russian Federation and the collective contract.  

5.5. Collective labour disputes (conflicts) between the administration of the Enterprise and the collective of the workers shall be treated in accordance with the legislation of the Russian Federation concerning the procedure of resolving collective labour disputes (conflicts).

5.6. The content and volume of the information to be regarded as employment or commercial secret, as well as the procedure for its protection, shall be determined by the Director of the Enterprise in accordance with the existing legislation of the Russian Federation.

6. Branches and representations

6.1. The Enterprise may create branches and open representations on the territory of the Russian Federation and beyond its borders in conformity with the requirements of the legislation of the Russian Federation, the legislation of the foreign States wherein the branches and representations are located, and the foreign agreements of the Russian Federation.

The branches and representations shall act in the name of the Enterprise which shall bear responsibility for their activity. 
6.2. Branches and representations shall not be juridical persons, shall be endowed with property by the Enterprise and act in accordance with the provisions concerning them. The Provisions concerning branches and representations, as well the changes and amendments to the said provisions, shall be confirmed by the Enterprise in the procedure established by the legislation of the Russian Federation and the present Charter.

6.3. The property of branches and representations shall be accounted for in their separate balance sheet which shall be part of the balance sheet of the Enterprise.

6.4. The directors of branches and representations shall be appointed and dismissed by the Director of the Enterprise, shall be endowed with powers and act on the basis of a power of attorney issued to them by the Director of the Enterprise.

7. Reorganization and liquidation of the Enterprise

7.1. Reorganization of the Enterprise without changing the form of ownership regarding the property transferred to it shall be done in the procedure established by the legislation of the Russian Federation.

7.2. In the instances determined by law, reorganization of the Enterprise in the form of its division or a separation from it of another juridical person (or persons) shall be effectuated by decision of the empowered State agencies or by decision of a court.  

7.3. In the event of reorganization of the Enterprise, the necessary changes shall be made in the Charter and the unified State register of juridical persons. Reorganization shall entail passing the rights and duties of the Enterprise to its legal successor in accordance with the existing legislation of the Russian Federation.

The Enterprise shall be considered reorganized, except in the cases of reorganization in the form of accession, from the moment of State registration of the newly arisen juridical persons.
In the event of reorganizing the Enterprise in the form of an accession to it of another unitary enterprise (Ed.), the Enterprise shall be considered reorganized from the moment of an entry in the unified State register of juridical persons concerning the termination of the acceded unitary enterprise (Ed.).

7.4. The Enterprise may be liquidated in the procedure established by the legislation of the Russian Federation.

7.5. The liquidation of the Enterprise shall entail its termination without passing of its rights and duties in the procedure of legal succession to other persons. 

The federal agency for State property management and the Executive Agency shall appoint, in coordination with the agency effectuating State registration of juridical persons, a liquidation commission. 

From the moment of the appointment of the liquidation commission, the powers to manage the affairs of the Enterprise shall pass to it. The liquidation commission shall act in court in the name of the Enterprise which is being liquidated. 

7.6а. The procedure of liquidating the Enterprise shall be determined by the existing legislation of the Russian Federation. 

7.7а. The procedure of disposing of the property that remains after the demands of the creditors of the Enterprise which is being liquidated have been satisfied shall be effected in accordance with the effective legislation of the Russian Federation.

Annex 4. Basic directions of control and audit of the activity of the SUEs of  the city of Moscow and their peculiarities

1. The peculiarities of the control over the financial and economic activity of SUEs 

In accordance with the model provision on the balance-sheet commission under the administrative body in whose jurisdiction the state unitary enterprises are consolidated
, the Commission is an agency that controls the results of the financial and economic activity of the state and municipal unitary enterprises which are in departmental subordination to the administrative body, as well as the Commission on efficiency and appropriate purpose-oriented use of the city property transferred to them. 

In this connection, one peculiarity of the regulation of the commission’s operation is the possibility to establish such commissions under each of the city’s administrative bodies (Department, administration or committee), that are part of the City Government.

Thus, the Committee for foreign economic activity under the Moscow Government has confirmed its own provision on a Balance Commission
, having underlined therein certain peculiarities of the control over the activity of enterprises dealing with the organizational issues of these commissions’ activity.

The main tasks of a Balance Commission are as follows:

- control over the efficiency and purpose-oriented use of the State property transferred to enterprises by right of economic jurisdiction or lease;

- consideration of the reports on the financial and economic activity of enterprises, evaluation of the results of the financial activity of enterprises, development of recommendations for the management of enterprises concerning elimination of revealed shortcomings and violations, and control of their implementation;

- development of well-grounded proposals concerning privatization, sale of shares, reorganization and liquidation of enterprises on the basis of the results of their activity, and submission, in the established procedure, of proposals to the Interdepartmental Commission (under the Moscow Government) for regulation of the activity of State and municipal enterprises of the city of Moscow.

At the same time it should be noted that the methodological recommendations for the analysis of the reports of SUEs and the appropriate decisions to be made thereon at the Moscow level have not been developed, however similar ones are available at the federal level.

Their absence represents an obvious flaw of the system of control and administration of the city’s State enterprises. However the very existence of the Provisions is an evidence of a higher level of the organizational functioning, as an institution, of the Balance Commissions than of that existing at the federal level.

Among the most important decisions made by these commissions there have been the proposals on the issues of reorganization, privatization or liquidation of enterprises submitted to the Interdepartmental Commission (under the Moscow Government)for regulation of the activity of State and municipal enterprises of the city of Moscow. 
In accordance with the provision on the Interdepartmental Commission
, the final decision concerning the further destiny of enterprises is to be made by the City Government on the basis of the Commission’s proposals on issues dealing with the activity of SUEs. Thus, with the participation of the Interdepartmental Commission, proposals were prepared for the Moscow Government concerning the 44% reduction of the number of the organizations existing in the organizational-legal form of a unitary enterprise: from 1720 (as of September 1999) to 969 (as of March 2002 г.)
. The latter value is a forecasted target parameter
. 

Thus, in Moscow a three-tier system for the control and making decisions on the further destiny of the city’s State enterprises has been created. 

2. The organization of auditing of the financial and economic activity of SUEs in Moscow 

Annual audits of the accounting (financial) reports of the city’s State and municipal enterprises have become mandatory, beginning with the 2000 reporting.

A provision on a contest procedure of selecting auditing organizations has been enacted, according to which Departments and functional associations under the Moscow Government (Complexes) independently appoint the commissions for selecting auditing organizations and, accordingly, the list of the empowered auditors by the enterprises subordinated to the City Government.  

Thus, for example, there exist separate lists of auditing companies for the following groups of enterprises:

- mass media, telecommunications, outdoor advertising, information and urban decoration;

- the Complex for property-land relations (science, industry, services); 

- the Complex for economic policy and development (science);

-  hotel enterprises;

- the Complex for municipal services (housing-and-communal services, construction, etc.);

- the Complex for the social sphere (welfare services, etc.);

- the enterprises under the Committee for public health care (pharmacies, etc..).

Such a division has made it difficult to analyze the efficiency and quality of audits. Besides, as far as auditing in Moscow is concerned, there is no standard technical specification for the audits of State enterprises similar to that which exists on the federal level.  

It should also be reminded that as far as the control over the conformity of the content of the auditing reports on federal state unitary enterprises of the year 2000 with the requirements stipulated in the Model Technical Specification
 and the rules (standards) of the auditing activity is concerned, it was mandated that a regular control over the auditing of State enterprises is necessary because only less than 40% of auditing organizations were demonstrating successful results of their activity.  

In this connection, the control over the activity of these companies must be carried out not only on the federal level, but also on a regular basis in the city of Moscow.

3. Conclusions and practical recommendations concerning further improvement of the control over the activity of the State (municipal) enterprises of subjects of the RF

The peculiarities of the legal status of SUEs are responsible for the specific features of the existing system of control over their activity, one of which is the institution of Balance Commissions whose purpose is to protect the interests of the owner of the property (the State). 

The owner’s interest consist in ensuring that the use of the property in the economic jurisdiction (operative management) of State unitary enterprises is economically efficient. 

In this connection it is necessary to strengthen the methodological backing of the commissions’ activity dealing with making decisions concerning the enterprises’ activity and the analysis of their reports. 

It is necessary to elaborate and confirm the methodology for the control over the activity of SUEs and for appropriate decision-making on the basis of the information contained in the reports of SUEs. 

The actual purpose of the mandatory audits of SUEs is to bring to a minimum the potential costs associated with implementing State control, as well as with low-quality accounting and financial management at State enterprises. 

In this connection it is necessary to control regularly the activity of auditing organizations. 

The procedure of accreditation and attracting auditing organizations currently existing in Moscow obviously makes this control more difficult. 

The information obtained as a result of revisions of the quality of the actual auditing on the federal level has shown that only one-third of auditing companies efficiently perform the functions assigned to them.  

The improvement of the system of control over the activity of auditing companies must be done by means of regular monitoring of their Statements and the estimation by an authoritative commission of experts with an appropriate legal status.  

Annex 5.  Charter of a State unitary enterprise of Krasnodar Krai 

REGISTERED

Registration Chamber of Krasnodar City 

CONFIRMED                                                                    COORDINATED

Order of Administration for                                                 Decree of the Department for

interaction with structures                                                     property relations of 

of financial market of                                                            Krasnodar Krai   

Krasnodar Krai                                        

Charter of a State unitary enterprise of Krasnodar Krai

“___________”

Krasnodar

1. General provisions

1.1. State unitary enterprise of Krasnodar Krai “______”, hereinafter referred to as “the Enterprise”, shall be created in accordance with Decree of Director of Administration of Krasnodar Krai of “__”______ 200  No № __ “On the creation of State  unitary enterprise ‘________’”. 

1.2. The firm name of the Enterprise shall be: 

full name: State  unitary enterprise of Krasnodar Krai “________”; abbreviated name: SUE of KK “_______”.

1.3. The Enterprise shall be a commercial organization. 

1.4. The Enterprise shall be subordinated to the Administration for the interaction with the structures of the financial market of Krasnodar Krai. The functions of the founder of the Enterprise shall be performed by the Department for Property Relations of Krasnodar Krai (hereinafter – the Krai Agency for Managing State Property) and the Administration for the interaction with the structures of the financial market of Krasnodar Krai (hereinafter – the Executive Agency) in accordance with the existing legislation of Krasnodar Krai. 

1.5. The Enterprise shall be a juridical person, have an autinimous balance sheet, a settlement account and other accounts with banks, a round stamp with its name, a letterdirector stamp, letterforms, a firm name. 

1.6. The Enterprise shall be liable for its obligations with all of its property. The Enterprise shall not be liable for the obligations of its subsidiaries, the State and its organs, and its subsidiaries, the State and its organs shall not be liable for the obligations of the Enterprise, except in cases envisaged by the legislation of the Russian Federation. 

l.7. The Enterprise shall in its own mane acquire property and personal non-property rights and bear responsibilities, be a plaintiff or defendant in a court or arbitrage court in accordance with the existing legislation of the Russian Federation. 

1.8. The location of the Enterprise shall be:  

1.9. The Enterprise shall acquire the rights of a juridical person from the moment of its State registration. 

1.10. The Enterprise shall not have branches (separate subdivisions), represenrations, subsidiaries
. 

2. The purposes and the subject of the activity of the Enterprise 

2.1. The Enterprise shall be created with the purposes of satisfying social needs as a result of its activity, and of generating profit.    

2.2. To achieve the purposes specified in Item 2.1 of the present Charter, the Enterprise shall perform, in the procedure established by the legislation of the Russian Federation, the following types of activity (the subject of the Enterprise’s activity): 

–

–

The Enterprise shall not have the right to perform any types of activity which are not envisaged by the present Charter, except activities aimed at creating objects of socio-cultural purposes and housing construction in order to satisfy the needs of the workers of the Enterprise. 

2.3. The right of the Enterprise to engage in an activity, for which in accordance with the legislation of the Russian Federation a special permission is required (a license), shall arise from the moment the Enterprise obtains it, or within the time period specified by the license, and shall Terminable after its expiry, if not otherwise stated by the legislation of the Russian Federation. 

3. The property of the Enterprise 

3.1. The property of the Enterprise shall be in the State ownership of Krasnodar Krai (hereinafter – Krai property), shall be indivisible and may not be distributed according to contributions (or participatory shares, shares), including among the workers of the Enterprise, shall belong to the Enterprise by right of economic jurisdiction and be reflected in its autonomous balance sheet. The composition of the property of the Enterprise may not include the property of another form of ownership. 

3.2. The right of economic jurisdiction in the property belonging to the Enterprise shall arise from the moment of the transfer of the property, if not envisaged otherwise by law and other legal acts or by decisions of the owner. 
The fruits, product and revenues received as a result of the use of the property in economic jurisdiction of the Enterprise, as well as the property acquired by it at the expense of its profit, shall be Krai property and arrive in the economic jurisdiction of the Enterprise.

3.3. The amount of the charter fund of the Enterprise shall be ________ (___) roubles and shall be formed from the funds of the Krai budget. 

3.4. If after the end of a financial year the value of the net assets of the Enterprise become less than the amount of the charter fund, the agency that has made the decision concerning the creation of the Enterprise shall, in the established procedure, decrease the amount of the charter fund. 
3.5. An increase of the charter fund of the Enterprise may be done both by means of an additional transfer of property by the owner, and from the available assets. 

3.6. In the event of making a decision as to decreasing the amount of the charter fund the Enterprise shall be obliged to inform its creditors of it in writing. 

3.7. The sources for the formation of the property of the Enterprise shall be as follows: 
- the property transferred to the Enterprise by decision of the Krai Agency for Managing State Property; 

- the profit obtained as a result of economic activity; 

-borrowed funds, including bank credits and credits granted by other credit institutions;

- amortization charges; 

- capital investments and subsidies from the budget;

- target budgetary financing; 

- dividends (incomes) coming from the economic societies and partnerships in whose charter capitals the Enterprise participates; 

- other sources that do not contradict the legislation of the Russian Federation. 

3.8. The Enterprise shall have the right to sell the immovable property belonging to it, lease, pledge, place it as a contribution in the charter (or contributed) capital of economic societies and partnerships, or otherwise dispose of this property only with the permission of the Krai Agency for Managing State Property. 

The Enterprise shall have the right to acquire and alienate the shares (or participatory shares, shares) in the charter (or contributed) capital of economic societies, partnerships and organizations of other organizational-legal forms acting on the financial services market, including banks and non-banking credit institutions, with the consent of the Krai Agency for Managing State Property and the Executive Agency in whose jurisdiction the Enterprise shall be. 

All the other property belonging to the Enterprise the latter shall dispose of on its own, if not envisaged otherwise by the legislation of the Russian Federation.  

3.9. The rights of the Enterprise to the objects of intellectual property created in the process of its economic activity shall be regulated by the legislation of the Russian Federation. 

3.10. The Enterprise shall on its own dispose of the results of its production activity, of its product (except in the cases determined by the legal acts of the Russian Federation), of its earned net profit retained by the Enterprise after paying the taxes established by the legislation of the Russian Federation and making other mandatory payments, and after transferring to the Krai budget a share of the profit from the use of the property of the Enterprise.

 The share of net profit left at the disposal of the Enterprise may be allocated to increase the charter fund of the Enterprise
3.11. The share of net profit left at the disposal of the Enterprise shall be used by the Enterprise in the established procedure, including:

- implementation and mastering of new equipment and technologies, occupational safety and environment protection measures;

- creation of the funds of the Enterprise, including those that are to be used to cover losses; 
- development and expansion of the financial and economic activity of the Enterprise, augmentation of its circulating assets;

- construction, reconstruction, renovation of capital assets;

- studies of the market situation, consumer demand, marketing; 
- purchases of foreign currency, other currency and material valuables, securities;

- promotion of the products and services of the Enterprise;

- acquisition and construction of housing (or sharing) for those workers of the Enterprise who need to improve their housing conditions in accordance with the legislation of the Russian Federation;

- material incentives, training and professional improvement of the staff of the Enterprise.

3.12. The Enterprise shall create a reserve fund.

The amount of the reserve fund shall be no less than 15 (fifteen) percent of the charter fund of the Enterprise, if not Stated otherwise by the legislation of the Russian Federation.

The reserve fund of the Enterprise shall be formed by means of annual deductions in the amount of 5 (five) percent, if not Stated otherwise by the legislation of the Russian Federation, of the share of net profit retained by the Enterprise, until the amount determined in this Item of the Charter is achieved.

The reserve fund of the Enterprise shall be used to cover its losses, in the event of absence of other funds, and may not be used for other purposes. 

3.13. The Enterprise shall have the right to create other funds in the amounts allowed  by the legislation of the Russian Federation from the profit retained by the Enterprise. 

4. The rights and duties of the Enterprise. 

4.1. The Enterprise shall build its relations with other organization and citizens in all spheres of economic activity on the basis of agreements and contracts. 
The Enterprise shall be free to choose the subject and the content of contracts and obligations or any forms of economic relationships which do not contradict the legislation of the Russian Federation and the present Charter.

4.2. The Enterprise shall set the prices and tariffs on all the kinds of the works performed, services rendered, product manufactured and realized in accordance with the normative legal acts of the Russian Federation.

4.3. To achieve the purposes determined by the Charter, the Enterprise shall have the right in the procedure established by the existing legislation of the Russian Federation to do the following:

create branches, representations, subsidiaries;

confirm the provisions on branches and representations, the charters of subsidiaries, appoint their directors, make decisions concerning their reorganization and liquidation;

make all kinds of contracts with juridical and physical persons that are not contrary to the legislation of the Russian Federation, or to the purposes and the subject of the activity of the Enterprise;

acquire or lease capital and circulating assets with available financial resources, credits, loans and other sources of financing;

pledge, lease or  contribute property as a contribution to the charter (or contributed) capital of economic societies and partnerships, as well as of non-commercial organizations, in the procedure and within the limits established by the legislation of the Russian Federation and the present Charter. The transfer of the property shall be done by making an act of transfer-acceptance, with regard to the requirements stipulated in Item 3.3. of the present Charter;

engage in foreign economic activity;

 ensure material and technical provision of its production and develop the objects of the social sphere;

plan its activity and determine the prospects of development on the basis of the basic economic indices of the demand for the works performed, services rendered, product manufactured;

determine and implement the forms and systems of payment for labour, the number of the staff, the structure of the staff and the staff list;

establish for its workers additional annual leaves, shorter working hours and other social privileges in accordance with the legislation of the Russian Federation;

determine the amount of the funds allocated to pay for the labour of the workers of the Enterprise, to social and technological development
4.4. The Enterprise shall have the right to attract citizens for performing certain tasks on the basis of labour contracts and other contracts determined by civil legislation.   
4.5. The Enterprise shall effect other rights that are not contrary to the legislation of the Russian Federation, the purposes and the subject of the activity of the Enterprise, and bear responsibilities, and may be brought to responsibility on the grounds and in the procedure established by the legislation of the Russian Federation.

4.6. The Enterprise shall effect measures dealing with civil defense and mobilization in accordance with the legislation of the Russian Federation.

The Director shall: 

- organize military registration of the citizens being on reserve and the citizens to be drafted for military service; 

- create appropriate conditions for the exercise by the employees of their military duties; 

- submit reporting documentation and other information to local self-government agencies and military commissariats; 

- fulfill contractual obligations, and at the time of war also the assignments established by State orders; 

- organize release from military service of the citizens who are to be drafted for military service, in the event of receiving the mobilization assignments set by the empowered State agencies;  

- ensure timely notification and the arrival at assembly points or military units of the citizens to be drafted for military service at the time of mobilization; 

- ensure supplies of machinery and equipment to assembly points or military units according to a mobilization plan; 

- act as director of civil defense staff of the Enterprise.

4.7. The Enterprise shall be obliged to: 

- meet the basic economic indices of the Enterprise’s activity which have been confirmed in the established procedure;

- compensate the losses inflicted as a result of non-rational use of land or other natural resources, pollution of environment, violation of production safety rules, of sanitation-and-hygiene standards and the requirements concerning the protection of the health of the workers, the population and the consumers of the product, etc.;

- ensure timely and in full payment of salaries and other kinds of payment to the workers and perform indexation of their salaries in accordance with the existing legislation of the Russian Federation;

 - ensure occupational safety to its workers;

- ensure guaranteed labour conditions and social protection measures to its employees; 

- perform operative accounting and draw accounting reports on the results of the financial-economic and other activity, keep statistical records, report on the results of its activity and the use of property, and submit reports in the procedure and according to the time schedule established by the legislation of the Russian Federation;

- conduct annual audits in the instances envisaged by the legislation of the Russian Federation; 

- submit information to State agencies in the instances and in the procedure determined by the legislation of the Russian Federation. 

5. Administration of the Enterprise

5.1. The Enterprise shall be directored by the Director – the director appointed by the Executive Agency.

The rights and duties of the Director, as well as the grounds for terminating the labour contract relations with him shall be regulated by a contract made between the Director and the Executive Agency in coordination with the Krai Agency for Managing State Property.

5.2. The Director shall act in the name of the Enterprise without the power of attorney, in good faith and reasonably represent its interests on the territory of the Russian Federation and beyond its borders. The Director shall act by the principle of one-man management and bear responsibility for the consequences of his actions in accordance with federal laws, other normative legal acts of the Russian Federation, the present Charter and the Contract concluded with him.  

5.3. The powers of the deputy directors of the Enterprise shall be determined by the Director of the Enterprise.

Deputy directors shall act in the name of the Enterprise, represent it in the State agencies and the organizations of the Russian Federation and foreign States, effect transactions and other legal acts within the powers determined by the powers of attorney issues by the Director of the Enterprise.

5.4. The relations between the workers and the Director of the Enterprise arising on the basis of the labour contract (or contract) shall be regulated by the labour legislation of the Russian Federation and the collective contract.  

5.5. Collective labour disputes (conflicts) between the administration of the Enterprise and the collective of the workers shall be treated in accordance with the legislation of the Russian Federation concerning the procedure of resolving collective labour disputes (conflicts).

5.6. The content and volume of the information to be regarded as employment or commercial secret, as well as the procedure for its protection shall be determined by the Director of the Enterprise in accordance with the existing legislation of the Russian Federation.

6. Branches, representations and subsidiaries
6.1. The Enterprise may create branches and open representations on the territory of the Russian Federation and beyond its borders in conformity with the requirements of the legislation of the Russian Federation, the legislation of the foreign States wherein the branches and representations are located, and the foreign agreements of the Russian Federation.

Branches and representations shall act in the name of the Enterprise which shall bear responsibility for their activity. 
6.2. Branches and representations shall not be juridical persons, shall be endowed with property by the Enterprise and act in accordance with the provisions concerning them. The provisions concerning branches and representations, as well as the changes and amendments to the said provisions shall be confirmed by the Enterprise in the procedure established by the legislation of the Russian Federation and the present Charter.

6.3. The property of branches and representations shall be accounted for in their autonomous balance sheets which shall be part of the balance sheet of the Enterprise.

6.4. The directors of branches and representations shall be appointed and dismissed by the Director of the Enterprise, shall be endowed with powers and act on the basis of the powers of attorney issued to them by the Director of the Enterprise.
6.5. Subsidiaries shall be created by decision of the Director of the Enterprise. The Director of the Enterprise shall have the right on its own to transfer the property consolidated to the Enterprise by right of economic jurisdiction to the subsidiary, except for immovable property for the transfer of which the decision of the Krai Agency for Managing State Property shall be necessary. 

The Director of the Enterprise shall confirm the charter of the subsidiary and appoint its director. 

6.6. The Krai Agency for Managing State Property shall effect the consolidation of the property in the subsidiary’s economic jurisdiction. 

6.7. The reorganization and liquidation of a subsidiary shall be effected by decision of the Director of the Enterprise. The immovable property of the subsidiary which is being liquidated that is left after the creditor’s demands have been satisfied shall be used in the procedure established by the legislation of the Russian Federation. 

7. Reorganization and liquidation of the Enterprise

7.1. Reorganization of the Enterprise without changing the form of ownership regarding the property transferred to it shall be done in the procedure established by the legislation of the Russian Federation.

7.2. In the instances determined by law, reorganization of the Enterprise in the form of division or separation from it of another juridical person (or persons) shall be effected by decision of the empowered State agencies or by decision of a court.  

7.3. In the event of a reorganization of the Enterprise, the necessary changes shall be made in the Charter and in the unified State register of juridical persons. Reorganization entails passing of the rights and duties of the Enterprise to its legal successor in accordance with the existing legislation of the Russian Federation. The Enterprise shall be considered reorganized, except in the cases of reorganization in the form of accession, from the moment of State registration of the newly arisen juridical persons.
In the event of reorganizing the Enterprise in the form of an accession to it of another juridical person, the Enterprise shall be considered reorganized from the moment of an entry in the unified State register of juridical persons concerning the termination of the activity of the acceded juridical person.

7.4. The Enterprise may be liquidated in the procedure established by the legislation of the Russian Federation.

7.5. The liquidation of the Enterprise shall entail its termination without passing of its rights and duties in the procedure of legal succession to other persons. The procedure for forming the liquidation commission shall be determined at the time of making the decision concerning the liquidation of the Enterprise. From the moment of the appointment of the liquidation commission, the powers to manage the affairs of the Enterprise shall pass to it. The liquidation commission shall act in a court in the name of the Enterprise which is being liquidated. 

The liquidation commission shall publish in press organs a publication concerning the liquidation of the Enterprise, stating therein the procedure and periods for declaring demands by its creditors, elicit creditors and settle accounts with them, take measures to receive debtor indebtedness, as well as inform creditors in writing concerning the liquidation of the Enterprise.
The liquidation commission shall draw liquidation balances and submits them for the confirmation of the Krai Agency for Managing State Property and the Executive Agency. 

The disposal of the property that remains after the demands of the creditors of the Enterprise which is being liquidated have been satisfied shall be effected by the Krai Agency for Managing State Property.

7.6. The exclusive rights (intellectual property) belonging to the Enterprise as of the moment of liquidation shall pass to be further disposed of in accordance with the legislation of the Russian Federation.
7.6а. The procedure of liquidating the Enterprise shall be determined by the existing legislation of the Russian Federation. 

7.7а. The procedure of disposing of the property that remains after the demands of the creditors of the Enterprise which is being liquidated have been satisfied shall be effected in accordance with the effective legislation of the Russian Federation.
7.7. The liquidation of the Enterprise shall be considered completed, and the Enterprise to have terminated its activity after the making of entries thereof in the unified State register of juridical persons.  

7.8. In the event of liquidation and reorganization of the Enterprise the protection of the rights and interests of the dismissed employees shall be guaranteed to them, in accordance with the legislation of the Russian Federation. 

7.9. In the event of liquidation and reorganization of the Enterprise all the documentation (administrative, financial and economic, concerning the staff, etc.) shall be handed over in the procedure established by the existing legislation of the Russian Federation. 

Appendix №1 to the Charter 

List of the objects of immovable property transferred in the economic jurisdiction of State  unitary enterprise of Krasnodar Krai “___________”

	№

п/п
	Name of the object of immovable property (industrial complex, a facility for socio-cultural or everyday purposes, uncompleted construction, other)
	Address, categorization as a historical or cultural memorial
	Inventory number of the immovable object / date and # of the BTI’s passport 
	Balance-sheet value (thou. roubles) /residual balance-sheet value (thou. roubles)

	
	
	
	
	


Annex 6. Labour Contract with the director of a State  unitary enterprise of Krasnodar Krai 
The Administration for the interaction with the structures of the financial market of Krasnodar Krai, hereinafter referred to as “the Executive Agency”, in the person of Director of the Administration _____________ acting on the basis of the Provision on the Administration, on the one hand, and _____________, hereinafter referred to as “the Director”, who shall be appointed to the post of the director of State  unitary enterprise of Krasnodar Krai (hereinafter - Krai State enterprise “_________”),hereinafter referred to as “the Enterprise”, on the other, shall conclude the present Contract concerning the following: 

1. Subject of Contract . 

This contract shall regulate the relations between the Executive Agency and the Director dealing with the execution by the latter of the duties of the Director of  the Krai State enterprise. 

2. The powers and rights of the Director 

2.1. The Director shall be the sole executive organ of the enterprise, act on the basis of one-man management and be accountable to the Executive Agency within the limits established by laws, other normative legal acts, the Charter of the enterprise and the present Contract.
2.2. The Director shall on his own resolve all the issues dealing with the enterprise’s activity, except those issues that by the legislations of the Russian Federation and of Krasnodar Krai are placed within the competence of other organs.

2.3. The Director shall:

2.3.1. Organize the operation of the enterprise.

2.3.2. Act without the power of attorney in the name of the enterprise, represent its interests on the territory of the Russian Federation and beyond its borders.

2.3.3. Dispose of the property of the enterprise in the procedure and within the limits established by the legislations of the Russian Federation and of Krasnodar Krai, and the Charter of the enterprise.

2.3.4. Conclude contracts, including labour contracts. 

2.3.5. Issue powers of attorney, effect other legal actions.  

2.3.6. Open settlement accounts and other accounts with banks. 

2.3.7. Confirm the staff list of the enterprise. 

2.3.8. Apply to the personnel of the enterprise disciplinary penalty measures and incentives according to the existing legislation of the Russian Federation.

2.3.9. Delegate his rights to his deputies, distribute among them the duties. 

2.3.10. Within his competence, issue orders and decrees, and give instructions that shall be mandatory to all the personnel of the enterprise, confirm the provisions concerning representations and branches, and the charters of subsidiaries.

2.3.11. Determine, in accordance with the legislation of the Russian Federation, the content and volume of the information to be considered as commercial secret of the enterprise, as well as determine the procedure for its protection.  

2.3.12. Prepare motivated proposals as to the changes of the charter fund of the enterprise.

2.3.13. In the event of terminating his contract, shall hand over all the documentation to the newly appointed director of the enterprise. 

2.3.14. Resolve other issues placed by the legislation of the Russian Federation and of Krasnodar Krai, the Charter of the enterprise, and the present Contract, within the competence of the Director. 

3. The obligations of the parties. 

3.1. The Director shall be obliged to:

3.1.1. Manage the enterprise in good faith and reasonably, ensure that the economic efficiency indices of the activity set for the enterprise be met, and exercise other powers placed by legislation, the Charter of the enterprise and the present Contract  within his competence. 

3.1.2. When executing his official duties, be guided by the legislations of the Russian Federation and of Krasnodar Krai, the Charter of the enterprise and the present Contract.

3.1.3. Ensure timely and high-quality fulfillment of all the contracts and obligations of the enterprise. 

3.1.4. Ensure development of the material and technical base and increase the volume of paid works and services. 

3.1.5. Ensure that the results of the enterprise’s activity meet the economic efficiency indices of the activity set in the established procedure. Avoid making decisions that may result in the enterprise’s insolvency (bankruptcy).  

3.1.6. Ensure that the movable and immovable property consolidated to the enterprise be kept in an appropriate condition, carry out timely capital and current repairs of the immovable property. 

3.1.7. Ensure that all the workplaces be adequately equipped with technical appliances and create therein working conditions that are in conformity with the uniform intersectoral and sectoral rules of occupational safety, and with the sanitary norms and rules that are to be developed and approved in the procedure established by legislation.

3.1.8. Ensure timely and in full payment by the Enterprise of all the taxes, fees and mandatory payments established by the legislation of the Russian Federation to the budgets of the Russian Federation, of Krasnodar Krai and municipal formations, and to extrabudgetary funds (including timely and in the appropriate amount transfers to the Krai budget of a share of the profit from the use of the property of the Enterprise). 

3.1.9. Ensure timely payment of salaries, bonuses, allowances and other payments in the monetary form to the workers of the enterprise.

3.1.10. Not disclose information considered to be employment or commercial secret that has become known to him as a result of the execution of his official duties.  

3.1.11. Ensure that civil defense requirements be met.  

3.1.12. Complete all transactions with the enterprise’s immovable property, including lease, sale, barter, gift, pledge or transfer for temporary use, contributions to the charter capital of other juridical persons, or otherwise dispose of the immovable property exclusively with the consent of the Krai Agency for Managing State Property.
3.1.13. Ensure that the property of the enterprise, immovable including, be used according to the purposes corresponding to the activities of the enterprise as determined by the Charter of the enterprise, as well as ensure that the budgetary and extrabudgetary funds allocated to the enterprise are used according to their purposes. 

3.1.14. Submit reports on the activity of the enterprise in the procedure and according to the time schedule established by the legislations of the Russian Federation and of Krasnodar Krai. 

Annually submit for the approval of the Executive Agency a business plan for the development of the enterprise.  

3.1.15. Submit to the Executive Agency proposals concerning the ways to achieve the purposes of the enterprise’s activity, as well as the information on current and prospective planning of the financial and economic, economic and other results of the enterprise’s activity.   

3.2. The Executive Agency shall be obliged to:

3.2.1. Not interfere with the operative and administrative activity of the Director, except in the cases envisaged by the legislation of the Russian Federation.
3.2.2. Within one month provide answers to the appeals on the part of the Director concerning issues that need to be agreed upon (resolved) with the Executive Agency.
3.2.3. Take appropriate measures in the event of the Director appealing on issues dealing with a potential insolvency of the enterprise. 

3.2.4. Determine, in the established procedure, the amount of the profit of the enterprise which is due to be paid to the federal budget. 
3.2.6. Provide the Director with appropriate working conditions needed for efficient work.  

3.2.7. Establish, upon an agreement with the Krai Agency for Managing State Property, the requirements as to the form, the content and the periodic frequency of submitting the proposals concerning the ways to achieve the purposes of the activity of the enterprise which would be mandatory for the Director, and the rules and the procedure for their evaluation.  

3.2.8. To certify the Director in accordance with the requirements determined by the legislations of the Russian Federation and of Krasnodar Krai.

3.2.8. To make, in the established procedure, the decisions concerning calling the Director to account for improper execution of his duties. 

4. Payment for the labour and social guarantees to the Director 
4.1. Payment for the labour of the Director shall consist of his regular salary and a share of the profit of the enterprise determined after settling all accounts with the budgets of all levels. 

The amount of the salary of the Director shall be _____________ roubles.

4.2. The salary and other rewards to the Director shall be paid simultaneously with the payment of salaries to all the workers of the enterprise. 

4.3. In the event when the industrial operation of the enterprise or of its structural subdivision is suspended by the empowered State agency in connection with a violation of the normative requirements for occupational safety and the ecologic or sanitary-epidemiological standards, the Director of the enterprise shall not have the right to receive the rewards for the results of the financial and economic activity (from the moment of the suspension of the operation of the Enterprise until the moment of liquidation of the revealed violations).

4.4. In the event when the Director fails to ensure a timely payment to the workers of the enterprise of all the bonuses, allowances, additional payments and compensations envisaged by legislation and/or the collective contract, the incentives shall not be applied to him until the moment when the arrears on those kinds of payments to the workers of the enterprise are liquidated in full.

4.5. The duration of the annual leave of the Director shall be 28 workdays and may be granted to him either in full or in parts. The exact timing of the annual leave shall be determined by the Director upon an agreement with  the Executive Agency.

4.6. When going on the annual leave, to the Director a pecuniary aid shall be paid in the amount of two regular salaries.

4.7. In case of the death of the Director his family shall receive a lumpsum payment in the amount of  twelve regular salaries.

4.8. In the event of disability the Director shall receive a compensation. 

4.9. In the event of termination of the Labour Contract with the Director of the Enterprise before its expiry by decision of the Administration of Krasnodar Krai and the Executive Agency, in the event of absence of culpable actions (or lack of action) on the part of the Director, a compensation shall be paid to the Director for the early termination of the Labour Contract in the amount of  three regular salaries.

5. The liability of the Director

5.1. The Director of the Enterprise shall bear responsibility in the procedure and on the conditions established by the legislation of the Russian Federation and the present Contract.

5.2. For the improper execution by the Director of his duties, the Executive Agency may apply to him the following measures:

а) reproof;

b) reprimand;

c) dismissal, including on the grounds envisaged by the present Contract;

d) dismissal, including on the grounds envisaged by the present Contract. The disciplinary penalty shall be effective for one year and may be Terminabled before the termination of this period on the initiative if the Executive Agency on the basis of an appeal by the staff of the Enterprise. 

5.3. The Director may be brought to material, administrative and criminal responsibility in the cases envisaged by the existing legislation of the Russian Federation.

6. Changes and termination of the Contract 

6.1. Each of the parties under the present Contract shall have the right to bring up a question to the other party concerning making changes (corrections) or additions to it, which shall be documented by an additional agreement supplementing the Contract.   

6.2. The Contract may be Terminabled on the grounds envisaged by the labour legislation of the Russian Federation. It may be Terminabled by decision of the Executive Agency in the event of: 

а) failure to meet the established economic efficiency indices of the unitary enterprise’s activity;

b) failure to ensure that audits of the unitary enterprise be conducted in the established procedure;

c) failure to implement the decisions of the Government of the RF, Director of the Administration of Krasnodar Krai, and the Krai executive agencies;    

e) effecting transactions with the property in the economic jurisdiction of the unitary enterprise, with violation of the requirements of legislation and the specific legal capacity of the enterprise as determined by the charter of the enterprise; 

f) the presence of arrears of salary for more than 3 months through the Director’s fault.

6.3. The Contract with the Director may not be Terminabled if his failure to execute his duties occurred for objective reasons nor depending on the will of the Director.

6.4. The Contract with the Director may also be Terminabled in accordance with Item 3 of Article 278 of the Labour Code of the Russian Federation on other additional grounds, including: 

- violation, through the fault of the Director as found out in the procedure established by the legislation of the Russian Federation, of the requirements concerning occupational safety, which entailed a decision made by the director of the State labour inspectorate and a State labour inspector to the effect that the operation of the enterprise or its structural subdivision be suspended, or a court decision to the effect that the enterprise be liquidated, or the operation of its structural subdivision be terminated; 

- failure to ensure the use of the property of the enterprise, immovable including, according to the purposes corresponding to the activities of the enterprise as determined by the Charter of the enterprise, as well as failure to use according to the established purposes the budgetary and extrabudgetary funds allocated to the enterprise for more than three months; 

- inflicting losses on the Enterprise. 

7. Other provisions of the Contract
7.1. The present Contract signed by both parties shall come into force from the date of its coordination with the Krai Agency for Managing State Property.

7.2. The period of the Contract shall be 5 years.

7.3. As to the part not envisaged by the present Contract the parties shall abide by the legislations of the Russian Federation and of Krasnodar Krai, and the Charter of the enterprise. 

8. The parties’ addresses and other information  

Executive Agency: 

Administration for interaction with structures of financial market of Krasnodar Krai, 350014, Krasnodar, Krasnaia, 35.

Enterprise: 

State  unitary enterprise of Krasnodar Krai “___________” ________________.

Director: 

Director of State  unitary enterprise of Krasnodar Krai “___________”  ___________.

Passport: series ____ No________, issued _______________. 

Home address: ______________________.                               Telephone: _______.

Director:                                                     The Contract is signed:
S.N.P.                                                                  On behalf of the Executive Agency:
                                                                              Director of Administration

_____________________                                    S.N.P.

(signature)

“__” __________ 200 _                                     STAMP_______________

                                                                                       (signature)

                                                                              “__” __________ 200 _ 

The Contract is COORDINATED with Krai Agency 

for Managing State Property 

Department for Property Relations of Krasnodar Krai

First Deputy Director of Department 

S.N.P.

_______________________ 

(signature) 

“__” _________200__ 

Annex 7. Charter of a municipal unitary enterprise of the city of Krasnodar 

COORDINATED:                                             Charter confirmed by Founder - 

Sectoral department (administration),               Administration for municipal 

City Administration of  Krasnodar                    property  under City Administra

                                                                           tion of Krasnodar                                                                                    General Director

of department (administration)                          Director of administration

  _______________………….                                        _____________________

“__”________________2002

Charter of a municipal unitary enterprise of the city of Krasnodar

“_________________”
KRASNODAR

2002

1. General provisions

1.1. “__________ “ shall be a municipal unitary enterprise (hereinafter “Enterprise”) created in accordance with Decree of Director of City Administration of Krasnodar of _______No_____, as well of the Civil Code of the Russian Federation and other existing legislative and normative acts. 

1.2. The Founder of the Enterprise shall be the Administration for municipal property under the City Administration of Krasnodar (hereinafter “the Founder”). The Charter confirmed by the Founder shall be the sole constitutive  document  of the Enterprise. 

1.3. The Enterprise shall be a juridical person, have a separate balance, as well as the right to open, in the established procedure, a settlement account and other accounts, including foreign currency accounts, with banks of the territory of the Russian Federation; shall have a stamp with its name, a letterdirector stamp, letterforms and other attributes.  

1.4. The Enterprise shall be a commercial organization not endowed with the right of ownership in the property consolidated to it. The property of the Enterprise shall be indivisible and may not be distributed according to contributions (or participatory shares, shares), including among the workers of the Enterprise. 

1.5. The Enterprise shall acquire the rights of a juridical person from the moment of State registration. 

1.6. The full name of the Enterprise shall be: Municipal unitary enterprise “_______”.

The abbreviated name shall be: MUE “ ________”. 

1.7. The location of the Enterprise shall be: Russian Federation, Krasnodar Krai, postal code, Krasnodar,  _______Orkrug, ______ street.

2. The subject, purposes and goals of the activity of the Enterprise 
2.1. The Enterprise shall be created with the purpose of generating profit. 

2.2. The Enterprise shall have the right to perform the following types of activity: 

_________;

_________;

_________.

З. The rights, the duties and the liability of the Enterprise

3.1. The Enterprise, in order to realize its activity as determined by the Charter, shall have the right to: 

– possess autonomous property, in its own name acquire property rights and personal non-property rights and bear responsibilities, be a plaintiff and defendant in a court, an arbitrage court or a tribunal of arbitrators; 

– to conclude contracts on its own with any organizations, institutions, enterprises, as well as citizens, in accordance with the purposes and goals of its activity;  

– to establish the prices (tariffs) on the goods, works and services presented by it as a result of its chartered activity in accordance with the existing legislation; 

– purchase material resources and property by means of clearing and in cash settlements;

– settle accounts in cash with other enterprises and citizens in the established procedure; 

– purchase product and goods in the procedure of wholesale trade; 

– purchase goods, necessary materials and articles in retail outlets, as well as from citizens in the established procedure; 

– purchase goods, materials, equipment, raw materials at current purchase, retail and contract prices; 

– create, with the consent of the Founder, subsidiaries
, subdivisions and branches, including territorially independent ones, that are necessary for its industrial activity in accordance with the chartered goals;   

– use credit funds obtained on a commercial basis, in roubles or in any foreign currency, from any juridical and physical persons in the Russian Federation and abroad. 

– with the consent of the Founder, invest funds in joint ventures, participate in joint-stock societies and other societies and unions;   

– dispatch on business trips persons fulfilling the assignments of the Enterprise, including abroad. 

3.2. The Enterprise shall not have the right to sell, lease, pledge, or contribute to the charter (or contributed) capital of economic societies the immovable property belonging to it by right of economic jurisdiction, or otherwise dispose of this property without the consent of the Founder. 

The Enterprise shall on its own dispose of the other property belonging to it, except in the instanced determined by law or other legal acts. 

3.3. The Enterprise shall have the right to engage in foreign economic activity in accordance with the legislation of the Russian Federation. 

The foreign exchange relations of the Enterprise with the budgets of different levels shall be regulated by the legislation of the Russian Federation. The profit of the Enterprise in foreign currency, after the payment of taxes to appropriate budgets, shall be used by the Enterprise on its own. 

3.4. The Enterprise shall have the right to keep correspondence, international telephone, telegraph, teletype, telefax, telex or other communication, connect to computer databases, create its own databases and archives, use photocopiers, computers and other kinds of office equipment, and publishing equipment. 

3.5. The Enterprise shall have the right to attract citizens to perform jobs at the Enterprise on the basis of labour contracts, independent-work contracts, or other civil contracts. 

3.6. The regime of work and rest of the workers of the Enterprise, their social security and social insurance shall be regulated by the norms of the existing legislation of the Russian Federation. 

3.7. The Enterprise shall, in accordance with the norms of the existing legislation of the Russian Federation, determine the forms and systems of payment for labour, the procedures for hiring and dismissing the employees and their shifts, make decisions concerning summary accounting of the working hours, determine the procedure for granting free days and leaves. 

3.8. The Enterprise shall on its own determine the duration of additional annual paid leaves and other social privileges. 

3.9. The Enterprise shall be obliged to: 

– when raising the prices (tariffs) on the goods, works, or services rendered, coordinate them with the Financial-Treasury Administration and the Administration for pricing of the city of Krasnodar;   

– include in the order concerning the accounting policy of the Enterprise a provision as to the creation of the repair fund;

– annually submit to the Founder a budget of expenses on capital repairs of capital assets in both the industrial and general economic spheres, based on the production needs; 

– quarterly transfer to the Founder a part of the profit  (25%) from the use of the property in the economic jurisdiction of the Enterprise;

– provide all the workers with safe working conditions; 

– bear responsibility, in the established procedure, for the harm caused to the health or capacity to labour of the workers ; 

– fulfill obligations in accordance with the existing legislation and the contracts concluded; 

– settle in full all accounts dealing with the payment for labour to all the workers of the Enterprise in accordance with the agreements and contracts concluded, irrespective of the financial status of  the Enterprise; 

– perform all kinds of social, medical or other kinds of mandatory insurance of the workers of the Enterprise; 

– in a timely fashion declare the bankruptcy of the Enterprise in the event of an impossibility to fulfill the obligations to the creditors. 

3.10. The Enterprise shall bear responsibility for the violation of: 

– contractual, credit, settlement and tax obligations; 

– the rules of production safety; 

– the established procedures of the use of natural resources. 

3.11. The Enterprise shall be liable for its obligations with all the property belonging to it.

The Enterprise shall not be liable for the obligations of the Founder, and the Founder shall not be liable for the obligations of the Enterprise. 

4. The management of the Enterprise

4.1. The management of the Enterprise shall be executed by the Director. 

The appointment of the Director of the Enterprise and his dismissal from the post  shall be effected in accordance with the Charter of the city of Krasnodar and the Provision on the procedure of ownership, use and disposal of the municipal property of the city of Krasnodar confirmed by Decision of the City Duma of Krasnodar of 06.28.2001 No12 i.1. 

The Director shall be the sole director of the Enterprise. He shall be appointed on the basis of a Terminable labour contract.  

4.2. The Director of the Enterprise shall act without a power of attorney in the mane of  the Enterprise, conclude contracts, including labour contracts, open settlement accounts and other accounts with banks, exercise the right to dispose of the funds, confirm the staff list, issue orders and give instructions mandatory for all the workers of the Enterprise.   

For the period of the absence of the Director of the Enterprise, his duties shall be executed by the deputy director of the Enterprise or the worker in whose job description there is a provision to this effect.     

4.3. The Director of the Enterprise shall: 

– organize the operation and interaction of the industrial structural subdivisions of the Enterprise; 

– ensure the implementation of the prospective and current plans of the Enterprise; 

– ensure profitable operation according to appropriate programmes of industrial-technological and commercial development developed at the Enterprise and envisaging, in particular, measures aimed at improving the profitability of the product (services); 

– deliver pecuniary aid to the employees; 

– upon an agreement with the Founder, confirm the list of information to be considered the commercial secret of the Enterprise, ensure that it is kept properly, and the workers of the Enterprise shall keep the commercial secret; 

– organize the development and implementation at the Enterprise of internal legal documents: the Rules of internal order, the Provision on the payment for labour, job descriptions, etc.; 

– ensure that labour legislation, the norms and rules concerning labour conditions and occupational safety are abided by; 

– report on the results of the operation of the Enterprise by filling in a form confirmed by the Founder. 

4.4. The Director, in accordance with the Laws of the Russian Federation “On defense” and “On military duty and military service”, as well as other normative acts, shall: 

- organize military registration of the citizens arriving to stay on reserve and the citizens to be drafted for military service; 

- create appropriate conditions for the exercise by the employees of their military duties; 

- submit reporting documentation and other information to local self-government agencies and military commissariats; 

- fulfill contractual obligations, and at the time of war also the assignments established by State orders; 

- organize release from military service of the citizens who are to be drafted for military service, in the event of receiving the mobilization assignments set by the empowered State agencies;  

- ensure timely notification and the arrival at assembly points or military units of the citizens to be drafted for military service at the time of mobilization who participate in labour relations with the Enterprise; 

- ensure supplies of machinery and equipment to assembly points or military units according to mobilization plans; 

- act as director of civil defense staff of the Enterprise. 

5.Accounting, planning, reporting

5.1. The Enterprise shall pursue its activity on the basis of plans developed by its on its own. The prospective plans shall be confirmed by the sectoral department (administration) under the City Administration of Krasnodar in coordination with the Founder. Annual and current plans shall be confirmed by the Director in coordination with the sectoral department (administration) under the City Administration of Krasnodar. The plans shall be based on the contracts with suppliers and consumers. 

The Enterprise shall be free to choose the subject of contracts, to determine obligations or any other terms of economic relationships that do not contradict the legislation of the Russian Federation. 

5.2. The Enterprise shall keep accounting records of the results of its activity and keep statistical records. 

The Enterprise shall submit to State agencies the information needed for the purposes of taxation and the State-wide system for collecting and processing economic data.   

The officials of the Enterprise shall bear responsibility as determined by legislation for any distortion of the reported data. 

5.3. The control over the industrial-economic and financial activity of the Enterprise shall be effected by the sectoral department (administration) under the City Administration of Krasnodar, the Founder and the Director of the Enterprise appointed in the established procedure. The Enterprise shall submit reports to the sectoral department (administration) under the City Administration of Krasnodar and to the Founder on a quarterly basis, within 35 days after the end of a quarter. 

5.4. The Chief Accountant of the Enterprise shall be subordinated directly to the Director of the Enterprise, bear responsibility and enjoy the rights established by the legislation of the Russian Federation for the chief accountants of enterprises (organizations). 

5.5. The revisions of the operation of the Enterprise shall be done by appropriate agencies responsible for taxation, environmental protection, antimonopolistic policy, etc., as well as by the sectoral department (administration) under the City Administration of Krasnodar and the Founder in accordance with the existing legislation. 

6. The property of the Enterprise and the finances 

6.1. The Enterprise shall be based on the municipal form of ownership and have no right of ownership in the municipal property consolidated to it by the Founder (Owner). The municipal property shall belong to the Enterprise by right of economic jurisdiction.  

6.2. The property of the Enterprise shall consist of capital assets and working capital, as well as of other valuables whose value shall be reflected in the Enterprise’s autonomous balance: 

– appliances, instruments, all kinds of equipment and everything pertaining to capital assets and working capital; 

– intellectual, science-and-technology and any other product; 

– money in the currency of any country, all kinds of securities; 

– other property acquired at the expense of its own funds. 

The capital assets and working capital of the Enterprise, or the property used by it may not be withdrawn from the Enterprise, except in the instances envisaged by the existing legislation. 

6.3. The amount of the charter fund of the Enterprise shall be_______________ . 

6.4. If after the end of a financial year the value of the net assets of the Enterprise is found to be less than the declared amount of the charter fund, it shall declare and register this decrease through the agency empowered for the creation of such enterprises. If the value of net assets becomes less than the amount determined by law, the Enterprise may be liquidated by decision of a court. 

In the event of making a decision as to decreasing the charter fund the Enterprise shall be obliged to inform its creditors thereof in writing. 

The creditor of the Enterprise shall have the right to demand the termination or the performance before time of the obligation, the debtor with regard to which this Enterprise is, and compensation of losses. 

6.5. The sources of the formation of the property shall be:

– the charter fund; 

– the incomes resulting from sale of goods, product, services, as well from other types of economic and commercial activity;   

– incomes from securities; 

– credits of banks and other creditors; 

– gratis contributions of organizations, enterprises and citizens.  

6.6. The Enterprise shall be obliged to create a reserve fund in the amount of 15 percent of its charter fund.   

6.7. After all the payments and deductions envisaged by the existing legislation have been made, the net profit of the Enterprise shall be formed which shall be used by it independently. The net profit shall be used as follows:   

– deductions to the Founder; 

– development and expansion of the financial and economic activity of the Enterprise;

– investments; 

– implementation and mastering of new equipment and technologies; 

– compensating of the shortage of its own funds and covering losses;

– construction, reconstruction, renovation of capital assets; 

– environment protection. 

7. Foreign economic activity 

7.1. The Enterprise shall engage in foreign economic activity on the basis of foreign-exchange self-recoupment and self-financing in accordance with the existing legislation.   

7.2. The foreign currency funds received as a result of foreign economic activity, after the deductions to the State have been made according to the established standards, shall be left at the disposal of the Enterprise and may be used for the import of equipment, raw materials, materials, or other goods necessary for the development of the activity of the Enterprise, for consolidating its material base and socio-cultural sphere, as well as the commercial turnover, with the purpose of generating profit.  

7.3. The subject of the export operations of the Enterprise shall be its activity envisaged in Item 2 of the present Charter in the procedure established by law.  

8. Reorganization and liquidation of the Enterprise 

8.1. The liquidation and reorganization of the Enterprise shall be effected on the basis of the decision of the Founder, and also by a court in the instances and in the procedure envisaged by the existing legislation. 

8.2. In the event of a reorganization or liquidation of the Enterprise, the workers being dismissed shall be paid a compensation and granted other privileges and guarantees envisaged by the existing legislation of the Russian Federation.  
8.3. The property left after the liquidation of the Enterprise shall be distributed by the liquidation commission in accordance with the existing legislation. 

The property and monetary funds left after the demands of the creditors have been satisfied shall be left in municipal ownership. 

8.4. The Enterprise shall be considered to be reorganized, except in the instances of a reorganization in the form of accession, from the moment of State registration of the newly arisen juridical persons. 

The Enterprise shall be considered to be reorganized in the form of an accession to it of another juridical person from the moment of an entry in the unified State register of juridical persons concerning the termination of the activity of the acceded juridical person.  

The Enterprise shall be considered to be liquidated from the moment of its exclusion from the unified State register. 

9. Archiving. Safety of documents 

9.1. The Enterprise, with the purposes of implementing the State social, economic and tax policy, shall bear responsibility for the safety of documents (administrative, financial and economic, pertaining to the staff, etc.); shall ensure the handover for State keeping of the documents of scientific and historical importance, shall keep and use in the established procedure the documents pertaining to the staff. 

9.2. In the event of a reorganization of the Enterprise all the documents (administrative, financial and economic, pertaining to the staff, etc.) shall be handed over in accordance with the established rules to the enterprise – legal successor. 

9.3. In the event of liquidation, the documents intended for permanent keeping, those of scientific and historical importance, shall be handed over for State keeping to appropriate archives. The documents pertaining to the staff (orders, personal files, registration cards, personal accounts, etc.) and the constitutive documents shall be handed over for keeping to the Archive Department under the City Administration of Krasnodar. The handover and putting the documents in order shall be done by the manpower and at the expense of the funds of the Enterprise in accordance with the demands of the archive agencies. 
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of MUE “____________”
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Director of  Administration 

for municipal property 

of City Administration of Krasnodar 

____________________

Annex 8. Terminable Labour Contract with the director of a municipal unitary enterprise of the city of Krasnodar

DECREE of Director of Administration of the city of Krasnodar 

of 06.17.2002 No 888

Terminable Labour Contract with the director of a municipal unitary enterprise of the city of Krasnodar

Krasnodar                                                                                                    “__”_______200__

The Administration of the city of Krasnodar, in the person of Head of Administration of the city of Krasnodar Nikolai Vasilievich Priz, acting on the basis of the Charter of the city of Krasnodar confirmed by Decision of Krasnodar City Duma of 07.05.96 No 37 P.9, hereinafter referred to as “the Employer”, on the one hand, and __________ hereinafter referred to as “the Employee”, on the other, have concluded the present Terminable Labour Contract, hereinafter referred to as “Contract”, concerning the following: 

1. Subject of the contract . 

1.1. The present Contract shall regulate the relations between the Employer and the Employee dealing with the execution by the latter of the duties of the Director of  the Enterprise.  

1.2. The Employee shall be hired to work at municipal unitary enterprise “_______” performing the duties pertaining to the job of the director. 

1.3. The Employee shall start working from ________.

2. The powers, the rights and the duties of the Employee

2.1. The Employee shall be the sole executive organ of the Enterprise. 

The Employee shall manage the Enterprise in accordance with the existing federal legislation, the legislation of Krasnodar Krai, the normative legal acts of local self-government agencies of the City Administration of Krasnodar, the orders, decrees and decisions of the founder – the Administration for Municipal Property of the city of Krasnodar (hereinafter referred to as “the Founder”), the sectoral department of the City Administration of Krasnodar and the Charter of the Enterprise. 

2.2. The Employee shall have the right to: 

conclusion, changes and termination of the Labour Contract in the procedure and on the conditions established by the Labour Code of the Russian Federation, other federal laws and the present Contract; 

being assigned to the job as determined by the present Contract; 

a workplace in conformity with the conditions determined by the State standards for occupational organization and safety; 

timely and in full payment of salary according to his qualification, the complexity of tasks, the quantity and quality of the work performed; 

adequate rest, to be ensured by the establishment of normal working hours, weekly free days, free holidays, and annual leaves; 

complete and true information concerning the working conditions and the occupational safety requirements at the workplace; 

protection of his labour rights, freedoms and lawful interests in any way that is not forbidden by law; mandatory social insurance in the instances envisaged by federal laws.

2.3. The Employee shall be obliged to: 

2.3.1. Organize the operation of the Enterprise, in good faith and reasonably manage the Enterprise, ensure that the basic economic indices set for the Enterprise be met, and exercise other powers placed within his competence by the legislation of the Russian Federation, the Charter of the Enterprise and the present Contract, ensure the operation of the Enterprise without losses in accordance with the appropriate programmes of industrial, technical and commercial development of the Enterprise developed by him that would envisage, in particular, measures aimed at improving the Enterprise’s profitability and year-to-year profitability growth.  

2.3.2. In the event of termination of the present Contract, to hand over the affairs to the newly appointed Director of the Enterprise. 

2.3.3. Ensure quarterly transfers to the Founder of a share of net profit from the use of the property in the economic jurisdiction of the Enterprise. 

2.3.4. Ensure timely and high-quality fulfillment of all the contracts and obligations of the Enterprise, participate on a contractual basis in the fulfillment of municipal orders for supplies of product (goods, works, services) set for the Enterprise in accordance with the powers of the City Administration of Krasnodar.   

2.3.5. Ensure the development of the material and technical base of the Enterprise, increase the volume of paid works and services.   

2.3.6. Ensure that the results of the Enterprise’s activity meet the basic economic indices set in the established procedure. Avoid making decisions that may result in the Enterprise’s insolvency (bankruptcy). Implement the planned targets approved by the sectoral department of the City Administration of Krasnodar and by the Founder. 

2.3.7. Ensure safety, target-oriented use and appropriate maintenance of the movable and immovable property consolidated to the Enterprise. Annually (in October-November) make an inventory of it, submitting the results to the Founder, make timely capital and current repairs of immovable property, create the repair fund to cover capital repairs of capital assets, the procedure for creating it being determined by the order concerning the accounting policy of the Enterprise. 

2.3.8. Ensure that all the workplaces are adequately equipped with technical appliances and create therein working conditions that are in conformity with the uniform intersectoral and sectoral rules of occupational safety, with sanitary norms and rules that are to be developed and approved in the procedure established by legislation.

3.1.9. Ensure timely and in full payment by the Enterprise of all the taxes, fees and mandatory payments established by the legislation of the Russian Federation to the federal, Krai and city budgets and extrabudgetary funds.  

3.1.10. Ensure timely payment of salaries, bonuses, allowances and other payments in the monetary form to the workers of the Enterprise.

3.1.11. Ensure that civil defense requirements be met.   

2.3.12. Ensure that the property of the enterprise, immovable including, be used according to the purposes corresponding to the activities of the Enterprise as determined by the Charter of the Enterprise, as well as ensure that the budgetary and extrabudgetary funds allocated to the Enterprise be used according to their purposes. 

2.3.13. After the end of a financial year, submit a report on the financial and economic activity of the Enterprise with proposals as to improving its operation, to the Founder, to the sectoral department of the City Administration of Krasnodar, and to the sectoral committee under the City Duma of Krasnodar. 

2.3.14. Submit, at the request of the Founder and the sectoral department of the City Administration of Krasnodar, the information needed concerning the operation of the Enterprise during the period between submitting accounting reports, as well as reports on the results of economic activity on a quarterly basis within 35 days after the end of a quarter.  

2.3.15. Submit to the Founder proposals concerning the ways to achieve the purposes of the Enterprise’s activity, as well as information on current and prospective planning of the financial and economic, economic and other results of the Enterprise’s activity, the information concerning the budgetary allocations needed for implementing the programmes of prospective development, reconstruction and industrial modernization (annually, by November 15). 

2.3.16. Meet the archive requirements concerning the record-keeping of the staff  of the Enterprise, industrial/technological, financial-economic and other documentation.   

2.3.17. Meet the requirements of the existing legislation for setting prices (tariffs) on the goods, works and services produced by it; in the event of raising the prices (tariffs) which are nor subject to State regulation, to coordinate them with the Financial-Treasury Administration and the Administration for Pricing under the City Administration of Krasnodar. 

2.3.18. Effect the collective contract with the workers of the Enterprise and ensure that it be implemented.  

2.3.19. Follow the procedures of working with professional information and the employment ethics standards. 

2.3.20. Ensure execution and protection of the rights and lawful interests of citizens. 

For the director of a municipal unitary repair-and-exploitation enterprise: 

2.3.21. Coordinate the appointment of the Chief Accountant and the Chief Engineer of the Enterprise with the sectoral department of the City Administration of Krasnodar and the Administration of  ________Okrug of the city of Krasnodar. 

2.4. The Employee, in order to realize his rights and the duties imposed on him, shall: 

2.4.1. On his own resolve all the issues dealing with the Enterprise’s activity, except the issues that by the legislations of the Russian Federation and of Krasnodar Krai are placed within the competence of other organs, act without a power of attorney in the name of the Enterprise, represent its interests on the territory of the Russian Federation and beyond its borders. 

2.4.2. Dispose of the property of the Enterprise in the procedure and within the limits established by the legislation of the Russian Federation, the Charter of the Enterprise and the present Contract. 

Exclusively with the Founder’s consent in writing may effect the following actions with the immovable property belonging to the Enterprise by right of economic jurisdiction: sale, lease, pledge, contribution to the charter (or contributed) capital of economic partnerships and societies, as well as dispose of it in any other way. 

2.4.3. Conclude in the name of the Enterprise contracts, including labour contracts. 

2.3.4. Issue powers of attorney, effect other legal actions.  

2.3.5. Open settlement accounts and other accounts with banks. 

2.3.6. Confirm the staff list of the enterprise. 

2.3.7. Apply to the personnel of the Enterprise disciplinary penalty measures and incentives according to the existing legislation of the Russian Federation.

2.3.8. Delegate his rights to his deputies, distribute among them the duties. 

2.4.9. Within his competence, issue orders and decrees, and give instructions that shall be mandatory to all the personnel of the enterprise, confirm the provisions concerning representations and branches, and the charters of subsidiaries
. 

2.4.10. Determine, in accordance with the legislation of the Russian Federation, the content and volume of the information to be considered as commercial secrets of the Enterprise and the procedure for its protection, and be responsible for not disclosing it. 

2.4.11. Resolve other issues placed by the legislation of the Russian Federation, the Charter of the Enterprise, and the present Contract, within the competence of the Director of the Enterprise. 

2.5. The Employee shall not have the right to: 

be the founder (or participant) of a juridical person of which this Enterprise is one of the founders (or participants) ;

hold office and perform other paid work at State agencies, agencies of local self-government, commercial and non-commercial organizations (except academic, research and other creative activity), engage in entrepreneurial activity, act as a sole executive organ or a member of a collegial executive organ of a commercial organization, except the cases when the participation in the organs of a commercial organization is part of his official duties in accordance with the legislation of the Russian Federation. 

3. The rights and duties of the Employer 
3.1. The Employer shall have the right to: 

3.1.1. Change and Terminable the present Contract in the procedure and on the conditions determined by the existing legislation. 

3.1.2. Reward the Employee for conscientious and efficient work. 

3.1.3. Demand that the Employee execute his official duties and treat with care the property of the owner and of other workers, conform with the rules of internal working order of  the Enterprise. 

3.1.4. Bring the Employee to disciplinary and material responsibility in the procedure established by the existing legislation. 

3.1.5. Implement other rights established by the existing legislation.

3.2. The Employer shall be obliged to: 

3.2.1. Conform with the existing legislation, as well as the terms of the present Contract. 

3.2.3. Provide the Employee with occupation conditioned by the present Contract. 

3.2.4. Execute other duties envisaged by the existing legislation. 

4. Payment for the labour and social guarantees to the Employee 
4.1. The amount of the monthly salary of the Employee shall be _____roubles. 

4.2. The salary to the Employee shall be paid simultaneously with the payment of salaries to all the workers of the Enterprise. 

4.3. To the Employee a bonus shall be paid in the procedure and in the amount established by the Provisions on the payment of bonuses to the workers of the Enterprise. 

The Employee shall lose his right to receive a bonus in the event of: 

4.3.1. Failure to perform or improper performance of official duties. 

4.3.2. Violations of labour discipline. 

4.3.3. Failure to implement the decisions of the City Administration concerning the performance by the Enterprise of the activity envisaged by the Charter of the Enterprise. 

4.3.4. Suspension of operation of the Enterprise by the empowered State agency in connection with a violation of the normative requirements for occupational safety and the ecologic or sanitary-epidemiological standards. 

4.3.5. Failure to ensure that the results of the activity of the Enterprise meet the basic economic indices confirmed in the established procedure. 

4.3.6. Making decisions that have resulted in the Enterprise’s insolvency (bankruptcy). 

4.3.7. Failure to ensure that the planned targets confirmed by the sectoral department of the City Administration of Krasnodar be met. 

4.3.8. Failure to ensure a timely payment to the workers of the Enterprise of the bonuses, allowances, additional payments and compensations envisaged by legislation and/or the collective contract, until the moment when the arrears on those kinds of payments to the workers of the enterprise are liquidated in full. 

For the director of a municipal unitary repair-and-exploitation enterprise: 

4.4. To the Employee a bonus shall be paid in the procedure and in the amount established by the Provisions on the payment of bonuses to the workers of the Enterprise confirmed by the sectoral department of the City Administration of Krasnodar, with regard to the proposals of the Administration of ____________Okrug of the city of Krasnodar. 

4.5. In  accordance with Article 279 of the Labour Code of the Russian Federation, in the event of an early termination of the present Contract, to the Employee a compensation shall be paid in the amount of one monthly salary.   

4.6. The Employee shall be entitled to an annual basic paid leave with the duration of 28 calendar days and an additional paid leave in accordance with the collective contract.   

5. Changes and termination of the Contract

5.1. The disputes between the Employee and the Employer shall be subject to regulation in accordance with the existing legislation. 

5.2. The Contact may be changed by mutual agreement of the parties. 

5.3. The Contact may be Terminabled on the grounds envisaged by the existing labour legislation. 

5.4. The Contact may be Terminabled on the initiative of the Employer in accordance with I. 13 of Article 81 of the Labour Code of the Russian Federation, i.e. in the event of a failure on the part of the Employee to execute the duties envisaged in Item 2.3 of the present Contract. 

6. Other terms

6.1. The Employee shall bear responsibility in the procedure and on the conditions established by the legislation of the Russian Federation. 

6.2. The control over the operation of the Enterprise in the part dealing with the conformity with the requirements of the Charter, the financial and economic activity and the implementation of the planned targets shall be effected by the Founder and the sectoral department of the City Administration of Krasnodar. 

The operation of the Enterprise shall be coordinated by the Administration of ____________Okrug of the city of Krasnodar.

6.3. The present Contract shall be in effect for the period of _____, that is from ____to ______, in  accordance with Article 59 of the Labour Code of the Russian Federation. 

6.4. As to the part not envisaged by the present Contract, the parties shall abide by the legislation of the Russian Federation and the Charter of the Enterprise. 

6.5. The Contract shall be made and signed in three copies, each with similar legal force: one copy shall be handed to the Employee, two copies – to the Employer. 

6.6. The Contract shall be in effect from the day when it is signed. 

7. The information concerning the parties

Employer:                                                                           Employee: 

City Administration of Krasnodar                                      ––––––––

Krasnodar, Krasnaia, 122                                               ––––––––

8. Signatures of the parties

Employer:                                                                         Employee: 

Head of CityAdministration                                                    _______________ S.N.P.

of Krasnodar                                                                          (signature) 

____________N.V. Priz

(signature) 

STAMP 

Contract coordinated with                                   Contract coordinated with

sectoral department of                                         Administration for municipal

City Administration of Krasnodar                       property of City Administration

Director of                                                           of Krasnodar 

 sectoral department                                             Director of Administration

__________________S.N.P.                                       __________N.V. Telegin

STAMP 

Annex 9. International Experience: State-owned unitary Enterprises in the Countries of Western Europe
A notion of 'State-owned enterprise' in some form is present in the legal systems of practically all countries of Western Europe
. But its specific substance differs in most cases from the substance of this notion in the Russian law. For example, according to the terminology accepted in the legal system of France State-owned enterprises are economic entities of any organizational and legal form that produce goods and services offered to the market, provided there is a real control over their activities by the State authorities (which excludes cases of insignificant participation of the State in business capital). All State-owned enterprises constitute a State sector of economy. The notions of 'State-owned enterprise' and 'State sector' have similar definitions in the legal systems of a number of other West European countries, in Germany in particular.

The Russian law interprets the adopted in France notion of 'State-owned enterprise' as including both State-owned unitary enterprises and enterprises of mixed ownership with prevailing State participation in the capital.

1. State-Owned Enterprises as a Constituent of a Development Model of the European Union Countries 

In all without exception countries European Union State-owned enterprises have been and continue to be an important constituent of the chosen model of their development. It should be noted that these countries are strongly committed to the principles of market economy, which, nevertheless, doesn't prevent them from combining a traditional market regulation with participation in economic turnover by means of State-owned enterprises. Presence of State controlled economic entities in many key sectors of economy is not, in the case of EU countries, an alternative to the market, but an important prerequisite for its effective operation. This particular approach constitutes one the main peculiarities of social and market economy of West-European countries that distinguishes it from traditionally market economic systems of the USA and Japan. 

Enterprises can belong to the State sector on a permanent or temporary basis. The basis is permanent if a clear political decision has been taken to retain enterprises in State sector. The basis may be temporary if a State plans to carry out privatization of enterprises in the future, but only after all necessary conditions for their transfer to private owners will be created.

Reasons for permanent presence of some economic entities in the State sector may be their belonging to the so-called socially useful sphere or an industrial policy implemented by the State.

Providing the following vital services is customary to attribute to the socially useful sphere in Western Europe: water supply, heat supply, power supply, transport, communications. In all EU countries some or other branches of socially useful sphere (in different forms and under various names) form part of a State sector. It goes without saying that such services can be offered by private enterprises if they are provided various privileges and special mechanisms of State control over their activities are provided for. However, the position of EU countries authorities is that some vital functions are better supported by State-owned enterprises, rather then private businesses, even if a special regulation of the latter is provided for. In some EU countries this principle is even Stated in the Constitution, for example in Germany as far as post and railroads are concerned. The most striking instance of socially useful sphere enterprises being a part of State sector is France where such branches as transport, power supply, communications, public utilities form part of State sector. The enterprises of the above mentioned branches have a number of special duties, connected with a continuous operation, provision of equal access conditions, etc. At the same time these enterprises enjoy some special rights and can receive financial support of the State.

The reasons of such or other enterprises being a part of State sector can be also conditioned by the industrial policy of the State. In this case the grounds for a certain part of economic entities presence in the State sector usually are strategic interests of the State and a lack of entrepreneur initiative in some fields of activity. State-owned enterprises can be used as a means of economic policy implementation, provision of regional development, etc. In EU countries the biggest percent of State sector enterprises could be found in metallurgy, aircraft building, motor-car construction, production of armaments and defense technologies, as well as in banking and insurance. In should be noted that a branch structure of State sector in different countries varies significantly.

2. Trends of State Sector Development in West-European Countries

The period following the end of World War II saw a significant expansion of State sector in West-European countries, both at national and at regional and local levels. It is noteworthy that this process, which affected in various countries different economic industries – power engineering, transport, communications, financial sector, hi-tech industries, etc., wasn't considered as a withdrawal from principles of market economy. In most cases the results of a greater State participation in commercial activities in a post-war period were evaluated as positive ones, since such a policy contributed, in a great extent, to restructuring of certain industries and recovery of economic systems. 

Lately a trend towards reduction of the level of State participation in economic turnover by means of commercial organizations of State sector has been clearly seen in West-European countries. Economic liberalization policy adopted during two last decades has led to a shift of their economic policy from the State entrepreneurship, carried out with the help of State sector enterprises, to the regulation of private activities. Practically all West-European countries follow a well-directed policy of privatizing State ownership.

Here a reservation should be made, that this trend practically doesn't cover the sphere of such services as security, education, public health. However it can be noted that in some countries (in Great Britain, for example) certain measures are taken to involve a private sector in these fields of activities. Besides, there are examples of implementing mechanisms similar to market ones in these spheres.

As far as commercial activity is concerned it becomes in a greater extent a responsibility of the private sector. In other words, the purposes of industrial policy or protection of national interests that led to creation of a significant State sector in most West-European countries has presently lost a big part of their importance. Nowadays a presence of this or that enterprise in sate sector can be fairly conditioned by the fact that the situation with its business or a market situation doesn't allow to privatize it at sufficiently favorable conditions. 

The policy of West-European countries relative to economic entities acting in a socially useful sphere is not so 'unanimous'. Some countries include them in a general process of privatization retaining at the same time a stricter mode of such entities regulation. A typical example of the above mentioned approach is Great Britain where a number of measures aimed at privatizing enterprises in telecommunications, power engineering and railway transport were taken during the last 15 years. Other countries, to the contrary, maintain a full State control over corresponding spheres of activity. This approach has been implemented in France till late. Between these two utmost solutions lays a broad range of intermediate options that were used in other West-European countries.

3. Organizational Forms of State-Owned Enterprises

There is no a general organizational model of State-owned enterprises in West-European countries. To the contrary we can see a great variety of organizational and legal forms used in State sector. This situation is due to historical background, different approaches to forming a State sector and a specific character of economic and legal system of each country. But we can single out three organizational forms of State-owned enterprises that are somehow typical to the majority of West-European countries.

State organizations not having a status of legal person. Such economic entities doesn't have, as a rule, significant economic independence, their activity is directly administered by State authorities. 

In France these entities are known as 'entities of public and legal administration'. At a national level such organizational and legal form was used in the field of post services and communication means till the beginning of the last decade. State-owned enterprises of such kind were created by State authorities for commercial activity in a corresponding sphere without forming a special legal person. Employees of public and legal administration entities were public servants, property they were vested was State owned, and their budgets were a part of the founding bodies. 

In Italy such economic entities were known as 'autonomous State-owned enterprises' and operated in such spheres as railroad transport, post and telegraph, and in some others. Their budget was approved in the framework of a national budget, but they have some financial autonomy. The autonomous State-owned enterprises were managed by boards of directors headed by corresponding ministers.
 

In Great Britain the so called 'governmental trade funds' have the organizational form under review. Such economic entities are created for commercial activity in spheres of their responsibility, they are provided with necessary property and financed by corresponding ministries. The fund is directly managed by a director appointed by the minister. 

The described form of State-owned enterprises is also typical and to other West-European countries, to Germany, in particular, where such economic entities having a certain organizational and financial autonomy are widely spread at a communal level.

State organizations having a status of legal person. The single participant in such enterprises is the State. Such economic entities posses a greater degree of economic independence than State organizations without a status of legal person, and their activity is regulated both by general and special legal norms. 


In France the enterprises of organizational and legal form under review are known as 'public agencies' and operate in such spheres as railroad transport, power engineering and gas supply. Their authorized stock capital is fully formed by the State, but as distinct from entities of public and legal administration, property, which they are vested, is not formally a State-owned. However, property of such enterprises is not subject to seizure, and if an enterprise is to be liquidated it is returned to the State. Employees of public agencies are not public servants and have a special status. A number of important aspects of public agencies activity, such as book-keeping procedures, are defined by special legal norms, while other aspects are being regulated by general legislative rules. A procedure of such enterprises management, in particular, is defined by common corporate law.


In Italy organizations of such kind are known as 'entities of public law'. Striking examples of such organizations can be State managers of IRI, ENI and ENEL companies till their transformation to joint-stock companies in the first half of the last decade. An authorized capital stock of public law entities, called ' granted fund', is fully State-owned. The State also acted as guarantor of their debentures. Acting at the market together with enterprises of other organizational and legal forms entities of public law were not subject to bankruptcy. Boards of directors of such organizations were appointed directly by the government

In Great Britain such form of State-owned enterprises was a classic one for production enterprises and industries nationalized in the second half of 1940s. Organizations of the kind under review, known as 'State-owned corporations', operated till the beginning of 1980s in such industries as coal-mining, power engineering, gas industry. State-owned corporations were founded by special legislative acts and were managed by boards of directors appointed by corresponding ministers. In particular circumstances ministers were entitled to dissolve boards of directors and could give directions mandatory for execution on a number of questions (financial included).

State-owned enterprises of a form under review also existed (and continue to exist) in other countries of Western Europe: in Germane, Sweden, Denmark, etc.

State controlled economic societies. The State or a State controlled structure is a prevailing (in many instances the only) shareholder of such societies. Such economic entities are regulated, as a rule, by general legal rules, but in some circumstances special norms may apply. For example, in France acting regulation rules define a number of peculiarities of State controlled economic societies status that cover a property mode, composition of management and State control over their activity. Besides, similar to public and legal administration entities and public agencies such societies are founded by special legal acts defining the subject of their activity, form of organization, etc, but as distinct from other economic societies they are considered founded not from the date of corresponding entry in the organization register, but from the date of such an act. It should be also noted that in a number of West-European countries acting regulation rules doesn't define any peculiarities of the legal status of economic societies under State control, however special legal rights of the State relative to these societies are often Stated in their charters.

Thus, the first described form of State-owned organization is the most often used by the State authorities to conduct commercial activity on their own behalf. For the last two decades Western Europe has seen a trend to reduce the use of this form at a national level that is why presently these entities are more often present at regional and local levels. The second form was the most widely used in socially useful sphere. Since the beginning of 1980s a trend has developed to reduce the use of this form, however, today it remains prevailing in organization of socially useful sphere branches in a number of countries. Finally, the third form was historically used mainly in those sectors where competition of private business exists, however lately a trend has developed to use this from in socially useful sphere as well (railroad transport in Italy and Germany).

4. Level of Subordination of State-Owned Enterprises

State-owned enterprises in EU countries can have either national or local (regional) level of subordination. And both the first and second form of State sector organization may dominate here. Prior to the beginning of privatization in France, Italy, England the basis of State sector was composed of large national companies, daughter enterprises of which were located at all territory of the country. Such form of State sector organization remains the same in the field of transport, power engineering, telecommunications in France. Besides, some large national companies still operate in industry and banking sector. In present England a national level of subordination have State-owned companies acting in gas supply, railroad transport, post services, telecommunications and in some other fields.

In some other countries a local (regional) level of State-owned enterprises prevails. This form of State sector organization is typical, in particular, to Germany and Scandinavian countries. In Germany power distribution and State-run transport are organized at a level of large inhabited localities. State-run banks of regional subordination play an important role in regional development. 

It should be noted that a privatization process, now under way in West-European countries, affects national companies in a greater extent than State-owned enterprises of a regional (local) level.

5. Management System of State Sector Enterprises

Different forms of State-owned enterprises control system configuration are used in various EU countries. In a number of countries a multilevel system of State sector control has been established. In the framework of this system the State controls State sector enterprises not directly, but through special company managers. State sector of Italy, for example, had four base levels (three of which were managerial) till the beginning of 1990s: Ministry of State Participation that carried out general management of State sector; specialized State managing companies (acting in the form of public law entities); branch holding companies under their control, and finally, ordinary enterprises of State sector. In Spain State sector was amalgamated in three holdings by a special legislative act in 1995. The first one included enterprises planned to be privatized in the short term, the second holding combined enterprises that are to be privatized in the medium term, and finally, the third holding was formed by economic entities not subject to privatization. Large State-run holdings that play an intermediate role between the State and State sector enterprises also exist in Austria.

In other countries, to the contrary, State authorities directly participate in State sector enterprises control. In France, for example, State sector enterprises are controlled by corresponding branch ministries: this is Ministry of Industry for Electricite de France and Gaz de France companies, and Ministry of Transport for National society of railroads of France. At the same time all enterprises are under control of Ministry of Finance, which protects financial interests of the State in the process of State-owned enterprises operation.

6. State-Owned Enterprises Activity Control

Management boards of State-owned enterprises, as a rule, are directly appointed by the State if there is no private shareholders participation in the capital of these enterprises. General procedures provided for by the corporate law are normally applied to State controlled enterprises of mixed ownership: the State along with other shareholders nominates its candidates, votes using its shares, etc.

Profile agencies or the government normally play a leading role in forming management boards of State-owned enterprises: their delegated representatives receive a majority in the quantitative composition of these boards. Besides, representatives of enterprises personnel are often included in management boards. This example is very typical to France where State-owned enterprises boards of directors called administrative councils are formed on a trilateral basis: one third of administrative council members is appointed as proposed by the interested agencies, another third is composed of specialists appointed by the government, and the last third is formed out of representatives of the enterprise personnel. Chairman of administrative council (sometimes of executive body – director general) is appointed by the government at a suggestion of administrative council.

Besides a direct participation in management, State authorities normally have some additional capabilities of controlling State-owned enterprises activity. A typical example again can be found in France. A special service of State controllers reporting to the Minister of Finance exist in France, which supervises economic and financial activity of large State-owned enterprises. Besides, enterprises accounts are controlled by the Accounting Chamber.

7. Financial Relations Between Enterprises and the State

Accounts of State-owned enterprises having a status of legal person are separated from accounts of the State, which is, generally speaking, a direct consequence of their status. Financial relations of the State with State sector enterprises, if we are to ignore taxation, include two oppositely directed cash flows:

- a transfer to the budget of a part of State-owned enterprises profits (including dividends on the shares belonging to the State); 

- a transfer of funds to State-owned enterprises out of expenditures of the State budget in a form of subventions if these enterprises conduct planned unprofitable activity in a socially useful sphere. It is necessary to take into account the fact that in many West-European countries the State bears responsibility relative to liabilities of certain groups of State-owned enterprises. There are examples when such enterprises, for some reasons, accumulated big indebtedness. In these cases the State had to assume a grate part of accumulated debt. Such situation took place, for example, in the carriage by rail in Germany.
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� Counting branches and representative offices. Rossiiskii statisticheskii ezhegodnik: Stat. sb. (Russian statistical annual: Collection of statistics): / Goskomstat of Russia. Moscow, 2000, p. 277. 





� The question of the accounting for state enterprises belonging to the property  ownership of the autonomous okrugs [a territorial administrative division] remains not entirely clear. They could be counted as state enterprises of independent constituent members of the Russian Federation equated to republics, krais, and oblasts or among the state enterprises of those krais and oblasts which they comprised a part of before 1992. 





� What is meant are enterprises for the equipment maintenance servicing of agriculture and also, to all appearances, agricultural enteprises themselves which for various reasons were not subject to standardized procedures for reforming collective farms and state farms (1992-1993) with the apportionment of land and property shares and the endowing of workers with the right of exit with them from the make-up of the collective enterprises which were  formally transformed or which kept their previous status.





� In the accounting materials of the State Committee on Property of the Russian Federation «On the course of carrying out the State privatization program in 1996, improving management, and enhancing efficiency of utilization of federal property and on the tasks for 1997» (March 1997) it was said that in the Register of property ownership of the Russian Federation there is contained information about 30,582 federal state enterprises and institutions. In the draft of the Concept for management of state property (October 1998) it was said that in Russia there were 40,500 federal state enterprises and institutions (16,500 enterprises and 24,000 institutions). 





� The procedure and forms of reporting for the directors of federal state enterprises acting on the basis of contracts signed in accordance with civil legislation were approved by the Decree of the Government of the RF as of 1 October, 1994, No 1112. A more detailed analysis of their content as compared to the new forms of reporting is presented in section 1.2.3. 





� The appearance of these rights is connected to the planned economy, when the state was objectively compelled to put independent juridical persons [legal entities] into property circulation – «enterprises» and «institutions,» securing them their property with a certain limited law of estate.  Beginning in the 1960s this right came to be termed the «right to operational management;» subsequently in property laws it was divided into a broader in content «right to full economic conduct» intended for production enterprises and a narrower «right to operational management» intended for state budget institutions and ones analogous to them. 


In 1993 a government commission (headed by Ye.T. Gaidar) proposed a radical solution to the problem: transformation of the overwhelming majority of state enterprises into joint stock companies (AO), and of a limited number of state enterprises into state enterprises (a number of intermediate documents was adopted in 1994). This idea was not implemented, and since 1995 the concept «state unitary enterprise» has been included in the Civil Code of the Russian Federation.  At the same time there was prepared a draft law on state and municipal unitary enterprises which was adopted in the first reading only in 1999 and subsequently withdrawn from the State Duma. At the present time the prospects for adopting the law are unknown. This is connected, in the first place, to the exceptional convenience of the given form (state unitary enterprise -- SUE) for unmonitored management on the part of managers (the subjective factor), and, in the second place, to the necessity for radical replacement of legal mechanisms and concepts in principle (the objective factor.) The state unitary enterprise (SUE) has outlived its usefulness; however, the continuing number of enterprises of this form presupposes, apparently, the presence of a certain transitional period. 





� The given legal competence was already secured to a property owner in Article 5 of the Law of the RSFSR (Russian Soviet Federated Socialist Republic) dated 24 December 1990 «On property ownership in the RSFSR»





� By Decree of the Government of the Russian Federation dated 6 October 1994 №1138 there must be an plan-order and a plan of development of an enterprise, while relations with suppliers and consumers are constructed on an agreed [dogovornyi] basis. Independent activities are with the permission of an authorized agency.





� By Decree of the Government of the Russian Federation dated 6 October 1994 №1138 financing connected to fulfillment of a plan-order and others is implemented at the expense of income from sales; in the instance of insufficiency of income – from the federal fund by decision of the Government of the Russian Federation.





� By Decree of the Russian Federation dated 6 October 1994 №1138 – according to norms of the authorized agency for production and social activities. The free remainder is subject to withdrawal into the budget.





� The nature of the given right gives no doubt that this is the right to do business (PKhV) The list  of  rights of estate as distinct from  obligatory rights is closed (P. 1 Article 216 of the Civil Code of the Russian Federation) and cannot include a right not directly envisaged by law. In the previously operative legislation the analogous situation was permitted by direct reference in P. 2 of Article 48 of the Bases of civil legislation of 1991 to the belonging of the given property to the institution with the right to complete conduct of business (KhV). In accordance with this, the rules from Article 29 of the Civil Code of the Russian Federation are applied to the right of an institution to property thusly obtained.


� Issues of managing enterprises and institutions with right to operational management form an independent set of problems and are not considered in the given work.


� The whole range of problems associated with the enactment of this law in discussed in section 3.4. 





� Thus management of state unitary enterprises are basically regulated by the Civil Code of the Russian Federation and also by agency normative acts which before 1999 were of a fragmentary nature and were not coordinated with each other.


� This regulation, in essence, reproduced the norm of P. 2.1 of the Basic regulations of the state program of state and municipal enterprises in the Russian Federation after 1 July 1994 approved by Ukase of the President of the Russian Federation dated 22 July 1994 № 1535.





� E.g. barter transactions, or offsetting arrangements, etc. (trans.’s note)


� Introduced supplementally by Decree of the Government of the Russian Federation dated 15 October 2001 №725.





� Order of the Ministry of Property Relations dated 10 July 2000 №183-r approved the Methodological recommendations for organizing and analyzing the efficiency of the activities of federal state unitary enterprises (FSUE) and open stock companies (OAO), the stock of which is in federal property ownership


� Introduced supplementally by Decree of the Russian Federation dated 16 February 2001 №121 with inclusion of the given norm in the Sample Charter of a federal state unitary enterprise (FSUE) by Order of the Ministry of State Property of the Russian Federation dated 6 March 2001 №548-r.





� T. Kordiukova, M. Galkin, A. Eigel’. Unitarnye predpriiatiia – potentsial’nyi dokhod ili potentsial’nye riski dlia regional’nykh i mestnykh administratsii? (Unitary enterprises – potential income or potential risks for regional and local administrations?) // Kredit Rossii. Analiticheskii biulleten’ Reitingovoi sluzhby EA-Ratings, strategicheskogo partnera Standard & Poor’s, (Russia’s credit. Analytic bulletin of the Rating service EA-Ratings, of the strategic partner Standard & Poor’s), № 19-20 (46-47), October 2001.


� Officially published reports on the results of various checks carried out by the Auditing Chamber of the Russian Federation in the period 1998-2001 served as the sources for factual data.





� Sotsial’no-ekonomicheskoe polozhenie Rossii (Socio-economic situation in Russia). January-October 2002, p. 179. 





� Http://www.nalog.ru/news/anons01/00180.shtml, Informational report “O selektornom soveshchanii po voprosam provedeniia restrukturizatsii zadolzhennosti po nalogam i sboram v 2001 godu” (About the selector conference on questions of conducting restructuring of indebtedness for taxes and collections in the year 2001).





� The basic normative acts concerning restructuring of indebtedness of enterprises and organizations to the federal budget are presented in Annex 1.


� Http://www.nalog.ru/news/anons01/00123.shtml,  Press release for the press conference of Deputy Minister of the Russian Federation for Taxes and Collections V.I. Mishin and Manager of the Department on working with the largest taxpayers S.P. Diukov (O restrukturizatsii nalogovoi zadolzhennosti v Rossiiskoi Federatsii» (On restructuring tax indebtedness in the Russian Federation).





� Http://www.nalog.ru/news/anons01/00185.shtml, Press release for the press conference of Deputy Minister of the Russian Federation for Taxes and Collections V.I. Mishin «Voprosy provedeniia restrukturizatsii zadolzhennosti po naloglam i sboram» (Issues of conducting restructuring of taxes and collections indebtedness).





� Http://www.nalog.ru/news/anons01/00123.shtml,  Press release for the press conference of Deputy Minister of the Russian Federation for Taxes and Collections V.I. Mishin and Manager of the Department on working with the largest taxpayers S.P. Diukov (O restrukturizatsii nalogovoi zadolzhennosti v Rossiiskoi Federatsii» (On restructuring tax indebtedness in the Russian Federation).


� Http://www.nalog.ru/about/press/2001/cond21.shtml, Meeting of the Head of the Ministry of Taxes and Collections of Russian G. Bukaev with managers of the most important Russian mass information media.





� The Central Bank of the Russian Federaton rate of refinancing has changed since that time, but in order that all enterprises restructuring their indebtedness in accordance with the various wordings of Decree №1002 be under equal conditions, the magnitude of the interest for deferred payments was left without change.


� Http://www.nalog.ru/news/anons01/00185.shtml, Press release for the press conference of Deputy Minister of the Russian Federation for Taxes and Collections V.I. Mishin «Voprosy provedeniia restrukturizatsii zadolzhennosti po naloglam i sboram» (Issues of conducting restructuring of taxes and collections indebtedness).





� Http://www.nalog.ru/news/anons01/00185.shtml, Press release for the press conference of Deputy Minister of the Russian Federation for Taxes and Collections V.I. Mishin «Voprosy provedeniia restrukturizatsii zadolzhennosti po naloglam i sboram» (Issues of conducting restructuring of taxes and collections indebtedness).





� Http://www.nalog.ru/about/press/2001/cond21.shtml, Meeting of the Head of the Ministry of Taxes and Collections of Russian G. Bukaev with managers of the most important Russian mass information media.





� Irina Skliarova, «100 tysiach predpriiatii dolzhny iavit'sia s povennoi v MNS do 30 noiabria,» (One hundred thousand enterprises have to show up at the Ministry for Taxes and Fees and admit guilt before November 30), http://www.strana.ru/print/81406.html. 





� We would note that the problem just the same has not been resolved to the end – the decision on restructuring a part of the indebtedness of enterprises and organizations to the state, in accordance with Decrees №489 and №534, is made by the Ministry of Finances of the Russian Federation. In these instances, apparently, a serious role was played by the specifics of these debts, besides which the scale of the problem was not so substantial. 





� Http://www.nalog.ru/news/anons02/0215.shtml, November 28, 2002. Press release and press conference of Director of The Department of tax debt S.N. Khursevich “Itogi I perspektivy uregulirovaniia zadolzhennosti organizatsii po platezham v biudzhety vsiekh urovniei” (Results and prospects of regulating organizations’ arrears of payments to budgets of all levels.” 





� Does not extend to indebtedness of organizations for the tax on sale of fuel and lubricant materials, for the tax on using motor vehicle roads, and also to penalties and fines for non-timely payment of these taxes.





� Established by Federal law № 120-FZ dated 23 July 1998.


� The given form could not be used by organizations in relation to which an insolvency (banktruptcy) case had been initiated; the time period of circulation of bonds could not exceed twenty-four months from the moment of registration of the prospectus for their issuing; registration of the prospectus for issuing was effected under condition of a one time deposit into the federal budget of five percent of the the principal amount of debt.





� Property of state unitary enterprises could not be pledged.





� For organizations in relation to which an insolvency (bankruptlcy) case had been initiated.


� Previously in the capacity of such enterprises there were usually considered those included in one of the lists approved by Decree №802 of the Government of the Russian Federation dated 12 July 1996 «On the list of enterprises and organizations of the defense complex, privatization of which is prohibited» and №784 dated 17 July 1998 «On the list of joint stock companies producing products (goods, services) having strategic significance for securint the national security of the state, stock blocks assigned to federal property ownership of which are not subject to ahead-of-schedule sale» (in numerous subsequent wordings). The criteria and principles of inclusion (exclusion) of enterprises in this or that list were absent thereby. Right now it remains absolutely unclear, whether the objects mentioned in them will enter into the lists of strategic enterprises and joint stock companies which will be approved after adoption of the new law.





� From a formal juridical point of view nothing obstructed this, because Ukase №1003 prohibited creation of a state unitary enterprise (SUE) namely with the right of full conduct of business (KhV), which ceased to be full with the coming into force of Part one of the Civil Code of the RF on 1 January 1995.





� In speaking of long-term vectors, we have in view the period of institution [of them] up to 2010-2015.





� In distinction from the U.S.A. and Japan (and recently in Great Britain, too), the role of the state sector in the countries of Western Europe has been and remains significant. Along with that, ever more urgent at the state level are tasks of privatization of enterprises in the state sector, bringing enteprises in the state sector into a competitive environment, modernization of enterprises in the state sector.  That, according to the testimony of foreign experts, manifests itself in the following tendencies characteristic to one degree or another of all Western European countries: erosion of the specifics of enterprises in the state sector in comparison to private enterprises; autonomization of management of the state sector; opening up of enterprises in the state sector to competition; curtailment and rigid regulation of state aid to enterprises in the state sector.





� It would be naive right now to attempt to determine all the branches of the economy in which the state sector should be present and the scale of such a presence. The experience of foreign countries testifies to the individuality of such decisions, which are directly determined by the specifics of the country's economy. Western European countries provide examples when the role of the state sector is substantial in the following branches: energy, the aerospace industry, shipbuilding, motor vehicle manufacturing, metallurgy, and chemicals.





� Integration of enterprises in the state sector ought not be perceived in an over-simplified way as the mechanical unification of the assets of enterprises. Optimal integration should be combined with processes of de-integration (detachment of individual capacities, businesses, and composition of enterprises being unified) and bankruptcy-prevention measures [sanatsiia] for and reformation of business.  Least of all would one want (and there are already no few examples of this) for integration to facilitate mothballing [konservatsiia] of inefficient cooperative ties, creation of «interest clubs,» strengthening of lobbying possibilities for state sector enterprises, localization of economic ties within the framework of the regions or individual branches (we would note that creation of agencies for managing individual sub-branches of the defense industry complex led to erection of additional barriers in the path of inter-branch integration, while after all it was namely in the defense industry that historically exchange was extremely hampered of advanced solutions and technologies among the respective sub-branches).





� Competition among enterprises in the state sector in practice often amounts to competition among various representatives of the state, or, if the representative is one and the same, then to his move to a position at one of the competing enterprises. The problem is that the representative of the state strives to activate the potential of the system of state management in support of the enterprise he is looking after.





� Under conditions when a high concentration of certain markets is determined by the presence in them of a limited number of private companies, privatization of several enterprises in the state sector individually, if each of them is clearly lower than such companies by market power, most likely will not lead to improvement of the competitive environment, since they may be relatively easily swallowed or may not withstand the competition.





� In the short term, transformation of the overwhelming majority of state unitary enterprises into joint stock companies is technically difficult; it will lead to sharp intensification of the load on the system of managing state-owned property in the economy. At the same time we do not see any advantages in the organizational-legal form of a unitary enterprise with the right to conduct business [PKhV] in comparison with a joint stock company, 100% of the stock of which is in state property ownership, from the points of view of resolving tasks laid upon the state sector.


� In the short term it seems important to orient oneself toward a certain excess of the state sector in the make-up of the enterprises entering into it [the make-up]. 


.In the first place, the mass conduct of privatization in a limited period of time will lead to losses in possible revenue [coming] into the budget from privatization in connection with the existing resource limitations of the domestic capitals market and the insufficiently favorable investment climate for attracting foreign capital.


In the second place, it is namely in the short term that concepts of  the optimal property of state sector enterprises should take final shape; therefore a certain reserve of enterprises is necessary, the property of which could be utilized for optimalization of the property complex of enterprises which are necessary for resolution of tasks laid on the state sector.





� This task seems highly difficult and bearing on tasks of improving the federal structure of the state. Certainly it will be required in some way to resolve problems connected to enterprises under joint jurisdiction, to agreements with constituent members of the Russian Federation on demarcation of powers, and to city-forming enterprises. The most difficult thing is to assure a unified policy on managing state-owned property at all levels (so far no normative documents at all have been offered for this); in this connection a certain restraint is necessary in transfer of federal enterprises to the regions and to municipal formations in view of the poor predictability of their further actions with regard to these enterprises. Taking into account the aspirations of the authorities in certain regions to direct regulation (interference in economic relations), to render support to enterprises under their control, transfer to them of additional objects of management should be done with great caution, placing certain conditions on transfer of enterprises beforehand (for example, on their privatization).


� In the short term what seems necessary is active participation of the state in optimalization of the property complexes of enterprises, bankruptcy-prevention measures [sanatsiia] for them, and attraction of investments; however, in the long term, participation of the state in managing state sector enterprises should be limited to setting tasks and working out mutual rules without interference in concrete methods for the necessary internal transformations, which enterprises will choose for themselves for achievement of  the goals which have been set.





� Limiting access to information on forthcoming changes in the state sector leads in practice to their becoming known ahead of time just the same, but only to a narrow circle of economic enterprises, which leads to violation of equal conditions for competition.





� Drawing state property into economic turnover seems to be one of the most important tasks for the short term. This cannot be considered in isolation from solving tasks of registering the rights of the state to all kinds of state property (for example, rights to the results of intellectual activities). Drawing property into economic turnover may be effected either by means of its privatization or its utilization for optimalization of the property complexes of state sector enterprises. However, drawing property into economic turnover should be based, first of all, on transfer of such property to economic entities, which themselves would utilize it in economic turnover, and not by means of direct participation of the state in utilizing such property. Let us clarify the essence of the differences with the following example: instead of utilizing state property as guarantees for attracting investments, priority should go to transfer of property to an enterprise for purposes of increasing its investment attractivenss in order that the enterprise itself attract investments without the efforts of the state as intermediary.





� In the short term, when tasks will inevitably dominate which are resolved by issuing direct state instructions to state sector enterprises, collegiality would lead to erosion of responsibility of representatives of the state management system for the consequences of decisions taken. However, in the long term, as the quality of management increases and the state's trust in state sector enterprises increases, concrete managerial decisions should become the prerogative of the state sector enterprises themselves, while state management will basically amount to determining the strategic tasks for their activities and certain framework rules of interaction and to monitoring the results achieved of the activities of state sector enterprises.





� What is meant is that even in the absence of legislatively established norms, the state should strive to take necessary decisions taking into account the interests of other stockholders (for example, a decision might be taken by the council of directors, but it is brought out for consideration by a general meeting of stockholders). In the short term what seems necessary is activization of the efforts of representatives of the state in defending its interests as a stockholder, especially in those situations when the state possesses a minority block of stock. This could have a good effect on economic entities in the sense of demonstrating the possibilities for effecting stockholder rights.





� The essence of the budgetary approach to management amounts to the following. First, the enterprise’s basic budget (for three to five years) is formed, this being the financial expression of marketing and production plans. The basic budget should contain three basic financial documents: a forecast of the report on profits and losses; a forecast of the report on movement of monetary resources; and a forecast of the balance sheet report.


After approval (coordination) of the basic budget, monitoring is effected of the execution of the articles laid down in it. For that, with a definite periodicity the managing organ should be presented with memoranda on the current execution of the budget with commentaries on the necessity of deviations made from the approved budget with well-founded proposals for its correction in the future and about threats which have arisen to its subsequent execution and about proposed measures for minimizing risks.  For the purpose of securing the necessary flexibility, the approved budget may be corrected with a definite periodicity, the frameworks of deviations made in the reporting period may be determined thereby without approval of the managing organ.


For evaluation of the efficiency of management of financial resources, a planning schedule is necessary for the sequence of key events determining successfulness of the carrying out of this or that project. The main thing when drawing up of the above-mentioned schedule is to determine the events which may be monitored in reality, including by specialists of different specialties.





� Achievement of significant effects from the planned transformation of federal rail transport within the framework of the Ministry of Railways (MPS) into the «Russian Railroads (RZhD)� joint stock company with one hundred percent state capital is not obvious at the least. Electrical energy and the gas branch, which went through the stage of corporatization as long ago as 1992 and which were amalgamated into very large holding companies (RAO «YeES of Russia» and «Gazprom») with control blocks of stock belonging to the state, never have demonstrated substantially higher efficiency in comparison with the railroads, which, in turn, just like holding companies, effected internal changes within the framework of the program of reforms in the area of the natural monopolies. Over the course of the last decade all three branches have had similar problems: nontransparency of financial flows, intersecting subsidizing, aging of basic assets [osnovnye fondy] close to the critical.





� In Decree №1348 of the Government of the Russian Federation dated 6 December 1999 nothing is said about any other variants of reorganizing federal state unitary enterprises other than creation of open joint stock companies, ahtough the formulation «including» implies that there will be other variants. 





� Data for 2000 include 112 objects of federal real estate and two enterprises liquidated and being liquidated. Data on sale of land parcels in the make-up of the property complex of privatized federal enterprises for 2000 is lacking.





� It should be noted that the Federal Laws “On Joint-Stock Societies” and “On Limited Responsibility Societies” referred to in the same chapter of the RF Civil Code were adopted in late 1995 and early 1998, respectively.





� The bill was introduced by the State Duma deputies P.G.Bunich, N.V.Aref'ev, P.M.Veselkin, V.I.Golovlev, M.V.Emel'ianov, V.Iu.Kuznetsov, V.E.Laritskii, N.N.Savel'ev, V.I.Sergienko, A.G.Chershintsev and member of the Council of the Federation Iu.M.Luzhkov.


� The conflict of law consists in the fact that the director of an enterprise is subject both to the norms of labour legislation and the norms of civil law, because the director of a unitary enterprise represents the managerial body of the said enterprise. Thus, the rights of the director of a unitary enterprise are protected by labour legislation which results in considerable difficulties as regards the application of legal measures concerning the responsibility for the results of the enterprise's activities in accordance with the norms of civil law. 





� In respect to State representatives in the boards of directors and auditing committees of joint-stock societies, the restrictions in the form of a compulsory recorded agreement with the managerial bodies as regards a number of items under the exclusive competence of the boards of directors (with a reference to the corresponding articles of the Law “On Joint-Stock Societies”) specified in the Regulations on the procedure of appointment and the activities of representatives of the Russian Federation in the managerial bodies and auditing committees of the open joint-stock societies created in the process of privatization whose stocks are in federal ownership, and also of those on whom a decision has been made to exercise the special right permitting the participation of the Russian Federation in the management of the latter (“golden share”), authorized by Resolution of the RF Government of 7 March 2000 No 195. 





� This paragraph was written in co-authorship with A. N. Gazetov, G. V. Gontuar and M. I. Shilkin.  


� The forms of accountability on the part of the directors of FSUEs are described in detail in Paragraph 1.2.3. This paragraph is focused on their essence.





� The Model Provision on the commission under a federal executive  agency for analyzing the efficiency of the activities of State federal unitary enterprises was authorized by Direction of the Ministry of State Property of 7 June 2002 No l424-r.





� Source: Federal Law of 7 August 2001 № 119-FZ “On Auditor's Activities”.





� Letter of the RF Ministry of Justice of 30 October 2001 No 07/10578 IuD (“Ekonomika i zhizn’”, No 51, 2001; “Biulleten’” Miniusta RF”, No 1, 2002).





� In the case of a decision that contradicts the recommendations of the experts and other members of the Commission and later found to be erroneous, all the necessary decisions concerning the personnel must be taken, and the official is to be brought to responsibility alongside with the director of the enterprise, if the actions of this director have been to the detriment of the enterprise.


� According to Decree of the RF Government of 29 January, 2000 No 81 “On auditing of federal state  unitary enterprises”, annual audits are mandatory if one of the following financial indices of their activity is present: 1) the proceeds of sale of products (performing works, rendering services) in one year must exceed by 500,000 times the minimum salary as determined by law; 2) the total balance-sheet assets of as of the end of the reporting year must exceed by 200,000 times the minimum salary as determined by the legislation of the Russian Federation. 





� New Federal Law “On State and municipal enterprises” No 161–FZ of 14 November, 2002 (Article 2) forbids them to create, in the form of juridical persons, other unitary enterprises by means of transferring to them a part of their property (subsidiaries).





� In reality, the duration of the Terminable Labour Contract with the director of an enterprise is no less than one year, the amount of his guaranteed monthly reward – no less that the 10-fold amount of the minimum salary.





� To the director of a municipal unitary repair-and-exploitation enterprise a bonus is paid in the procedure and in the amount determined by the Provisions on the payment of bonuses to the workers of an enterprise confirmed by a sectoral subdivision within the City Administration of Krasnodar, with regard to the proposals made by the Okrug Administration of the city of Krasnodar (i. 4.3.).





� The directors of municipal unitary repair-and-exploitation enterprises have an additional duty to coordinate the appointment of the Chief Accountant and the Chief Engineer of the Enterprise with the City Administration of Krasnodar and  the Okrug Administration of the city of Krasnodar (i. 2.3.21.).





� In bold print the included provisions are shown. 


� Crossed over are the excluded provisions. 


� In italics the provisions are shown whose order has been changed. 


� The differences between the text of the present draft contract with the director of a federal state unitary enterprise and the contract confirmed by decree of the Ministry of State Property of 16 February 2000 No 189-r and of 9 June, 2000 No 50-r, are shown in bold print. Comments and explanations are shown in italics.  





� In accordance with Item 1 of Article 4 of the Law “On state and municipal enterprises”, the full firm name of a state unitary shall contain the words “federal state enterprise” or “state treasury enterprise”, therefore here and hereinafter the word “unitary” is excluded from the name of an enterprise, and the word  “treasury” is inserted.  





� In accordance with the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore any mentions of subsidiaries here and hereinafter were excluded. 





� In accordance with Item 2 of Article 19 of the Law “On state and municipal enterprises”, Item 3.1.5б. is included only in the contract with the director of federal treasury enterprises.





� In accordance with Item 2 of Article 19 of the Law “On state and municipal enterprises”, Item 3.1.5б. is included only in the contract with the director of federal treasury enterprises.





� In accordance with Article 18 of the Law “On state and municipal enterprises”, Item 3.1.12. shall be included only in the contract with the director of a federal state enterprise.  





� In accordance with Article 18 of the Law “On state and municipal enterprises” Item 3.1.12а. shall be included only in the contract with the director of a federal state enterprise.


� These values can be regarded as baseline – they are cited in Article 23 of the Law “On state and municipal enterprises”; at the same time in accordance with Article 18 these values may be magnified depending on the enterprise’s specificity (scope of business, sector, etc.).





� In accordance with Article 24 of the Law “On state and municipal enterprises” Item 3.1.12c. shall be included only in the contract with the director of a federal state enterprise.





� In accordance with Item 1 of Article 24 of the Law “On state and municipal enterprises” this Item shall be included only in the charter of a federal state enterprise.





� In accordance with Article 19 of the Law “On state and municipal enterprises” Item 3.1.12d. shall be included only in the contract with the director of a federal treasury enterprise. 





� In accordance with Item 2 of Article 2 19 of the Law “On state and municipal enterprises” Item 3.1.15б. shall be included only in the contract with the director of a federal treasury enterprise.





� This Item was included in the draft contract in accordance with Article 21 of the Law “On state and municipal enterprises”.





� This Item was included in the draft contract in accordance with Item 1 Article 22 of the Law “On state and municipal enterprises”.





� This Item was included in the draft contract in accordance with Item 2 of  Article 22 of the Law “On state and municipal enterprises”.





� The term “State defense order” was replaced by “State order”.





� To be included if necessary.





� But not less than the 10-fold amount of the minimum salary. 





� The duration of the leave shall be at least 30 workdays.


� To be included in the cases when such a move is possible. 





� The wording was changed due to the enactment of the Labour Code of the RF.





� Not less than 3 years.


� The differences between the text of the present draft model charter of a federal state  unitary enterprise and the model charter confirmed by decrees of the Ministry of State Property of Russia of 16 February 2000 No 188-r and of 6 March, 2001 No 548-r, are shown in bold print. Comments and explanations are shown in italics.  


� To be included in case of a reorganization.


� In case of a necessity, to be stated in another foreign language or one of the languages of the peoples of the Russian Federation.





� In accordance with Item 1 of Article 4 of the Law “On state and municipal enterprises”, the full firm name of a state  unitary enterprise must contain the words “federal state enterpris” or “federal treasury enterpris”, therefore the word “unitary” was excluded from this Item, and the word “treasury” was introduced.





� Hereinafter – Executive Agency.


� In accordance with Item 1 of Article 8 of the Law “On state and municipal enterprises”, the full firm name of a state  unitary enterprise must contain the words “federal state enterpris” or “federal treasury enterpris”, therefore the word “unitary” was excluded from this Item, and the word “treasury” was introduced.





� To be included if necessary.





� In accordance with Item 1 of Article 2 of the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore any mention of subsidiaries was excluded from this Item.   





� In accordance with Item 1 of Article 2 of the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore Subitem “c” – “Subsidiaries” - was excluded from this Item.





� In accordance with Item 1 of Article 2 of the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore Subitem “c” – “Subsidiaries” - was excluded from this Item.





� The wording was changed in accordance with Item 2 of Article 11 of the Law “On state and municipal enterprises”.





� In accordance with Item 5 of Article 12 of the Law “On state and municipal enterprises”, this paragraph shall be included only in the Charter of federal state enterprises.





� � In accordance with Item 5 of Article 12 of the Law “On state and municipal enterprises”, Item 3.4.  shall be included only in the Charter of federal state enterprises.


� In accordance with Item 5 of Article 12 of the Law “On state and municipal enterprises”, Item 3.5.  shall be included only in the Charter of federal state enterprises. The wording was changed in conformity with Items 1 and 2 of Article 14.





� In accordance with Item 5 of Article 12 of the Law “On state and municipal enterprises”, Item 3.6.  shall be included only in the Charter of federal state enterprises.





� The wording of Item 3.7. was changed in conformity with Item 1 of Article 11 of the Law “On state and municipal enterprises”.





� These can be regarded as baseline values – they are cited in Article 23 of the Law “On state and municipal enterprises”, at the same time in accordance with Article 18 these values may be increased depending on the specificity of an enterprise (scope of business, sector, etc.).





� In accordance with Article 18 of the Law “On state and municipal enterprises”, Item 3.8. shall be included only in the Charter of federal state enterprises.





� In accordance with Article 19 of the Law “On State and municipal enterprises”, Item 3.8а. shall be included only in the Charter of federal state enterprises. It should be noted that in accordance with Article 19 of the Law in the Charter of a treasury enterprise limitations on transction may be included similar to the limitations stipulated in Item 3.8. 





� In accordance with Items 1and 2 of Article 17 of the Law “On state and municipal enterprises”, Item 3.10. shall be included only in the Charter of federal state enterprises.





� In accordance with Item 3 of Article 17 of the Law “On state and municipal enterprises”, Item 3.10а. shall be included only in the Charter of federal treasury enterprises.





� In accordance with the Law “On state and municipal enterprises”,  Item 3.11. shall be included only in the Charter of federal state enterprises.





� To be included if necessary.


� The exact amounts of the said funds, the procedures of their formation and use shall be established by a collective contract on the basis of the existing legislation of the Russian Federation.





� The amount and the procedures of the formation and use of this fund shall be established by a collective contract on the basis of the existing legislation of the Russian Federation.





� The amount and the procedures of the formation and use of this fund shall be established by a collective contract on the basis of the existing legislation of the Russian Federation.





� In accordance with Item 1 of Article 2 of the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore the subitems concerning subsidiaries were excluded from this Item.





� In accordance with Item 1 of Article 5 of the Law “On state and municipal enterprises”, a unitary enterprise may create branches and open representations only in coordination with the owner.  





� In accordance with Item 1 of Article 24 of the Law “On state and municipal enterprises”, this item shall be included only in the Charter of federal state enterprises.





� The words “basic economic indices” were replaced by “economic efficiency indices of the activity” in accordance with Decree of the Government of the RF of February 3, 2000 No104 “On tightening control over the activity of federal unitary enterprises and managing the shares of open joint-stock societies that are federal property” and the Law “On state and municipal enterprises”.





� In accordance with Item 2 of Article 19 of the Law “On state and municipal enterprises”, this item shall be included only in the Charter of federal treasury enterprises.





� The words “basic economic indices” were replaced by “economic efficiency indices of the activity”, and the words “programme of activity” were added in accordance with Decrees of the Government of the RF of February 3, 2000 No104 “On tightening control over the activity of federal unitary enterprises and managing the shares of open joint-stock societies that are federal property” and of April 10, 2002 No 228 “On measures aimed at improving the efficiency of the use of the federal property consolidated in the economic jurisdiction of federal state  unitary enterprises” , and the Law “On state and municipal enterprises”.





� This item shall be included only in the Charter of federal state enterprises.





� In the event when the enterprise has branches and representations, its director may be referred to as “the General Director”, and in the absence of the said circumstances – “the Director”.





� In accordance with the Law “On state and municipal enterprises”, unitary enterprises may not have subsidiaries, therefore Subitems 6.5.-6.7. were excluded from this Item.


� This item was changed in accordance with Chapter V of the Law “On state and municipal enterprises” – Items 7.3. and 7.5. were changed, Items 7.6.-7.9. were excluded, new Items 7.6а. and 7.7а.were introduced.





� This Appendix was prepared by A.N. Gazetov, G.V. Gontuar, M.I.Shilkin.  





� Note: approved by decree of the Premiere of the Moscow Government of August 17, 2001 No 757-RP.





� Note: approved by decree of Deputy Mayor in the Moscow Government of October 1, 2001 г. No 79-RZM.





� Note: important methodological provisions on the analysis and decision-making concerning the activity of unitary enterprises were set by the Methodological Recommendations for the organization and conduction of an analysis of the efficiency of the activity of federal state unitary enterprises and open joint-stock societies whose shares are federal property, approved by Decree of the Ministry of State Property of the RF of June 10, 2000 No 183-r.





� Note: Decree of the Mayor of Moscow of August 14, 2000 No 876-RM “On the Interdepartmental Commission under the Moscow Government for regulation of the activity of state and municipal enterprises of the city of Moscow”


� Source: Resolution of the Moscow City Government of May 21, 2002 No 383-PP.





� The reports on the results of the year 2001 were submitted by 1292 state  unitary enterprises.


� Note: approved by Decree of the Premiere of the Moscow Government of November 3, 2000 No 1096-RP





� Note: approved by decree of the Ministry of State Property of the RF of May 26,.2000 No 9-r, but in April, 2002 it was annulled in connection with the refusal of registration by the Ministry of Justice of the RF (Letter of the Ministry of Justice of the RF of October 30, 2001 No 07/10578-YuD).





� At the same time, in Items 4.3., 6.5., 6.6., 6.7. of the Charter of a SUE of Krasnodar Krai the possibility of creating subsidiaries is envisaged. New Federal Law “On state and municipal unitary enterprises” No 161–FZ of 14 November, 2002 (Article 2) forbids to them the creation, in the form of juridical persons, of other unitary enterprises by means of a transfer to them part of their property (of subsidiaries).








� New Federal Law “On state and municipal unitary enterprises” No 161–FZ of 14 November 2002 (Article 2) forbids that they create, in the form of juridical persons, other unitary enterprises by means of transferring to them part of their property (subsidiaries).  





� New Federal Law “On state and municipal unitary enterprises” No 161–FZ of 14 November 2002 (Article 2) forbids that they create, in the form of juridical persons, other unitary enterprises by means of transferring to them part of their property (subsidiaries).





� The following materials of reports were used in this section: J. Fournier State-Owned Enterprises in the Countries of European Union (September, 1999) and Legal Aspect of the State Interference in the Market Economy (July, 2000), J-M. Belorgier Legal Norms of Public Participation in Commercial Activity in France (September, 1999), A. Travis State Participation in Commercial Activity of Enterprises (September, 1999), K. Graham On Forms of Organization of Legal Persons in Great Britain (September, 1999), G. Lechlair Norms, Spheres and Forms of Governmental Economic Activity at the Level of Federal Center and Federal States in Germany (January 2000) in the framework of Tacis-EDRUS 9607 Project. 








� It should be noted that in some situations autonomous State-owned enterprises were given a status of legal person in spite of the fact that it contradicted principles of State administration.
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