
Part 4. Municipal Finance — International Experience

Chapter 10. The Legal аnd Political Setting оf Municipalities

Municipalities occupy a unique position in western democracies. They are simultaneously part of the state apparatus and apart from it. Like many other institutions, including private companies, they derive their legal existence from the state. But the governing bodies of municipalities are directly elected by the people, with the result that municipalities achieve a form of democratic legitimacy that is rivalled only by the state itself.

The purposes of this paper are to explore the constitutional status of municipalities, to discuss various ways in which their boundaries can be adjusted, and to outline the meaning of bankruptcy in the context of municipal government. All of this will be done with reference to frequent examples from the real world of municipal governance, especially in the United States, France, Germany, and, most of all, Canada.

There are many different ways of classifying the legal and political settings of municipalities in liberal democracies. But all such classificatory schemes contain two main models, each of which exists in many different variations around the world. These two models can best be labelled «Anglo» and «European.» The Anglo model is found today in Britain, the United States, and most countries that form the British Commonwealth of Nations. The European model is found in continental Europe, but there is considerable variation among different countries. France has historically been the most centralized — legally at least — while northern European countries, including Germany, have appeared to be more decentralized.

The Anglo model

In the English-speaking world municipalities originated as legal entities that were very similar to private corporations. Although they are now universally recognized as being part of the public sector, their constitutional status is quite different from the legislatures that created them. An additional complication is that, in Britain and its former colonies (including the United States), the written constitution does not provide a definition of the «state.» Central governments simply act on behalf of the crown (as in the UK) or of «the people» (as in the US). One point, however, is clear: in contrast to central governments, local governments do not act legally on behalf of the crown or «the people."

A corollary of this is that local governments are not «departments» of central governments. Central officials are not in a direct hierarchical relationship with any local-government officials; the former can rarely issue legally-enforceable commands to the latter. There is no single public-service hierarchy linking all central and local officials. Indeed, because every local government is a separate corporation, there is no common governmental entity that links them all together; hence there is no such thing as a common local public service, even within the same jurisdiction. Among other things, these factors cause central-local relationships to become exceptionally complicated and difficult to describe.

The starting point is that local governments owe their existence to the central legislature. In Britain and Canada there is no form of constitutional protection for local government. In Britain and in most Canadian provinces, central legislatures frequently change municipal boundaries, functions, and financial arrangements without any form of prior local agreement. There is no protection for local government in the constitution of the United States of America, but most individual states have provisions in their constitutions that protect existing municipalities in varying ways from ordinary state laws that might be aimed at reducing their autonomy or authority. Sometimes the boundaries, structures, and functions of larger urban municipalities are specifically protected by the state constitution against arbitrary change by the legislature. Such municipalities in American parlance are said to benefit from «home rule.» Whether or not American municipalities are protected by «home rule» constitutional provisions, state legislatures have been extremely reluctant to over-ride local preferences as expressed by local municipal councils. In Britain and in many Canadian provinces on the other hand, central action against such local preferences has become common. The fundamental premise of the Anglo model is that the central legislature establishes local governments with defined authority in relation to certain governmental functions within a defined territory.

The European model

In most European countries local government is deemed by the various national constitutions to be a significant institution within the overall structure of the state. How this actually works out in practice varies a great deal from one country to another. In one variant – most commonly associated with Napoleonic France – central-government officials known as prefects closely monitor all aspects of local government. Most public services are delivered by public officials who are all part of a common state bureaucracy. Elected local councils must often be just as concerned about currying favour with the prefect as they are with satisfying the desires of their electors. A common pattern in France has been for local mayors to accumulate other political offices, especially at the national level, so that they can have more opportunities to influence what the national government does in relation to their own area of the country. Since 1982, French prefects have no longer had the authority to veto any local-government decision – the veto applies only to those decisions that the prefect considers illegal and therefore subject to review by the appropriate tribunal. In short, Napoleonic centralization no longer exists in Europe, not even in France.
 But, nonetheless, the essential feature of this model remains that the system of local government is an integral part of the formal structure of the state, starting with the constitution and ending with the role of local government in actually delivering central services to local citizens.

In northern Europe local governments have traditionally had more autonomy than in southern Europe.
 Despite the absence of centrally-appointed prefects, however, there has usually been much more integration between the central and local levels of government than is generally found in the Anglo model. In continental Europe, city and town halls have always been the place for citizens to go to seek a particular service from the state, regardless of which level of government – central or local – was actually charged with making policy decisions for that service. In Anglo countries, governments at all levels are now working hard to create just such a system, a system that is colloquially referred to as «one-stop shopping.» Such a trend is one of a number of signs that patterns of central-local relations in the democratic world are becoming more similar to each other. The legal bases of the systems are not changing significantly: it remains the case that in the Anglo model the respective administrative organizations of central and local government are distinct from each other and in the European model they are more integrated. Best practices are being adopted, however, regardless of the legal regime in which they might have originated.

Constitutional status of municipalities

In both France and Germany, each local authority has a separate corporate existence. Without such a corporate status they would merely be decentralized agencies of a central government. But their corporate status does not set them apart from the state as a whole. The French and German constitutions do not so much protect local authorities from the state; they integrate local authorities into the apparatus of the state. In France, Article 72 of the Constitution states that:

· The territorial units of the Republic shall be the communes, the departments and the overseas territories. Any other territorial unit shall be established by statute. These units shall be self‑governing through elected councils and in the manner provided by statute.

Just as the rules for all state institutions are subject to amendment by one kind of procedure or another, so to can the rules for local authorities be changed. In both countries, changes in local government since World War II have been dramatic.

In France, national laws have been approved to limit the role of prefects and to decentralize national authority to new regional institutions. Throughout this process of institutional change, the basic building blocks of French local government, the 36,000 communes, have remained largely unchanged. In contrast, in Germany, where the constitutional recognition of local authorities is even stronger, the number of communes (Gemeinden) was reduced by two thirds between 1968 and 1987 (from about 24500 to 8,500).

Like Canada and the United States, Germany is a federation. It is important to realize that in Germany local government is constitutionally protected by both levels of the federation. Article 28 of the Basic Law (constitution) of Germany states the following:

· In each of the Laender [the units of the federation], counties and communities, the people must be represented by a body chosen in universal, direct, free, equal and secret elections‑ In the communities the assembly of the community may take the place of an elected body…. The communities must be guaranteed the right to regulate on their own responsibility all the affairs of the local community within the limits set by law. The associations of communities also have the right of self‑ government in accordance with the law within the limits of the functions given them by law.

Of perhaps greater interest is the fact that:

· The status of local authorities is given additional support in the constitutions of the Lander. This the Bavarian Constitution of 1946 states that communes are primary territorial public law corporations and have rights of self-government and administration of their own affairs. A sub-article states that «Self-administration in the communes serves to build democracy in Bavaria from the bottom up.» Another… states that communes have the right to meet their own requirements by public levies (taxes, imposts, and fees) and that when state functions are delegated to them the necessary financial means must be made available.

It has already been noted that municipalities in the «Anglo model» of local government municipalities began as institutions that were outside the apparatus of the state; they might have been established by the crown, but they were not its partners or agents. The federal constitutions of both Canada and the United States provide no guarantees whatever for the existence of local authorities. It is at the state and provincial levels where constitutional provisions differ in the two countries. American states have written constitutions; Canadian provinces do not. This crucial difference seemed largely irrelevant to patterns of municipal organization in the two countries during the first half of the twentieth century because Canadian provincial legislatures were generally no more likely to abolish municipalities without local consent than were state legislatures.

By 1910, however, most American state legislatures no longer had the legal authority to abolish municipalities or to change their boundaries without local consent. This is because their respective state constitutions prohibited such practices. After 1910, most state constitutions contained two types of provisions aimed at protecting municipalities. The first involved restrictions related to «special legislation.» Such provisions prevented state legislatures from approving laws that related to only one municipality or to arbitrary groupings of municipalities. Bans on special legislation were generally supported by progressive reformers who objected to the ability of urban political machines to instruct their local state legislators to fix apparent local political or legal difficulties with special state legislation. As early as 1846, Henry C. Murphy of Brooklyn was quoted at the New York Constitutional Convention as saying that special legislation should be unconstitutional «because no one in Albany ‘except the representatives from the locality cares what it contains’ and such measures ‘are passed without examination because they affect only a particular community.’»
 Such a position was totally consistent with what later became the gospel of progressive reform: the need for clear, open, rules and laws that applied equally to all and that could not be subverted through backroom deals.

Ways around prohibitions on special legislation are well known. For example, a state legislature might approve a law for all municipalities in the state having populations between 150,000 and 175,000, even if such a law would apply to only one municipality. It was then left up to the courts to determine whether the real intent of creating such a narrow category was to enact special legislation. No one can pretend that the constitutional prohibition of special legislation was ever neat and tidy, but it does send a message to legislators: picking out one particular municipality (or arbitrarily chosen group of municipalities) for special legislative attention is constitutionally unacceptable.

Progressive reformers in the United States were actually much more interested in municipal «home rule» as a form of state constitutional protection for municipalities, especially larger ones. There are many different forms of «home rule,» but all of them had the effect of limiting the ability of state legislatures to enact laws that directly interfered with the those aspects of local autonomy that were guaranteed in the home-rule provisions.
 At a minimum, home rule for a municipality meant that it could not be abolished, or have its boundaries changed, by ordinary state legislation. For progressives, home rule was not usually seen as an end in itself. It was meant to be the container within which all the reformers’ other favoured structural changes could be implemented, a container strong enough to resist tinkering by state legislators.

A century ago, there was almost as much ferment in Canada about the reform of municipal government as there was in the United States. In Canada, however, the legacies of reformers were different. One searches in vain in the best-known published material relating to, the Canadian reform movement and finds nothing relating to «home rule» or the prohibition of special legislation. An obvious reason why Canadian reformers did not seek constitutional protection for municipalities was that written provincial constitutions did not exist. Any proposal for written constitutions would surely have been considered «anti-British,» an epithet that even those Canadian reformers who were otherwise integrated into the American reform movement would be unlikely to tolerate, let alone court.

Boundaries

Boundaries of countries and of the constituent units of federations are remarkably stable. Even the break-up of the Soviet Union and of Czechoslovakia did not lead to changes in the boundaries of the pre-existing units, in large measure because most people realized that boundary negotiations would be too difficult, if not dangerous. Such is not the case with municipalities. In many countries municipal boundaries change frequently. But even where they do not, there are usually frequent proposals for change, or at least for the creation of new inter-municipal institutions, such as special-purpose bodies for the provision of specified services to a number of neighbouring urban municipalities.

International boundaries are rooted in history and are rightly seen as having great political, economic, and social significance. Municipal boundaries in most places were designed for functional purposes. Some people at some time thought they appropriately designated an area that was suited for its own local council and, consequently, a common package of local public services. Such functional considerations are most obvious when we examine the original boundaries of urban municipalities: cities, towns, and villages. It was usually precisely because these areas became urban centres requiring different public services from the surrounding countryside that they became established as municipalities in the first place. The original boundaries of rural municipalities are less obviously functional, although they often relate to what were considered reasonable distances for travel at the time they were first drawn. In some European countries they survive from feudal times.

Because municipal boundaries, especially urban ones, were originally drawn for functional reasons, they are invariably the subject of continuing debate. The claim that certain municipal boundaries are outmoded or dysfunctional makes much more political sense than a similar claim about a country's boundaries. Calls for change in municipal boundaries are usually caused by the outward expansion of urbanization beyond an area officially designated as a city, town, or village. Sometimes proposals for change are genuinely motivated by a desire for a more effective and fair way of making local decisions; on other occasions some participants in a conflict about municipal boundaries are manoeuvring for political or economic advantage.

Let us assume that sometime in the past an area of urban settlement is officially designated by the central government as a town. A town council is elected to oversee the provision of local public services. The boundaries include all the territory containing relatively dense (non-rural) residential settlement and all the factories, shops, and offices in which the residents of the town are employed. Because the authors of the boundaries are far-sighted, they even include within the town some land to accommodate future urban growth. Let us also assume that town residents are generally successful in their economic endeavours: businesses grow and more people move to the town because there are good employment opportunities and because the council has helped insure that it is a pleasant place to live.

Sooner or later, there is going to be a problem: the town will have no more land for new development. There are three possibilities. The first is the most unlikely. It might be that new development simply cannot happen: urban development in rural areas might not be allowed and town residents might accept a halt to growth (for the short-term at least, the values of their own properties will rise because they possess a scarce commodity, urban land). The second possibility, much more likely, is that the council of the surrounding rural municipality will be willing and able to approve urban growth, though without a change in boundaries. Depending on arrangements for the financing of municipal services, such a policy might have the effect of lowering taxation levels for current rural residents, because the resulting population growth in the rural municipality means that they would now have more people with whom to share costs. Rural residents owning property near the town would be especially fortunate because their property values would inevitably increase as the official designation of their land changes from rural to urban/industrial use. Even new urban-minded residents in the rural municipality might consider themselves better off than if they had located in the town. They might be able to escape paying for very facilities and services (that is, the ones located in the adjacent urban centre) that were a factor in causing them to want to move to the area.

The third possibility is that the boundaries of the town be extended so as to accommodate the new growth. This process of boundary extension is known as «annexation.» Municipal annexation is rarely easy, but it is less difficult when the land in question is rural rather than already being fully developed. Since the most obvious purpose of annexation is to allow for a single urban municipality to provide for orderly outward urban expansion, it makes sense that, ideally at least, annexation should occur prior to development rather than after.

If annexation is to be allowed at all, central governments must provide a procedure for it. Such a procedure might involve the necessity of some form of local negotiation and agreement. The agreement could involve only the two councils or there might be a requirement for approval by various local referenda, especially involving those residents and property-owners most directly affected by the proposed change. The problem with requiring local agreement is that there is rarely any incentive for the municipality that is losing land to agree. Compensation payments, however, can sometimes be used to purchase agreement. The position adopted by landowners in the affected area usually depends on whether or not annexation will increase the value of their land. If development is only possible if the land is within the boundaries of the central urban municipality, then they will likely be in favour. If development is possible whatever the outcome of the annexation dispute, then their position will depend on taxation levels and particular local political circumstances. Most (probably all) states and provinces in the United States and Canada have legislation in place to provide for the implementation of annexations that are agreed to locally. The main point in dispute when such legislation is debated is exactly what constitutes local agreement. For example, American jurisdictions would generally require local referenda while, for Canadian ones, approval by the local councils is usually sufficient.

An alternative to local agreement is for the central government to allow annexation issues to be settled by the courts, that is, by some form of administrative or quasi-judicial tribunal or by some special authority created only to deal with municipal boundary disputes. The use of quasi-judicial tribunals has been common in the past in Canada and Britain, but is not much in use now. The problems here are fairly obvious. The process can be very expensive, especially when highly-paid lawyers and experts become involved in public hearings. Sometimes, however, the issues at stake are fundamentally political, rather than technical, and it is simply inappropriate in a democracy for unelected people (such as those appointed to sit on tribunals) to make such decisions about the political futures of significant urban areas. This last problem can always be overcome by insuring that the process allows a relevant minister in the central government to over-rule the tribunal's decisions. Such a provision can make life politically difficult for a minister as he or she is pressured to over-rule various controversial decisions, but coping with such difficulties – and being accountable for their resolution – is exactly what central-government ministers are paid to do.

As long as municipalities are not constitutionally protected against changes in their boundaries without their consent, central governments can always use their legislative authority to sort out boundary disputes. The main difficulty is that most of the members of any central legislature will, almost by definition, have no interest in a local issue that does not affect their own constituencies. At best, such legislation is a waste of their time; at worst it is an opportunity for them to extract favours from one side or another in return for their vote. Only when a the resolution of a boundary dispute creates significant precedents, or when it affects the future of the very largest of cities, would such an issue seem appropriate for legislative settlement.

We have seen that, in the United States, such legislative settlements directed at a particular boundary in a particular city would violate prohibitions in some state constitutions relating to «special legislation.» There appear to be no constitutional prohibitions against legislated boundary changes in France and Germany. Indeed, as has already been noted, the number of German municipalities was dramatically reduced between 1968 and 1987. This was accomplished by legislation approved in the various Lander. Alan Norton has described the process in these words:

· Lander set up their own commissions to work out the principles of reorganisation. Norms were set with functional needs in mind. In North Rhine-Westphalia the needs that determined the set minimum of 8,000 [population] included a primary school with a gymnasium and swimming pool for learners, an old people’s home and a pharmacy. At a minimum size of 30,000 a secondary school, a school for the handicapped, an abbatoir and a cultural centre were considered possible.

· The minimum size to support an effective full-time staff was set by Lander variously at 1,500, 5,000, 7,500, and 8,000 inhabitants….

· In South Germany the stress was on voluntary amalgamation, use of joint bodies… and consolidation of…[counties]. The result in rural areas was a pattern of ‘federated’ villages or farmstead communities around an administrative centre. When large rural…[municipalities] have been created by amalgamation it has been common to allow each of the constituent villages to retain its own council. Few services may be left for these councils to administer but there will still be a village…[mayor] to attend to simple citizen needs, carry out administrative tasks, represent the interests of the village to the outside world and provide some leadership and ceremony.

In 1985, both France and Germany became signatories of the Council of Europe’s European Charter of Local Self-Government. Article 5 of this Charter states the following: «Changes in local authority boundaries shall not be made without prior consultation of the local communities concerned, possibly by means of a referendum where this is permitted by statute.»

In France there have been very few changes to boundaries of communes without local consent. In 1982, when there more than 36,000 communes in France with an average population of less than 2000, an official government report stated that: «no authoritarian suppression of the commune must be envisaged. One of the objectives which we must pursue is to make the participation of citizens more active and more effective.»
 Alan Norton also notes:

· The report argues that to wipe out communes with fewer than a thousand people would wipe from the map nearly 29 thousand of them, and also eliminate the same number of mayors and some 300 thousand councillors. ‘The will to participate would indeed be compromised. Independently of all criteria of money, titles or education, people are chosen by their compatriots to take responsibility for the common interest, A nation is rich to have been able to give life and sustain such a texture of responsible persons.»

Even in 2002, the number of communes in France has not been reduced. Boundaries are rarely changed. Instead, the French government has provided a wide array of mechanisms – some compulsory, some voluntary – through which communes can work together to provide common services.

The United States is like France in that boundary changes to municipalities are rarely – if ever – decreed by some central authority. In Canada, especially in the eastern provinces in recent years, such legislated boundary changes have become commonplace. In the United States, new municipalities are still being created while in Canada forced mergers have been much more common. It is important to look in some detail at historical developments in these two North American federations.

Early patterns of municipal incorporation in the United States and Canada are remarkably similar, and the experience of both these countries is quite different from that of Europe. These tendencies can be explained by the fact that European states evolved prior to the establishment of democratic local government, while the settlement of the United States and Canada took place at roughly the same time as municipal governments were created. In European cities, municipal governments were generally established incrementally and represented the efforts of urban elites to gain freedom from various forms of feudal control. Municipal government came later to more rural areas, often as the result of a deliberate national policy to establish a complete and uniform system of democratic local institutions for the entire country.

By the nineteenth century, once settlement in North America got beyond the original colonial outposts on the St. Lawrence and the eastern seaboard, state and colonial legislatures became committed to establishing municipal governments as a matter of course in response to local demand. For the United States, Teaford describes the process this way:

· Whereas prior to 1800, incorporation and urban self-government had been privileges, by the close of the nineteenth century they had become rights…. During the nineteenth century… most state legislatures abdicated responsibility for the grant of municipal privileges through the passage of general laws that authorized local voters to decide questions of incorporation. Under the general incorporation laws, municipal government was available to any community of voters that chose to exercise it…. Any cluster of a few dozen houses and stores with urban aspirations had the right to incorporate itself.

For anyone having even a passing acquaintance with American local government, there can be nothing very surprising about Teaford’s description.

What is perhaps less well known is that Canadian practices were – and in theory, still are – very similar. This is how one of the best-known texts on Canadian municipal law describes the process of establishing a municipality:

· The first step is generally the presentation and filing of a petition or application signed by a specified number or proportion of the inhabitants of the territory proposed to be included within the limits of the municipality…. The petition is presented to the appropriate incorporating authority which then determines whether jurisdictional matters have been properly completed or demonstrated…. If all the statutory preliminaries have been complied with, an order, proclamation, or letters patent may be issued giving effect to the application.

Hundreds of Canadian municipalities were created as a result of such procedures. From the mid-nineteenth to the mid-twentieth century, this was standard Canadian practice. Except in British Columbia, however, very few municipalities have been established in this way in recent decades.

In both the United States and Canada, these easy-incorporation procedures were established primarily so that the inhabitants of newly-settled towns and villages could begin to govern themselves as soon as they felt ready. But landowners in areas on the outskirts of incorporated cities and towns had different ideas. Teaford documents almost every conceivable reason why residents and industrialists in suburban areas opted for incorporation.
 Surprisingly, however, he does not refer to the benefits of incorporation to owners of vacant land. Evidence for such benefits exists for Montreal, and it would be surprising indeed if similar practices did not take place elsewhere as well. In suburban Montreal prior to 1920, owners of suburban vacant land incorporated an area as a municipality prior to selling and/or developing their land. They used the credit of the municipality to borrow funds for expensive infrastructure such as roads, public buildings, markets, etc. Such «improvements» dramatically increased the value of the lots that they then sold off for considerable profits. As ratepayers in the new municipality, the new landowners were ultimately responsible for its debts.
 In many cases, the new resident owners were unable to pay, forcing their municipality into bankruptcy or, more likely, annexation by a neighbour, often the central city. For the original landowners, the key feature of this process was their ability to use municipal incorporation as a device to increase the value of the property they wanted to sell. For the process to work to their benefit, the original landowners had to be well connected politically so as to negotiate the incorporation of the municipalities, and financially so as to insure that banks or other investors would lend their money to these same municipalities, even when they had no obvious means of repayment.

By 1900, dozens of separate suburban municipalities had sprung up around many American central cities and around Toronto and Montreal. Their numbers kept increasing even though in any given year almost as many were annexed as were created. In both the United States and Canada, the resulting municipal «fragmentation» was seen as a serious problem. But, prior to 1920, it was the Americans who acted. In 1854, the state legislature in Pennsylvania approved a law that amalgamated 28 neighbouring municipalities with the city of Philadelphia. In 1898, fifteen cities and towns and eleven villages in five separate counties were merged by the New York state legislature to form a new city of New York with the same boundaries that it has today. In 1901, a Colorado constitutional amendment, approved by state voters in a referendum, required six municipalities to join the city of Denver. In 1907, the Pennsylvania legislature forced the city of Allegheny, against the will of its residents, to join Pittsburgh. In 1910, the Alabama legislature merged twelve municipalities with Birmingham after conducting a metropolitan-wide referendum by which the merger was approved by an overall majority, but not by a majority in the municipalities being merged.
 Although there have been many occasions since 1910 in the United States when municipalities (or their ratepayers/residents) have voluntarily surrendered their municipal corporations (through annexation or by disincorporation), there have been no examples whereby such an action has been forced by a state legislature. Indeed, as we have seen, provisions in many state constitutions would prevent such action by the state legislature.

There is a wide variety of possible procedures whereby annexation and/or disincorporation can take place. The Ontario Municipal Act, as an example, establishes a procedure whereby a municipality may be dissolved either by action of its council or by direct action of the Ontario government. When a municipality applies for dissolution, the Ontario Municipal Board, a quasi-judicial body charged with regulating a wide range of municipal activities, can grant the request either by eliminating all municipal jurisdiction within the area in question or by attaching the area to another municipality. The Board must conduct a public hearing on the matter; it has the option of conducting a local referendum. All issues relating to the disposal of the assets and liabilities of the municipality are decided by the Board.
 The rights of employees are determined by existing collective agreements between the municipality and its workers and/or whatever labour legislation applies within the jurisdiction. Whatever disincorporation procedures are in a particular jurisdiction, they can always be over-ridden by a special law approved by the legislature (except in those states in the United States where such special legislation is constitutionally prohibited).

In actual practice, when a municipality is not financially viable, the most likely course of action is for it to be annexed by a neighbour (in a heavily urbanized area) or for it to be absorbed into the wider local jurisdiction that surrounds it (in the United States these jurisdictions are generally known as counties, in rural parts of Canada they are counties or townships). Occasionally, an isolated municipality is disincorporated (dissolved) and the area simply reverts to being «unorganized.» This happens, for example, when a mining company closes a mine and there is no further reason for anyone to continue living in the area. There is no point in having a municipality for an area in which there are virtually no residents or businesses.

In Canada, there were no examples of provincial legislatures abolishing municipal corporations against the declared wishes of their residents until 1935, when the Ontario legislature approved a law to merge municipalities in the Windsor area (across the Detroit river from the city of Detroit in the United States. The scholars who have documented this case describe the pre-1930 situation in these words:

· … municipalities had considerable scope to initiate services, respond to their citizens’ needs and to seek authority for changes. While the process recognized the legal authority of the provincial legislature to approve changes, the initiative lay with the municipalities, which were building up their budgets and their administrative capabilities.

· In such key issues as the establishment of municipal boundaries and the changing of structures of government, the initiative also lay at the local level. Before amalgamations at and annexations could occur it was necessary for local plebiscites to be held and for majority approval of those in the affected areas to be given before new and enlarged municipal units came into being.

Between 1917 and 1933 intermunicipal issues in the area were handled by a body known as the Essex Border Utilities Commission. During this period the area prospered but in the early 1930s, it was especially hard hit by the Great Depression. By 1933 all the municipalities in the area except Walkerville, which had been the most adamantly opposed to annexation by the central city of Windsor, were effectively bankrupt and under the financial supervision of the province. In 1934, a new the Ontario provincial legislature enacted a law to establish a Windsor Finance Commission and to amalgamate the four central municipalities, including Walkerville, into a new city of Windsor. The legislation was introduced with no local consultation. It was announced on April 11, 1935 and was approved in its final form on April 16, there being virtually no debate in the legislature apparently because it was introduced right at the end of the session.

Walkerville had the most to lose since its debts were less than the others in relation to its tax base and it had not defaulted on interest payments up to 1934. Walkerville feared that its tax assessment would be increased to help pay for the debts of weaker municipalities and that its own services would deteriorate to a lower uniform level, once all services had been merged in a new Windsor.

Walkerville residents fought the legislation in the courts, all the way to the Judicial committee of the Privy Council in London, England, then Canada’s highest court of appeal. The residents advanced the ingenious argument that the amalgamation legislation was really about bankruptcy, a subject under federal jurisdiction. By amalgamating municipalities to stave off bankruptcy, the provincial legislature, the residents argued, was somehow invading federal jurisdiction. Everyone knew, however, that main objective of the Walkerville residents was to protect local autonomy and that the arguments about bankruptcy were the slender legal reed to which they could attach their real concern. They claimed that:

· Quite apart in from its many financial inequities both the act itself and the methods used in securing its enactment… were so un-British in character that it had become imperative… to take action in order to preserve (community) rights, if the long tradition of British justice and fair play is to be maintained in this country.

The residents lost at all levels, with each court declaring that provincial legislatures had the unfettered authority to alter municipal structures in whatever way they wanted. In 1939, the Judicial Committee upheld the amalgamation legislation by stating that, «It is not only the right,… but it would appear to be the duty of the provincial legislature to provide the necessary remedy, so that the health of the inhabitants and the necessities of organized life should be preserved.»

Recent judicial rulings on related matters in Canada have been remarkably consistent with the rulings made decades before with respect to Windsor, even though the Windsor case has not appeared in the judgements. What is perhaps more important about the Windsor case is that it establishes a real difference in Canadian and American practice with respect to forced municipal amalgamation. After the creation of various forms of protection for American municipalities in state constitutions, Canadian and American practice for a few decades remained the same: no forced amalgamations. But the Windsor case proved that constitutions make a difference. In the absence of «home rule» and/or prohibitions on special legislation, the residents of Walkerville had no ammunition with which to fight.

In the conclusion to their important (but largely unnoticed) article, Kulisek and Price state that municipal autonomy was eroded in Ontario because it stood in the way of economic progress.
 They go on:

· The concept of local autonomy which emerged in Ontario was one which did not allow [after 1935] for complete local self-determination of political boundaries. It was a concept which implicitly assumed that without an effective area-wide decision-making process and some redistributive mechanism for applying resources to solve metropolitan problems, local autonomy was not worth very much. This view is in marked contrast to the approach taken in the United States.

The Windsor amalgamation was the precursor in Ontario to the legislated creation in 1953 of the two-tier metropolitan government in Toronto and of an annexation process whereby the Ontario Municipal Board could order annexations without the approval of all affected municipalities. Such developments never could have occurred in the United States. In 1965 in Quebec, the provincial legislature merged 14 municipalities on Оle-Jйsus (immediately to the north of the Island of Montreal) to create the new City of Laval, with a population of 170,000.
 Most of the affected municipalities were opposed, but there were no claims that the provincial legislature was acting beyond its jurisdiction. Starting in 1966 for a period of almost a decade, the Ontario government was involved in a process whereby it legislated the amalgamation of dozens of municipalities while, in many cases, simultaneously establishing upper-tier upper-tier regional governments modelled after the metropolitan government in Toronto. In 1971, the Manitoba legislature approved a law merging twelve municipalities to create a new «unicity» of Winnipeg.
 Once again, no provision was made for any form of local approval and no court challenges were launched.

In 1982, as part of a wider process of constitutional reform, the Canadian Charter of Rights and Freedoms was added to the Constitution of Canada. Like the American Bill of Rights, it made no reference to any rights relating to local self-government. The creation of this new constitutional structure at the federal level had no impact on the internal constitutions of provinces. There was no mechanism to entrench rights relating to local self-government before 1982 and that is still the case now. However, in the 1990s in Canada, there has been another wave of forced municipal amalgamations, especially in New Brunswick, Nova Scotia, Ontario, and Quebec.
 Legislated mergers in Toronto and Montreal have spawned court challenges based in part on the Charter, but none have been successful.

Bankruptcy

In the previous section we have seen that impending municipal bankruptcy has often in North America been the cause of boundary changes. A small rural or suburban municipality finds itself unable to repay its debts; a nearby larger municipality wants to extend its territory for future development; the makings of a deal are clear: the larger municipality absorbs the smaller and takes over its debts. The Walkerville case in Canada in the 1930s was unusual because Walkerville – a relatively wealthy suburb of Windsor – was not itself bankrupt but was amalgamated against its will with other municipalities that were in order to help solve the others’ financial difficulties.

For municipalities operating under the «European model,» bankruptcy is almost impossible. For Germany, Alan Norton explains that until the late 1980s (when Norton did his research) Lander had never used their legal authority to take over a city’s finances in a severe financial crisis, because such action would be «politically unthinkable.» He explains:

· One reason is the closeness of the local land officials to the individual local authority. In critical situations Land and municipal officials work out in detail ways to tide over difficulties, taking a realistic view of local political pressures. Another reason is the closeness between the Land and the municipal politicians. The means is usually found to work out a consensual solution within the framework of the party machine.

For France, Norton notes that «There have been cases in the past of civic bankruptcies.»
 But, given the tight integration of French municipalities with the national state, it would appear that a French municipal bankruptcy has a very specialized meaning. If a French municipality does not meet its debt charges, a creditor can appeal for payment to the appropriate legal authority. If a municipality remains unwilling or unable to pay, then the prefect steps in and takes whatever action is required to adjust the municipal budget so as to make the required payments. 

Canadian provinces operate within the «Anglo model» of municipal government in which there are no prefects and in which central and local authorities remain relatively isolated from each other. Nevertheless, municipal bankruptcy in is Canada virtually impossible. In part this is because provincial governments limit short-term borrowing for very specific purposes and generally require that municipalities obtain their approval before engaging in any long-term borrowing. More significantly, provincial agencies of one kind or another would simply take over the financial operation of any municipality whenever bankruptcy might emerge as a possibility. A more precise description of the process in Canada (especially in Ontario) follows:

· Upon the request of the Ministry [of Municipal Affairs], or of a council by resolution, or of the creditors of a municipality having claims representing not less than 20 % of its indebtedness, the [Ontario] Municipal Board, if it is satisfied upon inquiry that the municipality has i) failed to meet its debenture debt, ii) or has failed to discharge its other debts by reasons of financial difficulties, or iii) has or may become financially embarrassed to the extent that default may ensue or difficulty may arise in providing for current expenditures, may make an order vesting in the Ministry control and charge over the municipality’s affairs.

At this point the municipality is protected against legal action by its creditors. Similar procedures are in place in the provinces of Manitoba and Alberta. In Quebec, the Quebec Municipal Commission, the quasi-judicial equivalent of the Ontario Municipal Board, itself takes over the financial affairs of the relevant municipality. Local councils remain in office under such conditions but they no longer can make financial decisions unless authorized to do so by the controlling authority.

To help ease municipalities out of their financial difficulties, the relevant provincial agencies generally also have the authority to restructure municipal debt arrangements, with or without the approval of all of the creditors. The Ontario Municipal Board … has the power to authorize and direct a consolidation, the issue of new debentures for outstanding ones, the retirement and cancellation of existing debt, the postponement or variation in terms, time and places for payment and interest thereon.

In recent years in the United States, municipal bankruptcy has appeared to have been much more of a practical possibility than in Canada. New York City was virtually bankrupt in 1975. In 1994, Orange county, California, with a population of 2.5 million, actually did go bankrupt. Not surprisingly, the issue has received more academic attention in the United States than anywhere else. Much of this literature addresses how American cities became so indebted in the 1970s, culminating in New York’s financial crisis. There are a number of accounts of how the state and federal governments intervened by providing emergency funds and by placing the city under a form of financial trusteeship until the early 1980s.
 New York and other major municipalities in financial difficulties in this period were not subjected to normal legal procedures relating to bankruptcy. They were ultimately rescued from this fate by politicians at other levels of government.

The most comprehensive account of the law of municipal bankruptcy in the United States was published in 1993, just prior to the bankruptcy of Orange county. McConnell and Picker conclude that current federal bankruptcy law relating to municipalities «imposes a series of filing requirements – state authorization, insolvency, best interests of the creditors, and good faith – so stringent that few significant municipalities have been able to make use of it.»
 Ironically, one year after the article was published, the Orange county bankruptcy appeared directly to contradict such a conclusion. In Orange county, the state of California did not intervene in any significant way and the bankruptcy law took its course. Local taxpayers refused any quick or burdensome tax increases. But, within eighteen months, Orange county had emerged from bankruptcy and was once again borrowing large amounts of money (to pay off its original creditors), albeit at higher than normal interest rates.

The Orange county bankruptcy has been brilliantly analyzed by Mark Baldassare, who makes the important point that the near bankruptcy of New York City and the real bankruptcy of Orange county were really quite different phenomena. Baldassare’s brief account of the story in the Introduction to his book follows:

· The Orange County government backed into a massive financial crisis in a most unusual manner. County Treasurer Bob Citron was in charge of the Orange County Investment Pool. By 1994 he had gathered about $7.6 billion in deposits from the county government and nearly 200 local public agencies. Citron had a track record of providing high‑interest income to his local government investors. He boasted, «We have perfected the reverse repo procedure to new levels.» He did this by borrowing money and investing it in derivatives, inverse floaters, and long‑term bonds that paid high yields. Then he borrowed more money with the borrowed money. By 1994 the size of the county pool had ballooned to $20.6 billion as he borrowed $2 for every $1 on deposit. He was on a desperate mission in which he took more risks to raise more interest income for local governments that had recently seen their tax allocations cut by the state. The Federal Reserve Board kept raising interest rates throughout 1994. Bob Citron kept buying securities on the hunch that the Fed would lower rates at the end of the year.

In the spring of 1994 the challenger in the county treasurer's [election] race issued warnings that the county pool had suffered massive losses and did not have the cash to pay back the massive short‑term loans to the Wall Street firms. No one listened. Citron won reelection and kept betting on lower interest rates throughout the summer months. The Board of Supervisors and other county officials did not stop him until it was too late. By November 1994 county officials found out that he had lost about $1.64 billion in government funds through these risky investments. The county did not have the cash on hand to withstand a run on the money by the Wall Street lenders and local government depositors. County officials went into panic mode in early December. They urged and sought their treasurer's resignation. They unsuccessfully tried to sell off the risky securities. The banks that had lent Citron the money threatened to seize the securities from the county pool that they held as collateral. The county government declared bankruptcy after the first bank took this action. Their hope that the bankruptcy filing would halt other fund seizures by the Wall Street lenders proved to be misguided. The bankruptcy, however, did stop the fund withdrawals by the local government depositors. The county government, twenty‑nine of thirty‑one Orange County cities, all of the school districts, and most of the transportation, water, and sanitation agencies had large sums of money on deposit. Their $7.6 billion in government funds were now frozen.

The days after the bankruptcy declaration in Orange County were filled with chaos and confusion. The county supervisors were seeking a way to keep the county government functioning. They were also trying to limit the financial meltdown of the county pool, which had a real possibility of experiencing further massive losses if interest rates rose again. Officials from the schools, cities, and special districts were trying to assess the damage that would be done to their local operations by the bankruptcy. Their feelings of betrayal and distrust toward the county officials who held their money were growing. The public was venting its anger and frustration toward local elected officials, whom they blamed for allowing such an irresponsible use of taxpayer money. There were threats of a state takeover and the temporary appointment of a state trustee if the fiscal crisis in Orange County grew worse. But there was no signal that the state government would provide a bailout for this struggling county.

The Orange County fiscal crisis had many twists and turns from the dark days in December 1994 to the emergence from bankruptcy eighteen months later, in June 1996. The county's credit rating immediately fell to «junk status,» and the Wall Street firms continued to sell off the billions of dollars in securities they held as collateral for the county's borrowing. A former state treasurer, Tom Hayes, was called in to manage the county pool. By late January Hayes had sold off the risky securities and established the pool loss at $1.64 billion. He set up a mechanism allowing the local governments to withdraw some of their funds from the pool on an emergency basis. In December the Board of Supervisors appointed the county sheriff [police chief] and two other county officials to a crisis team to keep the county government working. They made sure that the county programs had the funding they needed and recommended a first round of budget cuts. A local financial executive, Bill Popejoy, was appointed to the new position of chief executive officer of the county government in early February. He set in motion the severe staff and budget cuts that were needed to balance the budget and made a sweeping housecleaning of the county officials who were tainted by the fiscal collapse. Three local business leaders headed up a negotiating team that arranged a settlement between the county government and the cities, schools, and special districts on how to divide the remaining county pool funds. Local governments could get most of their deposits right away, with promises to get the rest back at a later date, if they agreed not to sue the county government. This settlement plan was approved by all parties.

By March 1995 the Board of Supervisors reluctantly placed a proposal for a half‑cent sales tax increase on the ballot as part of the financial recovery plan for Orange County. They had run out of other ideas to pay for the mounting debts of their bankrupt county government. A worse financial crisis seemed imminent, since there were $1 billion in bonds coming due in the summer months and no way to borrow this money. Local voters overwhelmingly defeated the sales tax increase on June 27, 1995, after a campaign that saw local elected officials distance themselves from this county ballot measure. This would create a mad scramble for another recovery plan. The governor refused to bail out the county and threatened a state takeover. The bond investors agreed to roll over the county's debts for another year in exchange for more interest earnings.

After a few false starts, a recovery plan was shaped by the county government in August 1995. They would divert tax funds from other county agencies to the general fund so they could borrow the money to pay bondholders and vendors. The local governments who lost money in the county pool agreed to wait for the county to win the lawsuits they had filed against Wall Street firms to be paid back in full. The state legislature passed the bills that were needed to divert the current tax dollars to a recovery fund, and the governor signed the bills in October 1995. The county presented its recovery plan to the U. S. bankruptcy court in December 1995, a year after its Chapter 9 filing. In June 1996 the county government sold the $880 million in bonds it needed to pay off its debts. The Orange County bankruptcy officially ended on June 12, 1996.

New York’s financial problems had been dramatically different. They had been caused by huge demographic and economic shifts to which local political politicians were incapable of responding, at least in the short term. If they responded in ways that creditors favoured, they would be voted out of office. Without outside help and intervention, creditors would have no faith that anything would change. The financial problems in Orange county were not caused by demographic and economic factors that weakened the county’s ability to repay its debts. Once this was fully understood and new financial managers were in place in the county, creditors were willing to lend again. Orange county was treated not as part of a wider governmental system in which insurmountable social problems were territorially manifested. It was treated like a corporation quite outside government that had made a serious financial mistake. This was the kind of problem American bankruptcy law was designed to deal with and it did so very well.

Conclusion

The characteristics of the two models outlined at the beginning of this paper would suggest that municipalities in the «European model» would be relatively weak politically and subject to considerable control by the central government while those in the «Anglo model» would be politically stronger and more autonomous. There is little or no empirical evidence that this is the case. French and German municipalities derive their political strength not so much from the fact that they are constitutionally recognized but rather from the ways in which local elected politicians, primarily through their party affiliations, are able to influence central governments such that little is done without their assent or cooperation. American municipalities are generally not much subject to central control, a fact eloquently testified to by the Orange county bankruptcy. Americans do seem strongly committed to local autonomy, but such commitment is expressed constitutionally at the state level, not in the federal constitution.

Canadian municipal councils are generally elected on a non-partisan basis. This means that local elected officials are not integrated with federal and provincial political parties, which, in any event, are not integrated with each other. This is one source of municipal weakness in Canada. The other is that municipalities have no constitutional protection at either level and Canadians (except possibly in British Columbia) have demonstrated little or no sustained interest in protecting their municipal institutions against various forms of arbitrary provincial legislation, especially with respect to boundaries.

What all this means is that constitutional and legal provisions for municipalities can only go part way in shaping their role within a national (or federal) political system. Presumably, the objective is to enable municipalities autonomously to make decisions on matters of exclusively local concern and to be able to influence significantly how certain central-government policies are applied within their respective territories. If municipal offices can also act as a place where citizens can be served with respect to a wide range of national- and regional-level policies (as in Germany and France), this is an important bonus.

In the real world, policy-makers in a particular country do not have to choose between the «European» and «Anglo» models of local government. This theoretical choice will largely be made for them on the basis of the traditions, practices, and constitutional provisions within their own countries. In any event, within the «Anglo» model, policy-makers are searching out ways to accomplish what the «European» model takes as a given: citizens should be able to access virtually all branches of the state apparatus in their local municipal buildings. Meanwhile, policy-makers working within the «European» model have been working for decades (especially in France) to free local authorities from the excessive rigidities of tight central control and to create some of the legal autonomy found within the Anglo model. In short, creating systems of municipal government is about solving practical problems, not about choosing between abstract models.
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