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Reformation of Ownership Relations in Russia in the 2000-2001 Period: Privatization and Problems Related to Management of Public-Sector Enterprises

Approaches to Handling of Post-Privatization Problems and the Proposed Policy in Respect to Ownership Relations at the Federal Level

The principal trend in Russia’s development in the past three years has consisted in gradual overcoming of the consequences of the 1998 financial and economic crisis through resumption of economic growth. The new stage of economic reforms which began in mid-2000 brought to the forefront the need for and practicability of modernization of Russia’s national economy and resolution of the social problems faced by this country.  It is a practically universal belief that those objectives cannot be achieved unless the state’s weakness is overcome and performance by the state of its functions improved 

In respect of the sphere of ownership relations, state regulation of the economy can be notionally divided into two components: 1) management/participation in management of public property; and 2) regulation of the activities of economic entities with any other forms of ownership. The latter line in the state’s regulatory activity (which involves creation of a favorable business and investment climate by means of protection of property rights (primarily those of stockholders/investors and creditors), development of the entire range of financial markets and  the landed property and real estate market) is not handled in this paper. 

The Government’s Present Stance on the Issue of Management of Public Property and Assessment of the Privatization Program

The program Guidelines for the Government of Russia’s Long-term Social and Economic Policy (approved by the Government of the Russian Federation in the summer of the Year 2000) proceeds (and with good reason) from the presumption that in the present situation the principal guidelines of the state’s policy in the sphere of management of state property should be:      

· Enhancement of efficiency in management of such property as has remained in the public sector; and 

· Privatization of a considerable proportion of  public property.

Three principal subjects of that policy have been identified: 1) state-run enterprises; 2) economic entities with participation by the state; and 3) real estate. The actual program of measures has been devised proceeding from that set of subjects. 

In respect of public-sector enterprises, such measures include transformation of such enterprises into joint-stock companies with 100 percent of the stock owned by the Federal Government or contribution of such property to the authorized capital of another joint-stock society (over 75 percent of whose stock belongs to the Federal Government) with waiver of the right to perform managerial functions. In respect of economic entities with participation by the state,   they include optimization of state participation in economic entities through passing of decisions on perpetuation of state ownership of the stock of the economic entity in question, transfer of the stock to sub-federal or municipal-level authorities, sale of such stock or liquidation of the economic entity as such (in case of perpetuation of state ownership of an economic entity’s stock, the objectives of such participation by the state in the economic entity’s capital and the ways of attainment of those objectives are to be clearly formulated in the contract concluded with the manager).

More detailed is the program of measures in respect of state-owned real estate. It includes compilation of a complete register of real-estate objects owned by the Federal Government, clear-cut delimitation and coordination of the powers of all state authorities  involved in that process (with setting for all the Constituent Entities of the Russian Federation of a single procedure in respect of decision-making on use of landed property under federal jurisdiction); use of the market-price assessment mechanism in utilization of real estate (for the purpose of bringing of  the rates of rent charged for use of state-owned real estate in accordance with the rates prevalent on the market); inspection and introduction of strict control over use of real estate by state-run enterprises and institutions (use of the property for the authorized purpose only, market rent rates, nature of the privileges, grounds for discontinuation of the lease), establishment of a legal base in respect of the mechanism of use of public property, including the issue of reimbursement of expenses involved in management of state property; and provision of personnel. 

The privatization strategy contained in the Government’s Program is of a general nature only providing for a general scenario forecast and individual  basic principles, including the need for enactment of a new law on privatization, approaches to transfer of title to intellectual property and plots of land and regulatory measures in respect of participation in privatization by foreign capital. To a great extent, those principles were implemented by the beginning of the Year 2002 when a new Land Code and a new law on privatization were adopted (that issue is discussed below). The main questions that arise in that connection are whether or not those documents are actually going to work and how they are going to influence the social and economic situation in Russia.

Taking a general view of the approaches to management of public property that are provided for in  the Russian Government’s Program, it is to be noted that  on the whole that program is based on an aspiration towards optimization of the structure of ownership (mostly by means of reduction of the number of objects owned by the state) for the purpose of creation of favorable conditions for economic growth,   which aspiration is only natural in conditions of market reforms. At the same time, that program may be hampered by the existing serious contradictions which first manifested themselves during the 1995-1998 ‘cash privatization’. The most important among those contradictions are:

· The contradiction between the need to ensure the maximum income for the budget by means of sale of public property (both blocks of shares and  whole companies) and a lack of solvent demand (especially in respect of losing and low-profit companies), and also a very real danger of collapse of the stock market;

· The contradiction between the theoretical possibility of sale of the more attractive companies (or blocks of their shares) and actual inefficiency of such sales (which is due to obvious under-estimation of their assets and lobbying by major financial groups, various departments and authorities, which lobbying is typically disguised as a structural and legal reorganization). 

The problem is that most of the property remaining in the state’s possession  consists of objects which are insufficiently attractive to Russian investors due to the need of major investment and very attractive objects (in particular, controlling or blocking interests in national monopolies) which can only be sold at an adequate market price and with certain preconditions. 

Even  with the political situation permitting eradication of the latter contradiction (of which the experience of the past several years gives grounds for hope) and the state not seeking the maximum fiscal revenues from sale of certain categories of property, the problem of lack of solvent demand in respect of losing, low-profit and also specialized capital-intensive enterprises may become very prominent, just as the danger of stock-market shocks. 

For that reason, the quantitative estimates contained in the scenario forecast in respect of privatization seem to be exceedingly optimistic and radical. The proposed public-sector reduction to 1,500 to 2,500 federal enterprises by the beginning of the year 2004 means that around 3,000 to 3,500 enterprises need to be privatized annually. That figure does not seem very great in itself, but it should be compared to the figure in respect of the number of state-owned enterprises/objects privatized in the course of the cash privatization: in 1995,  10, 152 enterprises/objects; in 1996, 4,997 enterprises/objects;  in 1997, 2,743 enterprises/objects; in 1998, 2,129 enterprises/objects; in 1999, 1,536 enterprises/objects. It is to be noted that the above  official statistical data covers privatization of every kind of public property, down to municipal, rather than federal property alone, and a majority of those deals consisted in purchase of premises of earlier privatized enterprises and grounds thereof. The actual rate and scope of privatization is best illustrated by the result of the privatization effort in the Year 2000. In that year, out of the 2,274 enterprises/objects privatized only 170 had been federal property, while 60 percent of the objects privatized were buildings and grounds which were purchased to constitute part of privatized enterprises’ property. In addition, it is to be noted that realization of the above scenario requires as a necessary prerequisite complete discontinuation of the process of establishment of new public-sector enterprises in those years and an in-depth adjustment of the privatization procedure, and in certain cases also pre-sale measures requiring certain expense. It is true that in addition to privatization there is another way of reducing the public sector, namely, forced integration in holding structures of enterprises which have been transformed into joint-stock companies. However, that scheme can only be applied on individual occasions, since its practicability depends on specific of the economic  branch in question and the assets remaining in the state’s possession. 

In the scenario forecast in respect of privatization of public property, reduction in the number of public-sector enterprises and institutions is linked to the volume of financing by the state (in the form of direct financing from the budget and in the form of payment for executed government orders), which can hardly be deemed correct. In developed market economies, government orders are placed with enterprises with different forms of ownership. Moreover, companies belonging to the private sector have for decades seen government orders as most lucrative, and there has been tough competition for such orders. The real problem is posed by the extent of maturity of economic entities constituting Russian national economy’s private sector,   

The extent of their ability to attain objectives  of national significance and  the need for clear-cut coordination of those objectives with the general  strategy of this country’s economic development. An approach under which the number of public enterprises and institutions is directly linked to the state’s financial potential can only be used in some specific cases. 

Another principle contained in the above government document, that of simultaneous transfer of title to buildings and grounds thereof is on the whole correct. To a great extent, it is an extension of the approach (adopted in connection with the measures in respect of management of the real estate in the state’s possession) under which preferential right to purchase real estate at low prices is granted to specific categories of persons (in accordance with the law on privatization). It is proposed that the above preference will be preserved, but only for a limited  period of time, after which sale at market prices will be introduced. 

The above approaches have been largely realized in the new Land Code and the new law on privatization (both enacted in 2001). It is to be remembered, though, that those statutory acts are to be implemented in an environment where even now there are numerous exceptions from the above rule. In particular, many of the joint-stock companies established in the course of privatization have not purchased their premises’ grounds. 

The above approaches can only be directly realized in respect of a relatively small group of enterprises that fully belong to the private sector (with the objective being sale of the entire property, the principal and the appurtenances alike, or making the facilities and equipment of liquidated public enterprises available to new businesses). In fact, there is a very close interrelation between privatization of public property and measures taken in management of public property (in the sphere of creation of favorable conditions for attraction of investment into the ‘real’ sector of the national economy through stimulation of  extensive economic use of real estate, including by making incomplete construction projects available to investors on favorable terms). Most of those measures are absolutely necessary but at the same time difficult to implement. This in particular applies to introduction of new market mechanisms of disposal  of federal property, such as mortgaging, placement in trust and contribution of  entitlement to use of such property to companies’ authorized capitals. 

The provision to the effect that perpetual use of plots of land can only be granted to organizations financed from the budget  and to private individuals (for non-commercial use) requires some elaboration. At present, it often happens that organizations which do not get sufficient financing from the budget secure for themselves other sources of income, some legal, some illegal. Covert ‘business activities’ have been typical, in particular, of many institutions in the social sphere. However, they should hardly be denied the use of their premises’ grounds for that reason. It seems that a more fair approach could consist in introduction of criteria for assessment of such activities’ objectives. 

Review of the Microeconomic Policy in Respect of Public-Sector Economic Entities

Compared to management (including privatization) of real estate, the object of which consists in material assets (such as buildings, parts of buildings and plots of land), the state’s ownership policy in respect to enterprises which fully (unitary public enterprises) or partially (companies with state holdings) remain in the public sector has distinct features of its own, such enterprises and companies being juristic persons which have property of their own, pursue their own business activities and occupy their own niches on the goods and services markets. Naturally, in case of liquidation of such an enterprise, the procedures may be similar to those involved in sale of real estate, however, in the present situation that would be an exception from the rule. 

The approach provided for by the Government Program in respect of unitary public enterprises (UPEs) proceeds from the need for   fast transformation of these into corporations. The proposed measures consist in full (but for facilities required for national security purposes) privatization of industries which have a potential for survival and growth  with attraction to such industries of domestic and foreign investment and trading of such companies’ shares on the stock market. The program for transformation of UPEs into joint-stock companies with 100 percent of the shares belonging to the Federal authorities was expected to be completed by the end of the Year 2001. 

If a purely formal view of the matter is to be taken, realization of such an approach may be expected to make privatization of those enterprises easier. However, it is to be remembered that hasty transformation of UPEs into corporations naturally narrows the sphere  of restructuring-based privatization where the enterprise is sold as a ‘complete set’ with production equipment, buildings, other structures and the grounds all going as a single lot (that privatization scheme was widely used in the former GDR). With an enterprise transformed into a joint-stock company problems related to division of the charter capital into blocks of shares meant for sale and evaluation of those blocks of shares are more likely to arise. At the same time, a likely option consists in liquidation of the public-sector enterprise and making of the thus vacated premises and equipment available to new businesses (which is tantamount to use of the restructuring-based privatization scheme). 

Another argument in favor of fast transformation of public-sector enterprises into joint-stock companies with 100 percent of the shares in the state’s possession has been poor performance by the state as an owner. However, in the current situation (where the Russian national economy is still in the process of transition and many privatized enterprises have failed to show the expected efficiency and manageability even under new private-sector owners) one can hardly expect that a mere change of the form of ownership at industries remaining within the public sector can improve those industries’ performance fast. This point is vividly illustrated by the experience of major joint-stock companies with participation by the state. 

Utterly erroneous is the use of a single criterion of ‘potential for survival and growth’ in decision-making on privatization of specific enterprises. The developments in the national economy in the 90s have vividly shown that a potential for survival and a potential for growth are two different things, not to mention such well-known factors as extremely low rate of outside investment even with the most attractive Russian companies from among the few that have their shares listed on the stock market. In respect of companies fully owned by the state at present, the above-mentioned prospects seem very dubious to say the least. 

Proceeding from the above, the scheme offered  in the Concept of Management of Public Property and Privatization in the Russian Federation (September 1999) seems  to be more realistic. That scheme provides for  gradual reduction of the number of state-owned and municipal unitary enterprises with simultaneous taking of measures towards improvement of management of the remaining ones. The above measures include:

Determination:

· Of the range and number of unitary enterprises required for performance by the state of its functions;

· The state’s objectives in respect of each enterprise or institution;

Setting:

· Of a procedure for reporting by managers of enterprises/heads  of institutions on progress made in implementation of the adopted program/plan;

· Of a procedure for taking of administrative decisions in case of failure to attain the objectives set by the state/failure to implement the adopted program/plan;

· Of a procedure for contribution by enterprises of part of their profit to the budget and criteria to be used in calculation of the amounts payable;

Introduction of stricter control of the activities of such enterprises/institutions and their managers/heads. 

Implementation of the Government Program’s guidelines in respect of companies with participation by the state, most of  which are joint-stock companies, may contribute to better realization of the state’s interests  in the sphere of corporate management, however, much will depend on the methods and mechanisms actually used. Some of those methods and mechanisms are discussed below. 

In the sphere in question, a whole set of measures is practicable and necessary. Some of those measures are of a short-term nature, while others, medium-term or long-term. The short-term measures (to be taken within one year) may include re-certification of representatives of the state and inquiry into instances where they have voted at joint-stock companies in favor of motions which meant erosion of the state’s interest (to be followed by examination of the situation at those joint-stock companies in respect of compliance with the law). Some moves in that direction have already been made. For instance, in 1999, over 150 state representatives at joint-stock companies were replaced. 

Of the medium-term measures (those to be implemented within two or three years) the most important one is  specification of the state’s title to interest in specific joint-stock companies. The most important of the criteria to be used in such specification is the state’s share in the joint-stock company’s authorized capital. In cases where the state has a majority interest (38 percent of the authorized capital or more), a set of such norms and procedures could be applied as would permit the state as the strategic owner to exercise the managerial functions, while in cases where the state has a minority interest (25 percent or less), a set of such norms and procedures as would permit the state as a co-owner to exercise control of the company’s activities. 

The task of determination of the state’s proprietary title with various joint-stock companies at present requires attainment of three objectives: 1) stricter and more clear-cut requirements should be adopted in respect of the activities of the state’s authorized representatives with joint-stock companies (through amendment of the existing statutory acts on that matter, mostly outside the Federal Assembly of the Russian Federation); 2) adoption of basic mechanisms for control of money flows and the process of at least simple reproduction of capital with joint ventures in which the state participates and introduction of those mechanisms in the schemes of activity of the state’s authorized representatives with joint-stock companies; and 3) inventorying and classification the state’s existing interests by the region and by the economic branch for the purpose of assuring collection of the required revenues by budgets at every level, carrying out of the institutional reforms and, probably, adoption in future of more active policy in respect of industries’ structure.

The Concept of management of public property and privatization with simultaneous improvement of management of joint-stock companies with participation by the state (adopted by the Government of the Russian Federation as guidelines for long-term effort to reform the ownership relations) justly proceeds from the assumption that strictly-termed contracts need to be concluded with the managers with the responsibility for performance indicated, introduction of continuous economic monitoring and starting of an economic efficiency register with the enterprise’s future performance indicated on the basis of the same principles and approaches as were described above in the section where unitary enterprises were discussed. 

Attainment of the above objectives may be facilitated by taking of such long overdue measures as introduction of standard forms for reports of the state’s authorized representatives with open-end joint-stock companies (October 1999), passing of a decision on starting of a register of economic efficiency of federal public unitary enterprises (FPUEs) and joint-stock companies in which the Federal Government has interest (January 2000), introduction of practice of annual adoption for FPUEs and joint-stock companies with Federal participation of over 50 percent of economic efficiency objectives, control of  implementation of those objectives and use of the property, determination of the share of an FPUE’s profit to be contributed to the budget and the recommended amounts of dividends to be voted for by authorized representatives of the Russian Federation in governing bodies of open-end joint-stock companies (February 2000), setting of a procedure for appointment of representatives of the state and such representatives’ interaction with the Ministry of Ownership Relations and sectorial governing bodies, depending on the extent of the state’s participation, including time-limits for notifications, lodging of propositions, authorizations, issue of written instructions and reports on participation in activities of enterprises’ governing bodies (March 2000). 

It seems that for the purpose of further improvement of management of the interests owned by the state the following measures should be taken:

· the Standard Contract (approved in May 1996) concluded with authorized representatives of the state’s interests should be brought in accordance with the above-mentioned documents;

· For the  purpose of minimization of chances of opportunistic or self-seeking behavior by authorized representatives of the State, agents and civil servants alike, their powers of independent decision-making on issues requiring authorization should be withdrawn (but for cases where they have already received instructions from superior authorities);

· Incentives should be devised for actual stimulation of each of representatives and agents of the state in the form of payment to such representatives/agents of part of the amount of dividend revenues yielded by the interests owned by the state (the Concept of Management of Public Property and Privatization provides for allocation of at least 10 percent of the amount of dividend income yielded by state-owned shares  for reimbursement of the costs related to management of those shares, but does not offer any specific schemes of such allocation);

·  It should be ensured that the state’s interests at the largest and most important joint-stock companies are represented by staff members of state authorities who could be doing such jobs full-time (upon approval by the Government of the yearly programs of their work);

· Amendment (through specification of the limits of remuneration of the trustee and reimbursement of the costs thereof; devising of regulations in respect of trustee licensing in accordance with provisions of the Law on Stock Market; and starting and keeping of a register of trustees) and gradual expansion of the practice of the use of trustees’ services for management of state-owned shares by companies that are not of strategic significance should be carried out;

· For the purpose of selection of career personnel and prevention of instances of abuse of office,  provision should be introduced to the effect that persons who have earlier been dismissed from their offices on grounds of having acted in bad faith (with a detailed description of the misdeeds and penalties therefor) cannot be appointed  representative of the state; a  database should be established with detailed data on every person who has ever performed the functions of representative of the state at a joint-stock company.

The issue of inventorying and classification the state’s existing interests by the region requires a somewhat more detailed discussion. A key provision of the above-mentioned Concept is related to transfer of title to interests to constituent entities of the Russian Federation by way of meeting of the Federal budget’s liabilities on conditions of acceptance by the regional authorities of the existing programs for development of the industries in question. 

However, it seems reasonable that the above-mentioned mechanisms should apply to property of constituent entities of the Russian Federation (or at least to the interests the Federal Government intends to transfer to the regions) as well as to the federal property. That measure should be preceded by careful study of the situation at the industries whose shares have already been transferred to regional authorities. Decisions on transfer of federal blocks of shares to regional authorities should be passed taking into account the number of blocks of shares already owned by those regional authorities (including municipal), the time of their de-blocking, efficiency of the previous sales, with inclusion of all those issues in official documents related to inter-budgetary relations. 

In the light of the Federal government’s initiatives in reformation of the government structures and consolidation of the hierarchy of authority (which  initiatives were voiced in decrees by the President of Russia and draft laws made public in May and June 2000) of particular importance is the issue of  strict delimitation of the powers of the Russian Federation, constituent entities of the Russian Federation and municipalities in the sphere of reformation of ownership relations, including management of property. New opportunities for assuring of the federal government’s interests at joint ventures and control over the quality of representation of the federal government’s interests have been created by introduction of the offices of authorized representatives of the President of the Russian Federation (such offices have been established at seven  Federal Districts). 

Speaking of long-term measures (such as may be realized within five years), a systematic scheme could be devised for management of the state’s interests in joint-stock companies and other enterprises with mixed ownership on the basis of individual approach to each of the objects of management and goal-oriented programs. That presupposes determination of the purpose of the state’s participation in the capital of each particular enterprise, clear-cut formulation of the tasks related thereto  and documented fixation of the ways of influencing the object of management  with effective instruments of control available.

At that stage, apart from medium-term goals (more or less conscientious performance by enterprises with participation by the state of their functions specified at appropriation by the state of interests in their capital and growth in non-tax-related revenues of budgets at every level), the state could pursue a number of other goals related to assuring of lasting favorable conditions for economic growth. 

 The Concept of Management of Public Property and Privatization justly describes as separate objectives  of management of public assets at joint-stock companies stimulation and diversification of production, improvement of financial and economic performance by such companies, attraction of investment, optimization of the managerial costs and institutional reforms in the economic sphere. The methods for attainment of the above objectives include use of blocks of shares owned by the state for securing of loans and investments, capitalization of enterprises’ liabilities to the budget and contribution of plots of land to joint-stock companies’ charter capital with subsequent sale or placement in trust of newly issued shares, creation of vertically integrated corporate structures, restructuring of enterprises with segregation of the property required for attainment of national objectives and sale of the rest of the property, and also use of various privatization procedures. 

In that context, it is to be noted that any effort towards restructuring of an enterprise with segregation of individual processes requires much care  and a lot of time due to the need to take into account all the related circumstances, first and foremost, the need to assess feasibility of partition of projects which were designed and built as a single  technological facility and elaboration of the technical aspects of that issue. Quite complicated is also the task of creation of competitive holding structures with state participation, since in addition to the need to take into account the technical aspects of the matter (compatibility and interrelation of the enterprises thus integrated and their ability to complement each other) there are the requirements in respect of concentration of state-owned assets to a level where effective control is possible at minimum  managerial costs.  

Privatization in 2001 and Prospects of Privatization in Russia

In 2001, the same trends were to be observed in privatization as had  emerged in the late 1990s. 

Under the plans of the Ministry of Ownership Relations of the Russian Federation, the proceeds from sale of public property (notably, such proceeds had not been not entered on the ‘revenues’ side of the federal budget since  1999) were to amount to at least 18 billion rubles in 2001. In Article 24 of the Federal Act on Federal Budget for the year 2001,  of December 27, 2000 (No. 150-ФЗ) the following revenues were included among others in the list of revenues from public property and activities (which were to amount to 26.8 billion rubles in 2001): dividends on shares, 2 billion rubles; proceeds from leasing off of property, 5.6 billion rubles (including 3.2 billion rubles from lease of land); revenues from public sector enterprises, 9.5 billion rubles.   The latter figure mostly refers to revenues  from activities of the joint venture Vietsovpetro rather than to contribution to the budget of portions of  the profit earned by unitary public enterprises.

Selection of enterprises for privatization in 2001 was complicated (apart from the yearly conflicts concerning  the government’s  powers and specific enterprises to be included in the list) by a provision of Article 100 of the Federal Act on Federal Budget for the year 2001, namely, the provision in accordance with which shares of  joint-stock companies whose book value (on the consolidated balance with affiliated and related companies) exceeded as of January 1, 2000 the amount equivalent to 50 million minimum wage amounts (MWAs) could not be sold prior to entry into force of the federal act on state privatization program (which was due in the year 2001). 

There were plans to sell around 700 blocks of shares in 2001. In the first quarter of 2001 the Government failed to have Article 100 repealed 
, so the Ministry of Ownership Relations drew such lists of enterprises earmarked for privatization as did not contradict the above provision; those lists contained 19 units to be put up for sale in the first half-year and 81 units to be put up for sale in the second half-year. The Russian Fund of Federal Property intended to auction off (including at specialized auctions) shares of seven joint-stock companies in the first half-year and of 32 joint-stock companies in the second half-year. Naturally, a more radical solution was to be provided by enactment of the law on privatization, for which intensification of  work on the draft law was essential. The Law in question was actually enacted late in 2001. 

The traditional fiscal orientation of the privatization process brought about in 2001 (just as it had in the previous years) a situation where the dynamic of revenues from privatization was of a seasonal nature. In the first quarter of 2001, the total revenues amounted to 5.11 billion rubles (which figure exceeded the planned one by around 33 percent), but only one-seventh of those proceeds came from sale of property. Most of that year’s  proceeds from sale of property were obtained towards the end of the year, after major blocks of shares were sold in the fourth quarter  (it was only by that time that lists of such shares were approved by the Government). 

The total proceeds from privatization and use of public property amounted to 39.2333 billion rubles in 2001(see Table 1), with the Russian Federation’s share of the Vietsovpetro company’s profit and proceeds from sale of land and intangible assets  accounting for 10.111 billion rubles out of that amount; dividends, for 6.478 billion rubles; proceeds from leasing off of federal property, to 4.896  billion rubles; proceeds from leasing off of land, for 3.917 billion rubles, while contributions out of federal unitary public enterprises’ profit, for 0.209 billion rubles.  

Table 1   

Principal parameters of privatization and use of public property and the role played by these in respect of the federal budget in the 1995-2001 period (in current prices). 

	
	1995 
	1996
	1997
	1998 


	1999
	2000


	2001


	2002

(Plan of the Ministry of Ownership Relations)

	Actual number of privatized enterprises
	6,000
	5,000
	3,000
	2,583
	  595
	320


	150
	500

	Proceeds from privatization of property (nonrenewable source)

	Approved budget, rubles.
	4.991 trillion а
	12.3 trillion.
	6.525 trillion
	8.125 billion c d
	 15 billion.cf


	18 billion cf  
	18 billion. C


	35 billion 

	Actual revenues, rubles
	7.319 trillion
	1.532 trillion
	18.100 trillion b
	15.442

 billion e
	8.547 billion c
	31.368 billion c
	10.111 billion 
	    -

	Actual revenues from use of public property (renewable sources) 

	Dividends received on shares held by the federal government, rubles
	92.8 billion
	118  billion
	270.5 billion
	0.575 billion (200 companies)
	0.848 billion 

(600 companies)
	3.675 billion 

(1050 companies)
	6.478 billion
	10 billion.

	Proceeds from leasing off of property, rubles
	116.7 billion 
	No data available
	305 billion
	0.466 billion
	2.191 billion
	3.427 billion
	4.896 billion, from leasing off of property;

3.917 billion, from leasing off of land
	6 billion. –from leasing off of property;

6 billion – from leasing off land

	Contributions by/income from public-sector enterprises, rubles
	-
	5 billion
	26 billion
	0.783 billion, Vietsovpetro
	5.675

billion, Vietsovpetro
	11.687 billion, Vietsovpetro 
	13.622 billion Vietsovpetro;

0.209 million, FPUEs’ profit 
	12.4 billion – Vietsovpetro;

1.23 billion - FPUEs’ profit

	Total revenues
	209.5 

billion
	123

billion
	601.7

billion
	1.824

billion
	8.714

billion
	18.789

billion
	29.122

billion
	35.6 billion. 

	Total revenues from privatization and use of public property

	Actual revenues, rubles
	7.529

trillion
	1.655

trillion
	18.702

trillion
	17.266

billion
	17.262

billion
	50.157

billion
	39.233

billion
	70.6

billion - g


а  - The approved budget was adjusted in December 1995;  70.8 percent of the actual proceeds was yielded  by shares-for-loans auctions; b - including 1.875 billion dollars yielded by sale of the Svyazinvest holding;  c – proceeds from sale of property alone; d – altered in April 1998 to amount to 15 billion rubles (at the Government level); e - including 12.5 billion rubles from sale of 2.5 % of RAO Gazprom shares; f – not stated on the budget’s income account; g– plan for the Year 2002  as amended by the Ministry of Ownership Relations of the Russian Federation in December 2001. 

As can be seen from Table 1, the year 2001 saw considerable change in the structure of the federal budget’s revenues from privatization and use of federal property. Almost 75 percent of such revenues came from renewable sources (income from participation, dividends, rent and contributions from profit). It is to be noted for the sake of comparison that in 1997 that figure amounted to a mere 3 percent. It is also to be noted that for the first time since completion of bill privatization income from renewable sources  accounted for more than half (around 60 percent) of total revenues from privatization and use of property inside Russia (with income from Vietsovpetro not counted in). In 1999, income from use of property only equaled that from privatization thanks to participation in that joint venture. 

The share of income coming from nonrenewable sources dropped from 97 percent in 1997 to a mere 26 percent in 2001 (in fact, only half of the amount of revenues from such sources planned for the Year 2001 was received).  The biggest privatization deals in 2001 were related to sale of blocks of shares of Kuzbassugol  (79.73 percent), Kuznetskugol (69.09 percent) and Vostsibugol (27.62 percent) [conclusion of those deals  can be seen in a way as completion of privatization in the coal-mining sector); and also shares of the Norsi-Oil holding (oil refining and sale of oil products, 85.36 percent) and of Rosgosstrakh, Russia’s oldest insurance company 

(49 percent). 

Conclusion of most of the major privatization deals, both those effected in 2001 and those postponed till 2001,  has not provided an automatic solution to  the corporate control and governance problems. For instance, at Kuzbassugol the auction procedure and the final alignment of forces further kindled corporate strife which is not likely to come to an end in the foreseeable future. Both the dominating shareholders (the alliance of  the Magnitogorsk   Iron-and-Steel Works and Severstal [based in  Cherepovets] on the one side and the alliance of Evrazholding, the Novolipetsk Iron-and-Steel Works and Belon [trade in coal] on the other side) which hold, respectively, 52 percent and 44 percent of the coal holding’s shares, each got five seats on the board of directors. In addition to the personnel-related differences between them, there situation has been made worse by the Kemerovo Region Administration’s aspiration to get ‘the gold share’. Issue of such a share was provided for in the terms of the company’s privatization. So far, it has been  at the disposal of the Ministry of Power Industry of Russia, which on those grounds also has a seat on  the board of directors. The confrontation has already caused repeated failures to hold a general meeting of stockholders and problems with holding of meetings of the board of directors and election of a director general. 

Enactment of the new Law on privatization of public and municipal property (of December 2001, No. 178-ФЗ) was an important event for this country’s national economy. 

For the purpose of enhancement of fiscal efficiency of privatization, the Law provides for orientation towards continuation of the individualized strategy of sales with the use of analysis of the market (solvent demand) and advanced methods of privatization. While the emphasis still remains on major single deals in respect of liquid blocks of shares with sale of such blocks of shares at auctions and specialized auctions, where the above method has failed such new methods may be used as sale through public offering with no price stated or sale proceeding from the results of management by a trustee. In this way there will be no need to devise such new methods of privatization (in addition to simple transformation of a public-sector enterprise into a joint-stock company) as would allow the state to dispose of its nonliquid assets while stimulating the maximum demand on the part of private individuals and small businesses. 

On the whole, 10 different schemes of privatization can be used, depending of the size of the enterprise, its liquidation  or the results of primary sales:

· Transformation of a unitary enterprise into an open-end joint-stock company;

· Auctioning off of public or municipal property;

· Auctioning off at a specialized auctions of open-end joint-stock companies’ shares;

· Sale of public or municipal property at tenders;

· Sale abroad of shares of open-end joint-stock companies held by the state (through issue and placement of depository receipts);

·  Sale of open-end joint-stock companies’ shares using the services of stock-market traders;

· sale of public or municipal property by means of public offering (using the Dutch auction procedure with lowering of the price to the minimum equal to the original price in case of absence of bidders at the auction;

· sale of public or municipal property without  statement of the price (in case of failure to sell  a small or medium-sized enterprise by means of public offering;

· contribution of public or municipal property to authorized capitals of open-end joint-stock companies;

· sale of open-end joint-stock companies’ shares taking into account the results of management by a trustee (blocks of shares amounting to 51 to 100 percent of the authorized capital with reservation of the right to repurchase the shares at the price that was valid as of the day of signing of the contract.

It is to be noted in connection with the above that shares of enterprises whose value exceeds 5 million minimum wage amounts can only be auctioned off (including at specialized auctions or sold abroad. 

Approval of the above draft Law by the National Assembly of the Russian Federation was secured thanks to the compromise provisions on multi-level decision-making on  privatization of projects belonging to various categories. The President of the Russian Federation is in charge of industries of strategic significance (atomic power generation, defense industry and the like) and drawing of the list of industries that cannot be privatized; while The State Duma of the Russian Federation, of the natural monopolists (such as the Ministry of Railways, RAO UES and RAO Gazprom), and Government of the Russian Federation, of all the other enterprises. Privatization of property held by regional governments and municipalities is to be done by an authorized local authority. The draft Law does not include any of the traditional lists of banned items, which means that theoretically practically any facility can be privatized. So, there will be no more confrontation between the legislative and the executive authorities ( which has been typical of the past few years) in respect of annual approval of lists of projects to be privatized and   enactment of the Act on privatization  program (which has never been passed in the 1998-2001 period). From now on, the Government will annually (in August) submit a draft budget with the proposed list of federal projects to be privatized appended to it. 

Other important innovations include sale of the grounds as a part of the property being privatized (that is required under the new Land Code of the Russian Federation) and increase in the authorized capitals through counting in of title to intellectual property (that is important in transformation into joint-stock companies and privatization of science-intensive enterprises).  Also, the practice of ‘application privatization’ has been discontinued. While before, an application from a private person or organization (apart from the Government’s initiative) was deemed sufficient grounds for beginning of privatization, under the new draft Law such a request does not have necessarily to be granted. It is also important that that Law’s provisions are the same for the authorities at every level. 

The new Law’s principal shortcomings are as follows:

Firstly, the draft law has created more opportunities for arbitrary actions by bureaucrats (in particular, the terms of a tender and the winner’s obligations after conclusion of the contract can be changed) and has caused an even greater inequity among potential participants (that particularly concerns the procedures for application of new schemes of privatization), even though provision on equity of buyers is contained in Article 2 (1). 

Secondly, procedures for privatization of enterprises that are eligible for privatization have been made more complicated and arduous (which concerns, in fact, a considerable proportion of the state’s holdings which have not yet been sold yet, for some reasons or other). While in respect of the 720 companies that have strategic significance 
 such restrictions are well-grounded, in respect of non-blocking minority interests their reasonableness is dubious. 

Thirdly, it is clearly a shortcoming that there is still no clear-cut long-term privatization strategy, apart from the fiscal objectives. Seen as a starting point in development of such a strategy should be drawing of a list of enterprises/industrial sectors which should remain public property at all time. Only after that any discussion can be started of sales to be carried out in the short, medium and long  term, with such sales divided into two categories: liquid assets attractive to investors and nonliquid assets, whatever the cause of nonliquidity, their financial and economic parameters or the existing structure of ownership. 

The background of privatization in Russia is characterized by a lack of transparency of deals and lack of equity of buyers in conditions of rampant corruption. The sales techniques used are but of secondary significance  in such conditions.

The 2002 privatization program largely relies on the innovations introduced by the new law. As an indispensable component of the budget it was approved by the Government back on August 2, 2001. (Quantitative parameters of that program are discussed in Table 2. 

Table 2.

Federal Property as of January 1, 2002. 

	
	Total property of the Russian Federation, units
	Percentage of the total number of companies registered in the Russian Federation
	To be privatized in the Year 2002, units

	Public unitary enterprises
	9,394
	12
	152

	Joint-stock companies in which the Russian Federation has holdings
	4,407
	0.9
	426

	Including those with state holdings of:

100 %  of the authorized capital

over 50 % of the authorized capital 

25-50 % of the authorized capital

25 % of the authorized capital or less

gold share


	    90

646

1,401

2,270

  750
	-

-

-

-
	    6

33

127

260

-


Source: data contained in the draft privatization program for the Year 2002 which was submitted to the Government by the Ministry of Ownership Relations in August 2002 and on the departmental site www.mgi.ru (March 2002). The register of state property has been constantly updated. The data shown in the table can be compared with the data as of September 1, 2001: there were 9,855 federal public unitary enterprises and 4,308 holdings in joint-stock companies. According to some estimates, the number of joint-stock companies with state holdings currently exceeds 6,000; the register of  FPUEs is also far from being complete. 

The largest deals proposed are sale of blocks of shares of oil companies (LukOil, 5.9 percent; Slavneft, 19.68 percent; a VNK, 36.816 percent), coal-mining company Vorkutaugol (38.41 percent), and the Magnitogorsk Iron and Steel Works (17.77 percent). The Government of the Russian Federation has approved the proposal by the Russian Fund of Federal Property on sale in 2002 of blocks of shares of the Murmansk, Taganrog and Tuapse seaports. The actual initiators of that proposition and hence potential buyers may be major financial groups engaging in export of  fuel and metal which are proprietors of a number of seaports even now.  A block of shares of the telecommunications holding Svyazinvest (25 percent minus two shares) has been on the lists of eligible objects of privatization for years, though its sale has so far been delayed. Further privatization of Svyazinvest can only be carried out after its restructuring, including merger of the regional affiliates, and thorough pre-sale preparation. Sale of most of the minority holdings has also been considered for some time, since they do not entitle the state to participation in management and yet require certain spending. In addition to that, the list of enterprises of strategic significance which  cannot be privatized in accordance with provisions of the Decree of the Government of the Russian Federation of July 17, 1998 (Decree No. 784, as amended) is to be reduced. 

The original forecast as to the revenues from sale of property which took into account the need for  certain organizational measures and was based on the assumption that the conditions on the market were going to be favorable, amounted to 18 billion rubles, but later was increased to 35 billion rubles. The fiscal objective in respect of income (in the form of dividends and rent) from use of public property and enterprises’ activities (income of joint ventures and contributions out of FPUEs’ profit) for the year 2002 amounts in accordance with the Act on Federal Budget for the Year 2002  of December 31, 2001 (Act No. 194-ФЗ) to around 29 billion rubles (which figure was adjusted in December 2001 by the Ministry of Ownership Relations to make 35 billion rubles), including proceeds from leasing off of property, 4 billion rubles and 6 billion rubles; dividends, 7.6 billion rubles and 10 billion rubles; leasing off of land, 4.4 billion rubles and 6 billion rubles; contributions out of FPUEs’ profits, 0.5 billion rubles and 1.2 billion rubles and income from the holding in the joint venture Vietsovpetro, 12.4 billion rubles and 12.4 billion rubles, respectively. 

As can be seen from the notes to Table 2, reformation of management of public property constitutes a necessary condition of further development of ownership relations in Russia. Such a reform could be based on simple inventorying of that property, which inventorying could include apart from the quantitative account also a strict delimitation of the powers of authorities at different levels in disposal of various kinds of property. 

Ownership rights and the federal state in Canada


Responsibility of the federal and provincial governments

The concept of ownership rights in Canada results from the principles, which are in the basement of the British law and practice and the French Civil Code. Ownership rights is a regulated right to exploit property and appropriate its «fruits» - be it a harvest, corporate dividends or remuneration for the use of the intellectual property. Restrictions placed on this right reflect a policy of the state which is the main subject of the present chapter. There is a large list of literature on this issue. Our study will not be complete due to understandable reasons.

Although based on older legal traditions, Canadian legislation related to the ownership rights in its practical part was strongly influenced by the provisions of the Constitution Act (1867) that was an important constitutional document. The Constitution Act (1867) allocated powers to the provincial governments in the sphere of property and civil rights on their territories and the administration of those rights. Provinces have total jurisdiction over the development of lands and resources, which is not transferable unreservedly to private parties. Possession of these rights guaranteed and guarantees now enormous power in such resource dependable economy as a Canadian one. In these spheres the law and legal acts are in the jurisdiction of the provinces.

Such subordination to the realities of the time represented a threat to the development of numerous parallel and in some aspects contradictory legal systems with potentially negative results for the creation of an integral national economy. However, thanks to a number of factors the outcome was not particularly negative. Such important sectors of the economy as the banking system and transport together with the criminal law remained under the jurisdiction of the federal government. Reasonable lawmakers on the provincial level were active not to allow a legal confusion. Many of them turned for consultations to the supreme imperial power, which resulted in the fact that the Canadian legislation at the provincial level (and the federal level) has many borrowings from British law, legal language and precedents. Courts very often postponed their verdicts before they consulted with the British law and precedents. The province of Quebec, which uses the Napoleonic Code civile, the court procedure followed the English model. As a result, Canada has a strong and harmonious system of laws on property, based on legal acts and practice and interpreted, as a rule, on the basis of centuries-old legal precedents. Moreover, such system appeared in a federal state where provinces long since rather jealously observed their rights and autonomy.


Example: securities law 

The securities law represents an example of functional coordination and responsibility of the legal system at the provincial level. Each of the ten provinces (and in principle, in three northern territories) there is a regulatory agency that supervises over the securities market. Contrary to the United States, where there is a single Committee on securities and stock exchanges at the federal level, Canada whose population is only one tenth has thirteen such institutions. Corporation that wants to publish a prospect must in principle ratify it in thirteen jurisdictions (and in two languages) in theory guaranteeing its correspondence with the existing in each jurisdiction different legal and procedure requirements. In practice and partially for the purpose that they should not grumble in Ottawa that it is high time to create a national securities committee, the provinces and territories have invented a «virtual» regulatory mechanism based on their cooperation. National institution, Canadian administrators of securities, organizers them with the aim of developing general rules and more harmonious cooperation. There is a system which depending on the location and the nature of the issuer one regulatory agency as a rule takes responsibility and acts in the name of the other. Moreover, Canadian administrators of securities represents Canada in the issues related to regulation of international securities. Such regulating «tuning» allows more or less not lagging behind of the changes that have been taking place in the markets lately. Among its current asks one can mane development of the rules that would have required a wider openness of the information about all material facts as well as the rules designed to eliminate possible abuse in prospering branch of mutual funds
. Finally, all these rules are based on the principle of protection of clients and investors. The more sophisticated the rules the higher the trust of the clients and the more efficient the capital market.


Federal powers

Supremacy of the legislation of a province gives way to the federal legislation when the case relates to the jurisdiction of the federal constitution or when the company is incorporated according to the provisions of the Canada Business Corporations Act (CBCA) and not according to act adopted in the province. In latter case CBCA regulates certain spheres of activity. For example, deals related to transfer of controlling packets of shares, issues related to powers of attorney for voting in the name of shareholders and cases of illegal operations using insider information of a joint-stock company. Under the federal constitutional jurisdiction are certain sectors named ab initio such as banks, insurance companies and railways and other branches which can later be named of national interest. Nuclear power is one example. Moreover, there are a number of economic activities that the Constitution Act (1867) somewhat arbitrarily attributed to the federal government competence. One of them – bankruptcy and insolvency. Correspondingly, federal laws were adopted which determined the order for redistributing assets of insolvent companies (for example, “Act on bankruptcy and insolvency” and special acts determining the order for liquidating financial institutions), intellectual property (“Act on patents”, etc.) and management of specter (“Act on radio communications”.) Each of those acts determined creation of a regulatory agency separate from the government. An Office of the Supervisor of Financial Institutions  (OFSI) and the Bank of Canada are most important among them due to the fact that financial institutions take a central place in any economy. Thus another aspect of specialization of two upper levels of government de facto became a law. OFSI and the Bank are mainly concerned with the soundness of the banking system . In contrast, the provincial governments, with their general mandate to look after the interests of customers, regulate the conduct of financial institutions and their agents with respect to their day-to-day interaction with customers.  

The Constitution Act, 1867, determines one clearly defined sphere of federal jurisdiction which has great importance – general powers to regulate trade and commerce. In practice, this means trade and commercial issues that are not unquestionably transferred to the provinces including all trade matters that arise at the provincial and international levels. Victorious offensive of the new technologies means that the provincial jurisdiction is much more confined to the local issues.

Finally, the Canadian constitution gives the federal government the residual powers. All that that was not unquestionably assigned to the provinces in 1867 including not invented at the time telecommunications and air transportation automatically went under the jurisdiction of the federal authorities. 

Out of all this comes the image of a country that one and a half centuries ago decided to limit the powers of a potentially super strong central government by way of assigning part of its powers to the lower levels of government in the framework of constitution which as time showed inbuilt capacity to resist change but is rather viable in practice. At the same time, technological progress and political factors together created a  somewhat less homogeneous system that is full of nuances that one could have expected from literal understanding of the constitution. For example, the federal government for a long time has been worried by the initiative from below directed at limiting the freedom of commerce between the provinces by way of setting barriers in the form of “local procurements”, prohibition for non-residents to participate in state contracts, compulsory certification of the labor force, etc. So far, it has not used its unquestionable constitutional right to repeal provincial protectionism preferring the power of persuasion to the power of law. In other spheres, when private interests of the provinces contradicted the national interests with respect to rights and services which should be available to the citizens such as health-care and special and higher education the federal government provided subsidies to those provinces that distinguished themselves with “good behavior.” Sometimes the standards of such behavior are incorporated in the law, as in the case of the Canadian Health-Care Act.


Dispute settlement

The provincial courts settle disputes related to the property rights in the majority of cases, whose judges are appointed by the provincial authorities or the federal government depending on the court level. Appeals against the courts’ decisions or specialized administrative bodies are submitted to the provincial courts of appeal. After that the case can be appealed in the High Court. Thus, there is one more mechanism to harmonize provincial and federal legislation although this mechanism is very slow which is determined by the nature of the legal system.

Court cases are complicated, protracted do not guarantee the desired results and are expensive. The parties that have a dispute have all the reasons to try to settle it by some other way. Correspondingly, many contract determine that disputes should be settled quickly and often without the right of appeal in the arbitrage that acts according with the provincial or federal law regulating this sphere of economy in order that each party pays for its expenses and equally reimbursed the cost of arbitrage which usually consists of resigned judges who specialize in the administrative law or property law or distinguished lawyers.


Complicated issue of land rights

Here we mainly discuss the issues of privatization of assets of publicly held corporations. One of the advantages of mass transfers (compared with block transfers) represents a possibility for the citizens to increase their household savings. In this case, it is worth noting such forms of property as bank accounts, insurance police, mutual funds, housing, and what is particularly important for the rural population (although does not exclude other categories of the population) ownership rights of agricultural land and plots of land used for recreation and entertainment. In case of Russia the most important issue consists in directing agriculture in the way of increasing productivity. Land privatization can cause more acute economic and social problems in the near future. 

Land assets have a number of features that are not characteristic of liquid securities. They are highly specific and due to that are not liquid. Skilful financial mediation is required inn order that people with modest means could buy relatively expensive real estate. Moreover, there is an empirically observed tendency reported in all bourgeois societies speaking about rapid transformation of potential income applied to land assets in the capital value of the plot of land. However the land value is “glutinous”, i.e. once the price goes up it as a rule goes down slowly even when, for example, the fall of prices of agricultural products depreciates the land. Thus, farmers in the market oriented economies usually posses in relation to the rest of the population wealth which highly surpasses their current income which is a phenomenon that has political consequences.
Problems Related to Management of Public Sector Enterprises

The general strategy in respect of the  unitary enterprises sector has largely been set in the Decree by the Government of the Russian Federation on Federal Public Unitary  Enterprises with the Right to Conduct Business of December 6, 1999,  Decree No. 1348 (That Decree was adopted by way of elaboration on provisions of the Concept of Management of Public Property and Privatization in the Russian Federation.) The decree provided for lodging by sectorial governing bodies to the Ministry of Public Property of the Russian Federation of substantiated  propositions in respect of the future of federal public unitary enterprises (FPUEs) in their charge. All-in all, there are five different options of transformation of such enterprises’ organizational and  legal status: 1) reorganization of enterprises, including their transformation into open-end joint-stock companies;  2) establishment with the use of such enterprises’ facilities of new federal public-sector enterprises; 3) sale of such enterprises as single lots; 4) liquidation; and 5) preservation of such enterprises’ status as unitary enterprises with the right to conduct business. 

The most radical approach to that issue proceeds from the need to eliminate FPUEs altogether (as an institution). However, the low liquidity of their assets and the specific of their business make more realistic  a scenario where the number of public unitary enterprises could be gradually brought  in accordance with the state authorities’ managerial potential (which means reduction of public-sector enterprises to 3,500) with simultaneous taking of measures (provided for by the above-mentioned Concept) towards upgrading of efficiency of management of public-sector enterprises. That such an approach is more advisable is also evidenced by the fact that  the forecast (contained in the medium-term program of the Government), according  to which the process of transformation of public unitary enterprises into joint-stock companies with 100 percent of the shares owned by the state was to be completed by the end of the Year 2001, has proved very unrealistic. It is to be remembered that by the beginning of the Year 2002, there were 9,394 FPUEs and only 90 joint-stock companies with 100 percent of the capital belonging to the Russian Federation. In the three years after the passing of the 1997 Act on Privatization (1998-2000) just one such joint-stock company was established using state-owned facilities (in 1998). 

In its medium-term plans, the Ministry of Public Relations of the Russian Federation favors transformation of most of the existing FPUEs into corporations (with gradual sale of their shares). With such a transformation carried out, there would be no need  to use any special mechanism of management of public unitary enterprises. Instead, a scheme which has become quite widespread in the past few years could be applied, namely, representation of the state’s interests on joint-stock companies’ boards by the state’s authorized representatives. In 2001, preparations were carried out for transformation of FPUEs into corporations. In respect of around 66 percent of the existing FPUEs, recommendations as to their restructuring have been formulated (in 1,669 cases, reorganization has been recommended, while in 531 others, liquidation). 

Whichever scheme  is selected for transformation of a unitary enterprise, such a transformation requires thorough inventorying (which should include apart from inventorying of the property also drawing of a record of the management’s activities). The need for creation of a comprehensive register of public property became obvious  back in the early 90s. However, for a long time that effort was somewhat sluggish. It was only enhanced after adoption of the Concept of Management of Public Property and Privatization in September 1999. 

While by September 1999 just around 10 percent of legal entities using public property on some or other terms were on that register, by the summer of 2000 (after some pressure), 83 percent, or 52,000. Those included 11,200 public unitary enterprises; 32,700 federal institutions, 3,500 joint-stock companies from among those in which the state had holdings or which used federal property and 4,500 legal entities of other categories. Updated data in respect of the Register of Property of the Russian Federation in 2001-2002 are shown in Table 2 above. 

It has become obvious that such registration stimulates growth in the federal budget’s revenues. In the Vladimir Region, the number of lease contracts grew from 480 in 1998 to 6,100 in 1999. In Moscow, however, just 12 percent of such legal entities have been registered. According to the Public Property Inventorying Department of the Ministry of Ownership Relations of the Russian Federation, in 69  constituent entities of the Russian Federation 1,232 legal entities have been discovered which have been deemed federal, but in reality have not been registered with or supervised by any federal departments.  In 2001, it was revealed that with over 300 joint-stock companies whose stock was held by the federal government the rights vested in stockholders were actually exercised on behalf of the Russian Federation by regional authorities or other parties that were not authorized to do it. In addition to that, in the 1998-1999 period the Ministry of Public Property of the Russian Federation discovered that administrative buildings, production facilities, warehouses and incomplete construction projects with a total floorspace of five million square meters stood unused. 

Some of the statutory acts adopted for the purpose of furthering of the principles introduced by the Concept of Management of Public Property and Privatization have provided for introduction of restrictive mechanisms to prevent non-registration of part of FPUEs’ property. In particular, there is a provision to the effect that for purchase or transfer of holdings in authorized capitals of companies, organizations and other legal entities active on the financial services markets, including banks and non-banking credit institutions, authorization from the responsible federal executive authority (one in charge of coordination and regulation in the sector in question) will be required. 
 However that provision does not provide a solution to the fundamental problem of withdrawal of assets through long-term investment since for investment in establishment of branches no authorization by the Ministry of Ownership Relations of the Russian Federation is required. 

Another problem is related to monitoring of CEOs’ activities and stimulation of contribution by public unitary enterprises of part of their profit to the federal budget. The former objective is hardly attainable, even if the departments in charge of specific sectors of the national economy develop the applicable standards. On such grounds, termination of the contract (just like a decision by an examination board)  can be contested in court. Of great significance for resolution/non-resolution of problems related to managerial personnel of unitary enterprises will the practice that is to take shape following adoption of the new Labor Code (the old Labor Code afforded managers too many levers for protection of their position). Though contribution by public unitary enterprises of part of their profit to the budget is provided for by the law (Article 295 of the Civil Code of the Russian Federation), that rarely happens in practice. Effective monitoring could be assured by regular audits and audits by independent auditors, but that requires considerable spending. 

In addition to practical enforcement of the numerous statutory acts adopted for the purpose of furthering of the principles introduced by the Concept of Management of Public Property and Privatization in 2000-2001, the following important tasks need to be handled in 2002:

Firstly, if  fiscal revenues from public unitary enterprises’ profits are to be increased, the Government should clearly define the principles of contribution by public unitary enterprises of part of their profit to the federal budget. As of the beginning of the Year 2002, there were several different approaches to that matter. The Auditing Chamber of  the  Russian Federation recommended introduction of a uniform rate of 95 percent for all public unitary enterprises. The Ministry of Economic Development and Commerce of the Russian Federation voiced the opinion that the rates should be calculated individually for each such enterprise. Such an approach requires that a register be established of economic efficiency of public unitary enterprises and joint-stock companies in which the Russian Federation has holdings (establishment of such a register  was provided for by the Decree by the Government of the Russian Federation on  Stricter Control over Activities of Federal Public Unitary Enterprises and Management of Joint-Stock Companies’ Shares Held by the Federal Government (Decree No. 104 of February 3, 2000, as amended on February 16, 2001).   A joint order by The Ministry of Economic Development of the Russian Federation, the Ministry of Ownership Relations of the Russian Federation and the Ministry of Taxes and Duties of the Russian Federation in which the relevant criteria are listed and the procedure for their determination is set was registered by the Ministry of Justice of the Russian Federation on November 19, 2001. 

Secondly, an important innovation could consist in adoption of a Procedure for Protection of the Rights of the Russian Federation as a Proprietor (which would provide for making representation of the interests of the state a full-time occupation). It is  obvious that for introduction of such an innovation two important preconditions are required: stricter requirements to prospective representatives of the state on joint-stock companies’ boards of directors and assignment of sources of financing of their activities. 

Thirdly, there is an issue which has not been discussed  yet and which consists in development of a system of penalties for unsatisfactory performance by representatives of the state (employed full-time) of their duties (that effort could include, among other things, amendment of the Criminal Code of the Russian Federation).

Proceeding from the above, the following practical measures could be taken in respect of management of public holdings:

· introduction of an office of full-time representatives of the state at joint-stock companies;

· quantitative standardization of the state’s holdings (100 percent and also 75 percent, 50 percent, 38 percent and 25 percent plus one share) at enterprises from the strategic list  contained in the Decree by the Government of the Russian Federation of July 17, 1998 (Decree No. 784), as amended;

· transfer of minority holdings (under 25 percent), except such holdings in major, financially important companies;

· introduction of a differentiated approach to efficiency of  work of representatives of the state depending on the size of the state holding and the available levers of influencing the decision-making;

· wider use of management by trustees with trustees selected by means of tenders (or even use of management by trustees as the only form of management), though with the existing legislation and practice that objective may be difficult to achieve.

The sphere of ownership relations has been affected by the obvious trend towards strengthening of the federal hierarchy of authority, just like many other spheres. In particular, a momentous effort is being planned to revise the agreements under which regional authorities have had the use of federal property in cases where income from the use of such property (in the form of rent and the like) has dropped (which in 2001 was the case with at least 25 percent of constituent entities of the Russian Federation). In the regions where the policy of the Committees for Management of Public Property has not been to the Government’s satisfaction, those committees’ functions and powers will be assigned to specialized territorial authorities. Such authorities (which have already been established in Moscow, Voronezh and Irkutsk) are under Federal jurisdiction. So far, the planned measures thus boil down to carrying out of an administrative reform whose avowed purpose consists in assuring higher fiscal revenues and introduction of clear-cut criteria for delimitation of Federal and regional/municipal property. It seems that legislation on that matter will be needed. 

At the same time, transfer of Federal property to regions (which began in the late 90s) has continued. Provision on transfer of title to FPUEs to constituent entities of the Russian Federation is contained, in particular, in Decree by the Government of the Russian Federation of December 9, 1999 (Decree No. 1366). A practical example of such policy is transfer in accordance with Decree by the Government of the Russian Federation of December 15, 2000 (Decree No. 974) to Moscow of blocks of shares of a number of companies by way of a partial compensation for performance of the functions of this country’s capital. Early in 2002, 49-percent interest in the Svoboda factory (perfumery and cosmetics) and 60-percent interest in the Khimavtomatika production association were transferred to the Moscow administration. 

Results and prospects of the reform of the ownership rights in Russia in the context of the international experience

On the whole it is to be noted that a clear-cut notion is needed of  the overall purpose of  privatization and reform of public property management.

In the early 90s, the key objective of privatization consisted in securing of the structural change and institutional base for a system transformation, including the informal contacts required at that time: without goodwill on the part of CEOs of public-sector enterprises, all privatization plans would have been  doomed at the inception. At present, that system objective has largely been shifted to the sphere of corporate management. Another objective of privatization, the fiscal one, was achieved in  the late 90s, though with many criticisms. At present, that latter objective  is insufficient for stimulation of the privatization process. In such a situation, the emphasis has quite naturally been shifted to such part of the public sector as to be remain unaffected by any change in respect of from of ownership. The third objective, the one related to the issue of investment, has not been achieved in the least, partly due to objective factors (such as the need to handle fiscal and system tasks), partly due to the existing subjective factors (the latter were mostly related  to use of investment objectives for the purpose of  elimination of competitors, assuring of self-purchase of companies, and the like).
Multiple setbacks during the privatization campaign in Russia make it urgent to study foreign experience.

The Canadian experience, which imbibed two decades of mistakes, setbacks and victories, testifies about the possibility to achieve main privatization goals on condition that sufficient attention will be paid to the efficiency of the process.


Attainable goals

Main reason for privatization of certain branches of industry or companies is the need to raise their economic efficiency. Main reason for denial of privatization of a certain facility can be a politically important function performed by it, which in the context of a specific region can be viewed as too important to be risked by market accidents.

There are several sources of efficiency. At the level of average employee the most productive way of organization consists in employing fewer people but with higher qualification, who work more intensively and use sophisticated equipment. Quite often this scheme is hard to implement in bureaucratic organizations where remuneration is not proportionate to the labor input. In those organizations diligent and creative work does not guarantee appreciable remuneration.

At the management level as a rule possibilities increase to intensify work making it more flexible and concentrating on specific tasks. Moreover, implementation of new methodologies is not restricted to only to production process at specific tasks. New methods of internal management, marketing, organization of supply net, relations with clients and innovations in many other areas—all that is written in manuals—are very important in achieving success. In private corporations it is much easier to create a flexible system of incentives for such development than in state organizations where a principle of equality as a rule is more important than efficiency. Flexibility leads to quick reaction to changing circumstances or appearance of new chances, as they say “to turn on the spot.” Flexibility is incompatible with the presence of complicated hierarchy and centralized system of decision making although the latter represents the most convenient organizational form in those cases when the final targets and functions are not clearly defined and when the system is oriented rather to punish for the mistakes than to reward for the achievement of the set goals. Such result orientation works when organizations and all the staff clearly understand the final goal. Such simplicity is unattainable in life full of ambiguities related to decision making at the government level. 

Increased efficiency of recently privatized organization results in an increased efficiency of those facilities that remained in the state ownership. This phenomenon is rarely mentioned but is no less important than the first one. This 9shrinking in size) organization willy-nilly narrows the scope of tasks. Due to political reasons its duties include control over several corporations, even small increase in quality of work can bring visible results.

Privatization can result in new “healthy” branches of the economy that appear in place of former bureaucratic structures. These new private firms can better use investment and successfully compete not only in the country but abroad as well. This will lead to increased national income and more efficient national economy.

Finally, the state budget sheds expensive outlays. Simple calculation of the value of long-term credits does not provide a real picture of all capital outlays of the government. If it is possible to turn some “holes” where funds disappear without trace into sources of revenue there appears a chance for a better financing of those functions that are purely public and constantly require funding.


Development of new types of financial instruments and mechanisms

Features of the financial process, which is being used in privatization of an enterprise, play a considerable role but their importance should be overestimated. The purpose is to maximize public revenue, which can be constrained by considerations of the current policy. In this connection there are some main rules, which as experience demonstrates, determine selection of this or that financial process but very often local features can be final. Taking into account the value of typical transactions the first rules always says: “Contract the best consultants irrespective of the cost.” There are very few who can replace the services of competent and experienced bankers working with investments and of competent lawyers. They can help you with evaluating the cost of the object and with its preparation for the sale, marketing, negotiations, taxation issues, drafting the documents, and also in case of force majeure. They can estimate the state of domestic markets and give advice what is best to do in the circumstances: private placement of securities, public issuance of new shares, sale at a stipulated price or at a well organized auction.

When solving the privatization strategy governments of Canadian provinces usually preferred to avoid “market administration” and used the services of the shares market. In Russia there is nearly a religious belief in that corporations with a large number of co-owners is always better than corporation under direct control. There is always a chance that the management can fall in the hands of undesirable people or will serve objectionable interests or in case of financial institutions will be in the center of the conflict of interests of main owners, on the one hand, and the interests of financial institutions, on the other, because the latter being confidential agents of the investors should protect the interests of the latter. Nevertheless, control is a very important thing in itself, and if the profit maximization remains the goal then one should think well about it. In case of absence of control there appears danger that executives and boards of directors become eternal the shareholders’ interests will remain ignored.

Openness, punctuality and transparency are very much appreciated in the financial markets. Investors’ comfort will directly depend on how unclassified is the privatization process from the very start.

Privatization process in a broad sense of the word

In addition to purely financial issues one should pay attention to other problems from the start of the privatization. The shareholders require motivation, enterprises before the start of privatization need preparation. “Political will” should be guaranteed. All aspects of the current government policy should be carefully analyzed and characterized.

Politically it is not difficult to “push through” privatization of the facilities that lost their political importance. In practice in the majority of cases the ways of privatization are so unclear that usually there is a need that somebody at the top gives his opinion and only then privatization can attract any serious investment. Specification of the current obligations of the firm should be compiled carefully and independently of the opinion of the former owner. Recent Canadian privatization projects, for example, privatization of a large national aircarrier “Air Canada” (1988-89), Canadian national railway “CN” (1995) and the air navigation service “Nav Canada” (1996) have benefited from the accuracy and transparency of the privatization process. Adoption of a corresponding legislation has contributed to favorable conditions required for successful implementation of privatization. An important lesson consists in the fact that financial markets agree with reasonable political decision making if they are clearly defined and will not depend in the future on somebody’s political whims.

Stability of once given political evaluation is very important for the privatization process to keep trust among interested parties. At present negotiations about contracts on building water supply system for the city of Halifax at $400million which is planned to be as a partnership between the state and private business are at a standstill because the municipality could not stick to its own promises due to a pressure from the Canadian union of civil servants that is in principle against any participation of private business in all projects related to the water supply. Such participation the union considers very undesirable. Indecision results in expensive delays in an already protracted process and put the seller in a stupid situation. At the time, it is worth noting that success in all privatization projects—creation of partnerships between the state and private business, providing services on the alternative basis—depends on the formation of a nucleus of highly qualified and experienced civil servants. Mishaps as in the case of Halifax can have consequences that are far beyond any specific deal.

Canadians are skeptics by nature. In the whole number of cases we were given a good lesson: in order that society trusts in a deal transparency and availability of information are necessary. Canada still has to do a lot in that respect.

Enterprises need to prepare for privatization. As in the case of sale a little bit of paint and gloss will always repay. In case of public corporations one should pay attention both to the corporation itself and to the political climate around it. For example, “CN” needed  a new executive manager—businesslike and purposeful. They need to improve its balance, get rid of unnecessary property and everything that was important and develop a plan for improving its performance before putting it for sale. It was also important that the government made sure of the political climate for the new private company to work in will not result in closure of unprofitable activities which will not lead to an arbitrary increase in freight will not block investments both from the country and abroad.

Finally, all these not simple deals turn to become successful if shareholders have some sort of motivation. As for the employees and trade unions, their principal concern is to preserve already signed contracts and chances to improve economic gains. Canadian experience demonstrates that the reduction of the staff is possible when the redundant workers are generously paid. In case of “CN” an agreement was reached according to which the severance pay amounted to two-year salary. Moreover, employees with a long work record received pensions. “Game of survival” and payment for resignation can work for several years causing less pain than a single action but the damage done to the organization will long-term and considerable one. European Union legislation is very instructive in this respect. It requires that each country-member guarantee in its legislation corresponding rights which, by the way, are always guaranteed in Canada
. Shareholder should be attracted to one’s side. Creation of political allies in support of this or that deal can be decisive. In principle, how it is achieved is not very important. Either promises of future benefits from increased efficiency—they should be addressed to those managers and employees who have a future in the company or simply give shareholders to understand that the best way out for them is to accept the proposed agreement. In case of “Nav Canada” the decision added up to “place at the head of the clinic patients themselves”, said a commentator. The company was turned into a consortium of shareholders but not before the expertise persuaded the seller that the combination of private invectives that would result from the upcoming operation in no less degree serve the state interests.


Public partnerships with private business

 Recently appeared version of privatization of industrial or commerce enterprises, which were in public ownership before represents implementation of governmental programs or goals by way of signing contracts with private sector.

Consistent with the steering vs. rowing metaphor and also taking into consideration that financial and budgetary pressure that was exerted on the governments in 1980s and 1990s, a number of countries started to experiment in the sphere of public partnerships with private business. Although in many countries public partnerships with private business have already existed on a one-time basis and in a number of countries such policy was institutionalized as a standard approach to business, nothing can compare with the zeal of Great Britain that later than other turned to new faith took to implementing its “private finance initiative.”

Implementation of a new approach started with the appointment of Sir David Hancock, high ranking government official, who had served 23 years in her Majesty’s Treasury, on the post of the permanent secretary on education and science in the cabinet of Margaret Thatcher. According to the rules of the centralized British system, Hancock was in charge of all infrastructure of the system of education in the kingdom—starting with kindergartens to Cambridge. The former official of the Treasury as nobody else realized how limited are the possibilities for the revival of the system of education in Great Britain with all urgency of this issue due to constraints caused by the requirement of the public sector in borrowed assets. In mid 1980s he described in a letter main principles, which later would be the basis for the "private financial initiative" but there was not reaction from the Dawning Street. Hancock left the public service in 1989 to take the post of the director of “Hambros” bank, one of the few survived old merchant banks in Great Britain. That bank besides was an institution that welcomed new ideas and aggressive invention of new financial products. He as usual wrote down his ideas. The historical moment came in 1992 when the cabinet of John Major and his chancellor Norman Lamont faced the problem of the exchange rate crisis. The government simply had to make a statement in order to mend the prevalent impression according to which the finance minister badly copes with his responsibilities. The chancellor informed about a new promising way for operation of his affaires immediately proclaimed about the transition to “private financial initiative.” Conclusion, everything should be done on time.

“Hambros” realized that the key to success was to be an effective and committed team of civil servants and decided to play a role of a consultant of the government during the first years of the implementation of the new scheme. According to this, it developed recommendations for the Office of motorways on the projects of the first seven motorways constructed according to the scheme “Design, Build, Finance, Operate” (DBFO) in the framework of a new policy. Precisely on Hancock’s advice the Treasury formed  a task force consisting of highly qualified civil servants whose aim was to assist departments and ministries that wanted to get proper quality for the funds spent on procurement of services in infrastructure. External administration was performed from the City. 

Out of these first shoots has sprung a flourishing branch of the economy, which was very successful in exports and explained by a versatile experience accumulated on the domestic market. Motorways, railways, ports, hospitals, prisons, airports, military housing facilities and education institutions have been built or renovated in the framework of public partnership with private (PPP) business on the amount of more than 13 billion Euro. “Brach of the economy” is the correct term which is quite appropriate in this context because in addition to a large number of efficient and competitive companies operative on a scheme “engineer, provide, construct” (EPC) as well as operator-companies which administer this or that project and which very often form a quasi permanent consortiums. For the moment a large number of experienced financiers, lawyers, accountants and other type professionals have already been trained. In general the government’s policy consisted in making out of civil servants experienced purchasers of such services and not limit itself with offering assistance (beyond the framework of public programs) to domestic export champions.

In Canada they turned to the PPP scheme due to a shortage of budget funds. For example, according to the constitution the federal government was responsible for providing permanent ferry service between the Prince Edward Island and the mainland. Full cost reimbursement by fare was impossible due to political reasons. That is why the size of the subsidies provided for these services amounted to 35 million dollars by mid 1980s and there was no end to an increase in costs. On the basis of a tender the government chose a consortium of private firms that was to design, built, finance and operate a bridge of 22 miles long during the period of 30 years of the life of concession, following which the bridge would revert to federal ownership. Government’s contribution was determined in the amount of its current costs the upper level of which was fixed in nominal dollar terms. Within stipulated limits the consortium could set the fare at its will. However, dramatic raise of fares was impossible one of the old ferries continued to operate. 

PPP scheme was used in Ontario when building a new by-pass road, Highway 407, around the northern edge of “Great Toronto.” This large project total amount of construction work that was estimated at 1.6 billion dollars was to be implemented at first according to British DBFO scheme. Bidders participating in the tender required to submit full financial proposal. However, the funding organization in the face of the provincial government arose doubts relating to the financial side of the deal. It was decided that the profit from the reduction of costs on government loans greatly surpasses for the latter possible risks of demand, which it would have taken at that. As a result, the consortium that won the tender got the contract only on the design, build, operate scheme. Five years later, when the new motorway has already proven its value for the society and the forecasts for its exploitation have been surpassed, and precisely on those forecasts initial calculations of future revenues and financing were built, the provincial government decided to take off all financial responsibility for the project. Second large tender was announced and the winner would have paid the debt of the province, would have made longer the motorway and would have paid additional sums for the concession. In that case the province received 3.1 billion dollars while the debt amounted to 1.6 billion dollars, which was a fabulous present from the social-democratic administration that initiated the project to the conservative government that reaped the fruits of refinancing.

Canada similar to the majority of the Western states disposes today both industrial capacity and financial mediation potentials in order to carry out large-scale PFBA schemes. They seem to be the most effective when:

- What is required is a service from an expensive (usually over 250 million dollars) object of infrastructure;

- for which directly or indirectly a price can be charged;

- when sufficiently objective performance standards and service quality parameters can reasonably be described;

 - there is a keen competition for providing these services; and

- the risks linked with the project can be divided between the state and the private sector.

Air navigation system mentioned above as an example of “pure” privatization with the same success could have been implemented by PPP scheme. However, in the latter case the success of the undertaking would have depended on attracting of foreign firms to the tender. However, for political reasons the government was not ready to accept this. In Canada the majority of the most attractive projects that potentially can be implemented on PPP scheme are related to regional, provincial and municipal levels because precisely those levels of government possess the most part of the country’s infrastructure. Recently water supply sector is the most active one. Large-scale projects are proposed for tenders in the provinces of Nova Scotia, Ontario and British Columbia. As a result, concessions are granted on the DBFO scheme. 

The largest projects undertaken in Canada under the on PPP scheme are 13 kilometer bridge from New Brunswick to the Prince Edward Island and the construction and refinancing of the Highway 407, a 3.1 billion dollars by-pass road around the northern edge of the Greater Toronto. These and other projects are described in SG Hambros (1999).

As was already mentioned, PPP scheme is an alternative form of providing services, which up till now were identified with public good and were not linked with the activity of commercial enterprises as such. In their structure these types of partnerships are closer to “pure” privatization and the only difference consists in the fact that if the last case the firm’s efficiency does not represent any interest for the government from the point of view of the state policy. PPPs make it possible financing that is not reflected in the balance and also provision of services on a competitive basis for which the government carries only fiduciary responsibilities. At present there is a long list of literature dedicated to how correctly to organize PGC and the majority of the investment banks and many companies that are consulting on the management issues express their full readiness to receive payment for the services both from the financing organizations and from the firms that are participating in different sort of tenders.

Some lessons for Russia
Emergence of the public sector in Canadian economy similar to other countries with developed market economy was linked, firstly, with the obvious failure of markets, which fully demonstrated itself in the period of great depression (1929-1933), secondly, with successful mobilization of the economy during the Second World War (1939-1945) that determined nationalization public consensus with respect to nationalization of a number of branches of infrastructure and social services sector, thirdly, urgency to prevent negative consequences from the closure and bankruptcy of large industrial companies which profitability could not be guaranteed by private owners.

In spite of the fact that the first approaches to privatization appeared in the country in 1970s, direct privatization in Canada was preceded by serious changes in the political situation in the framework of the general liberal-conservative shift, which took place in the West in 1980s. In “technological” aspect experience of two decades of privatization in Canada can be useful for the modification of the Russian privatization policy.

First, taking into account specificity of this or that branch the methods for changing the form of ownership was chosen. Among them dominated direct sales on the basis of negotiations, auctions, and public placement of shares on the securities market.

Second, attainability of the main goal of privatization—considerable increase of economic efficiency of economic agents is being postulated. Sources for such positive shifts exist both in the sphere of labor (employment of less number of more qualified staff that has greater motivation due to adequate remuneration for the labor) and in the sphere of management getting incentives to implement new technologies, introducing marketing, and flexible behavior in response to changing external circumstances.

Third, importance of attracting to the preparation of privatization best consultants capable to replace investment banks and lawyers is being declared.

Fourth, need to support trust to the selected privatization strategy and fears that control over the privatized company can get into the hands of undesirable interests determined preferences of the Canadian government in favor of implementation of certain control procedures during privatization in counterbalance of the stock market.

Fifth, success in privatization required motivation in investors—future shareholders and also certain preparation of privatized enterprises. This conclusion needs to be described in detail.

Successful privatization requires a proper political support. At the same time, this includes not only political will at the top for the implementation of this decision but also clarity and transparency of the legislation, stability of the general political situation, scrupulous adherence of the developed and announced future plans. The latter is very important during the period of preparation of the company for privatization when requirements for the future owners are being developed. Especially, it concerns companies operating in the infrastructure sector and public services where there is a strong dependence of post privatization functioning on the government’s policy towards the public sector in general.

Development of a proper motivation for all the participants in privatization transactions presupposes the solution of not only procedure transparency issues per se and guarantee of the principle of disclosed information that is critically important for the financial market but securing certain social justice. First of all, it applies to adherence to former agreements in social and labor sphere (contracts, trade unions) with respect to the staff remaining with the company after the privatization and certain generosity (large benefits, early retirement pensions) with respect to those who as a result of the following reorganization can loose their work places.

Unquestionably, interpretation of these conclusions in the circumstances of the Russian reality differs substantially from the genuine Canadian practices.

In Russia, the achievement of a considerable enhancement of economic agents’ economic efficiency upon their privatization is far from being evident. There are several reasons for that: the specifics of the Russian privatization process in early 1990s (a giant role played by managers, prevalence of “insiders in the primary post-privatization ownership structure, due to respective privileges) has led to many privatized companies’ failure to get a new efficient owner. The subsequent capital redistribution took a lot of time, which encouraged the continuous degradation of enterprises’ production capacity and decreased their weakness in terms of adjustment to new conditions. Furthermore, the 1997-98financial crisis has proved the genuine concern about the ability of the Russian commercial banks (along with a number of other categories of ‘outsiders’), lacking both financial capacity and managerial skills, to efficiently exercise the corporate control and strategic ownership of shares. In many cases such shareholders have proved to be incapable to ensure an efficient restructuring of the acquired enterprises of the real sector and to bear the costs related to the control over them. 

The current structure of the Russian economy also poses an obstacle to the increase in economic efficiency in the post-privatization period. The transformational decline experienced by the Russian economy during 1990s primarily battered the processing sector. The primitivization of the production structure along with the shifts towards the mineral production has caused the Dutch disease. The potential room for managers’ innovations has become narrowed, while the effect of the labor market mechanisms has proved to be yet more imperfect (latent unemployment, the limited mobility of the labor force).

Similar to the Canadian practice, the privatization strategy pursued by the Russian government implied the authorities holding certain control instruments over the situation at the privatized enterprises, although the devices (fixing of stakes, issuance of the “Gold Share”, restrictions in terms of the composition of participants in privatization deals, putting forward investment and social conditions in the course of the change of ownership) differed considerably from the Canadian ones.

However the government control instruments over the privatization process were not in conjunction with other directions of the government economic policy (anti-trust, social, and industrial policies). It is only now that the RF government began to elaborate the ways to restructure natural monopolies and to tackle the problem of adequate social policy. The authorities also undertook the first sound steps on the way to improve their control over public property and the respective raising of budget non-tax revenues.

Russia’s experience fully proves the conclusion of the necessity of political support to the privatization process. At the same time we regret to argue that the practical apprehension of this solution based on the Western experience was reduced to a mere understanding of the arbitrary employment of the factor of political will at the high level of authority, without backing that up with a detailed and ambivalent law and ensuring transparency of the respective transactions. In the Russian conditions of the ‘90s (a weak judiciary system, informal ties between single government authorities and businesses, unjustified preferences granted to certain structures compared with the others, elements of corruption and crime), that has led to highly negative results.

Thanks to the tangle between the government authorities and businesses, the rent-oriented behavior characteristic of managers of single enterprises in many cases has outspreaded over groups of companies and the whole sectors of the economy. The intense conflicts of interests between various bureaucratic structures within the government system, large financial structures, top management and their lobbying of their interests camouflaged under structural and legal restructuring made direct sales based upon negotiations and auctions (that were the main privatization methods in Canada) ineffective.

The instability and the loose development of the Russian stock market, which is attributed to “emerging markets”, have determined the impossibility of the implementation of a wide-scale privatization through public placement of shares on the securities market. Such a background extremely complicates the implementation of the pre-privatization preparation of enterprises and selection of financial consultants within the country. The chances to attract foreign consultants were originally constrained by Russia’s small financial capacity and, in many cases, the former lacking expertise of the Russian specifics. The existence of rather a perfect corporate law found itself in conflict with the information disclosure problem, and in many cases the information was made unavailable for potential investors. The bankruptcy procedures tended to be used mostly against owners rather than managers, which became especially notable at the stage of the monetary privatization of 1995- 2000, when the suppressed inflation and the growing stock market created relatively good prospects for the economic growth renewal. 

At the first sight, the Russian privatization has not faced any serious counteraction on the part of employees of the enterprises concerned and trade-unions, thus it would not require an implementation of costly social programs. In reality, however, the need in arranging compromise between the government and the parliament and various social groups in 1992, at the stage of mass privatization, forced the government to introduce a huge system of privileges for employees at privatized enterprises (including their managers singled out as a special category). Initially, such a scheme in many cases led to the emergence of the situation of ‘informal contract’ between managers of the privatized enterprises and their employees, providing that underlying such a ’contract’ there was the ‘closeness of capital and status-quo for managers in exchange for maintenance of jobs and some social benefits at the enterprise’ principle.

Then, however, in the course of the continuous production decline, the formal nature of such an employment was becoming increasingly evident, and the positions of the staff at such enterprises were increasingly deteriorating. The managers at newly privatized enterprises proved to be absolutely uncontrolled, while the new owners that appeared at the enterprises after capital redistribution were holding no obligations, both formalized (as it would have happened in the case of the government sales of its assets) and informal (within the framework of the labor collective) alike. In the context of the government’s permanent failure to fulfill its social obligations due to the budget crisis, such a situation created a very specific social tension, which at the same time became incorporated into the overall social instability characteristic of the post-reform Russia. It is not hard to understand that the latter differed substantially from the traditional contradictions within ‘trade-unions-capital-government” triangle inherent of the developed market economies.

All the above, of course, does not mean that the aforementioned conclusions arising from the Canadian privatization experience are not attributable to Russia, - on the contrary, their adequate borrowing may seriously help reform the ownership relations in the Russian transitional economy. However that necessitates improvement of the current law, cutting off the influence of narrow corporate (private and/or/ departmental) interests through the consistent following the spirit and letter of the law, establishment of the transparent and strict control and responsibility mechanism, and protection of the law from the criminal and lobbyist efforts. The current favorable political conditions and the practice over the last two years clearly show the chances for positive changes in this respect. Due to a huge size of Russia’s public sector, the positive effect of privatization is fairly important to public companies of similar profile in terms of improvement of the quality of their operations.

What is needed at present is optimization  of the structure of property, both at the micro-level and at the level of the national economy as a whole. In that sphere, there have been a number of restrictions which are  to remain valid for rather a long time. 

Firstly, there are the objectives related to inventorying of  public property. That process will inevitably accompany  the proposed enhanced privatization process. 

Secondly, there are objective quantitative restrictions of a long-term nature. Carrying out of another program for mass privatization in Russia is hardly feasible (due to considerable heterogeneity of the remaining projects eligible for privatization), while the proposed sale of transformed public unitary enterprises is going to take many years. Besides, in the process of the above-mentioned inventorying formerly unregistered public unitary enterprises are bound to be revealed.

Thirdly, further intensification of the privatization process is going to be held back by the rate of transformation of the existing public-sector enterprises into joint-stock companies. Mass transformation of public-sector enterprises into joint-stock companies can only be practicable in conditions of availability of clear-cut mechanisms  of subsequent functioning of such enterprises (it has to be specified whether they should have a special status or be full-fledged joint-stock companies functioning in accordance with the existing law on corporations).The trend towards enhancement to the state’s participation in joint-stock companies (which was observed in 2000 and 2001) also has a role to play in that process. 

Fourthly, the situation in respect of prices needs to be favorable. In this respect both the situation on the goods and raw materials markets is important and factors related to redistribution of property and  value of companies’ securities. The  latter process became enhanced following the 1998 financial crisis, and new developments in that sphere are expected. 

Fifthly, there is the government’s indecision in respect of the issue nationalization. It seems that politically (in the sphere of ideological approaches) that process is impracticable. Speaking of the actual developments in that sphere, nationalization has got underway long ago: there have been attempts to revise  the results of investment tenders, court rulings on nullity of some of the privatization deals  and a growth  in the number of unitary enterprises at the regional level (due to bankruptcies  of private businesses which had liabilities to the budget; restructuring of debts with their conversion into shares, instances of return or pledging of blocks of shares to state authorities, transfer to blocks of shares to state-owned holdings, and the like. 
    

The latest example of this kind is related to the first incident in Russian history of legally approved return of property which has actually been sold. In accordance with provisions of Article 79 of the Federal Law on Federal Budget for the Year 2002 (No. 194-ФЗ), for the purpose of freeing from  pledge  of shares of two steam lines, (OAO Novoship  and the North-West Steam Line)  the Government of the Russian Federation is to secure meeting of liabilities  under the related loan agreements concluded  in accordance with the Decree by the President of the Russian Federation on  Procedure for  Pledging as a Security of Shares Held by the Federal Government in 1995 (decree No. 889 of August 1995) by means of amendment of the above contracts through introduction of provisions in respect of meeting of those liabilities out of the 2002 Federal budget with simultaneous  termination of the contracts on pledging of those open-end companies’ shares.   

All processes of this kind require a unified approach and a civilized legal background. No law on nationalization was passed in the 2000-2001 period. Such a document should, in fact, be a statement of intent where in addition to sanctions for misdeeds committed prior to enactment of that document compensations to buyers in good faith should be provided for, as well as the exact amounts of such compensation. That requires handling of a number of issues, such as determination of the stance to be taken in respect of a buyer in good faith (after there has been a series of re-sales); provision of funds for payment of compensation (for that, a separate line in the budget will be needed, as well as planning of the relevant amount for each year); and development of methods to be used in evaluation of shares, privatization bills/vouchers and pieces of property/enterprises.

Limitations in respect of privatization deals will also need to be set (that is a major legal problem in that sphere). Neither the Civil Code of the Russian Federation, nor the formerly effective Law on Privatization of Public Property and the Principles of Privatization of Municipal Property in the Russian Federation  (Law No. 123-ФЗ of July 21, 1997) have specified any limitation of action concerning nullity of privatisation deals.  So, to privatisation deals the general limitation  applies that is provided for by Article 181 for all cases of null and void deals (ten years). 

With such a limitation, practically any earlier privatised  enterprise in Russia can be de-privatised with 'substantiation' (such as deliberate breaches of the law, insignificant formal errors and or even far-fetched arguments) easy to provide. That creates a breeding-ground for mass-scale de-privatisation and instances of de-privatisation by mobsters that may be hired to transact such 'deals' for political and/economic reasons. That  also creates levers of administrative pressure on companies on the federal and administrative levels. The fact that any property may be de-privatised  in case of disclosure of breaches of privatisation legislation has been seen by practically all the investment institutions active in Russia as the chief argument against investment in Russian companies. 

Yet, it is to be noted that de-privatisation on a mass scale would be difficult from the 'technical' point of view, since no solutions have been provided to the problems related to assessment and compensation of buyers in good faith. There are also 'security systems' (which only major companies can afford). As an example, one can examine the developments related to restructuring of the RAO Norilski Nikel (carried out after it received from the Office of the Prosecutor General of the Russian Federation a recommendation to compensate the state for the amount under-paid by it at privatisation).

A certain reduction of limitation of action in respect of privatisation deals is certainly needed. On November 31, 2001, an amendment of the Civil Code of the Russian Federation on reduction of the limitation in respect of privatisation deals from ten years to three years was submitted to the State Duma. It was not passed, however. It is also notable that even though that amendment was to be passed, that would not provide a full solution to the problem in question.  The Criminal Code of the Russian Federations sets limitations in respect of a number of categories of crimes at ten years. Passing of a decision on reduction of limitation of action on privatisation deals would be    tantamount to an amnesty to infringers  of   tax regulations and is bound to meet with opposition both on the part of various groups of the elite and on the part of most of the general citizenry. 

One of the key problems related to the prospects of further development of the privatisation process is a contradiction between a considerable potential  for development of privatisation in the medium and long term and existence  of serious institutional barriers to effective privatisation. What is meant is a general institutional background for launch of new methods and enhancement of efficiency of the existing ones: efficiency of enforcement of the effective legislation, protection of proprietary rights, institutional structure of corporations 
, corruption, enforcement, the judiciary system and law enforcement proceedings.    

�Present article was written as a result of the research project «Transformation of ownership relationship: comparative analysis of the Russian regions and general problems of the emergence of the new system of ownership rights in Russia» by A. Radygin, R. Entov, A. Yudin, G. Malginov, Y. Gritsun, V. Bondarev, O. Predeina, H. Swain, T. Goodfellow.








� That the  desired results will be attained by the proposed transfer of Russian railways (currently Federal property managed by the Ministry of Railways) into a joint-stock company (Russian Railways) with 100 percent of the capital belonging to the state is doubtful to say the least. The power generation and gas production industries which were transformed into joint-stock companies back in 1992 and are currently controlled by major holding companies (RAO UES and Gazprom) with controlling interest belonging to the state have never shown greater efficiency than the railways, which, just like the above holdings, have effected certain internal transformations within the framework of the natural monopolist reformation program. In the past three years, all three industries faced similar problems: lack of money flow transparency, cross-subsidizing and near-critical extent of aging of the fixed assets. 


� Proceeds from sale of 20 companies' shares (which was blocked by provisions of Article 100) were, according to the Government’s published plans, to be used for settlements with the Paris Club.


� Listed in the Decree of the Government of the Russian Federation on  public-sector joint-stock companies whose products/services are of strategic significance for national security and whose shares cannot be sold before time (Decree No. 784 of July 17, 1998, as amended).   


� The first is caused by the US example, the second- by dubious if not openly illegal practice of companies that dispose of material assets. The Ontario Securities Commission recently instituted proceedings against the former president of a mutual fund for the fact that he while calculating daily asset net value per a share set prices on some securities without the help of electronic data. Aggregate difference from the final market value according to some calculations amounted to about 300 thousand US dollars per portfolio amounting to 3 billion for the period of about six months. This case looks ambiguous due to a lack of special prohibition to set “by hand” prices on liquid securities. This fact will undoubtedly lead to a better specification of the current rules. In case of a more serious case related to a “high closure” which is a method of manipulating of final prices at the end of the day used for accounting (which is specially prohibited) the decision was take not in favor of the management of RT Capital – a branch of major banks in the country. In that case the damage to the firm’s reputation as well as the overall value of closed accounts was greater than the sums in several million dollars paid by the firm and the management in penalties.


� That provision was contained in the Decree by the Government of the Russian Federation of February 16, 2001 (Decree No. 121) and included in the Standard Statute of an FPUE by order of the Ministry of Ownership Relations of the Russian Federation of March 6, 2001 (Order No. 548-p). 


� British version of the law is entitled “Law on transfer of obligations” (law on civil servants). It played an important role in acieving the progress that was observed in Great Britain lately.


� Example: On the basis of findings of an audit, the Auditing Chamber of the Russian Federation has recommended the Government of the Russian Federation revision of the results  of privatization of two airlines (Aviakor [based in Samara] and Aviastar [based in Ulyanovsk]). In the summer of the Year 2000,  the State Duma lodged with the Auditing Chamber an inquiry in respect of privatization of a block of TNK shares (439.806 percent of  shares for 66.7 million USD plus an investment program for 185.2 million USD). There is also the problem of re-transfer of shares to the state as a result of termination of contracts concluded prior to enactment of the 1997 Act on Privatization with winners  of commercial tenders (the Volzhski Pipe Works, and the Ust-Ilim Lumber Plant). In 2000, a court of law passed a decision on nullity of the results of a 1994 auction where 29 percent of the shares of the Moscow Saphire Factory (defense industry) was sold and ruled that the buyer return the shares to the Russian Fund of Federal Property. In the 2001-2002 period, due to stepped-up rivalry between different financial groups, legality of the procedure used earlier in privatization of a number of lumber and cellulose-and-paper industries has been questioned. 


� See: A. Radygin and I. Sidorov. Russian Corporate Economy: One Hundred Years of Solitude. Voprosy Ekonomiki, 2000, No. 5, p.p.45-61 (in Russian).  





