2. NMpoueccyanbHble acnekTbl PacCCMOTPEHUS
CrnopoB B 0611acTu KOpPNopaTUMBHbLIX OTHOLUEHUH

2.1. OcCO6GEeHHOCTN pacCMOTPEHNA CNOPOB
B o6nacTn KopnopaTUBHbIX OTHOLUEHUW

2.1.1. Hekomopbie npobrnembl paccMoOmpeHUs Criopoa
8 apbumpaxHbix cydax u cydax obuwjel ropucOukyuu

HawnGornpliee KOIMYECTBO CHOPOB, BHITEKAIONIMX M3 KOPHOPAaTHBHBIX IPABO-
OTHOIIEHHH, TTOJIBEIOMCTBEHHBI apOUTpakHbIM cynaMm PD, mocKoibKy B COOTBET-
CTBHUH CO CTaTbel 24 ApOHUTpaXHOTO HpolieccyalbHOro Koztekca Poceniickoit ®e-
nepanuu ot 5 Masg 1995 . Ne 70-D3 “apOutpaskHOMY CyIy ITOIBESAOMCTBCHHBI JIe-
J1a TI0 SKOHOMHYECKUM CIIOpaM, BO3HUKAIOIINM M3 TPAXKJAHCKHX, aIMUHUCTPATHB-
HBIX ¥ MHBIX TPABOOTHOIIECHHUI M B TOM YHCJIE MEX/Y IOPHIMIECKUMH JINIAMU.

Amnaiioru poccuiickolt cucTeMbl apOUTPaKHBIX cynoB (10 1917 1. — Kommepyec-
kue cyapl) ectb B 10 crpanax CHI™ (cympl uist paspemeHus: npeanprHAMATETbCKUX
CTIOPOB: apOUTPaKHBIE, XO3SHCTBEHHBIE, 9KOHOMUUecKHe 1 1p.). Kak u B Poccun, orn
Ppa3pemIatoT CIIopbl U MEXKITy NPEANPHHAMATEISIMU, 1 MEKTY PEATPHHUMATEIISIMA 1
TOCYTapCTBOM, TO €CTh aJMUHUCTpPATHBHBIE CIIOPBL. UTO KacaeTcs 3amajHbIX CTPaH,
TO B TOM HJIM MHOM BHZI€ aHAJIOTH NIPHCYTCTBYIOT B Pa3HbIX BapuaHTax. Hamprmep,
B I'epManmu B cynax oOmIei IOpHCIMKIIMN NMEIOTCSl TOPTOBBIE KOJUIETHH, KOTOpbIe
pazpemniaroT MpeIpuHIMAaTENbCKIE cropbl. Hanboee OM3KOi sBIsSeTCS OTACbHAs
CHCTEMa TOPIOBBIX CYIOB, CyLIECTBYIOIAs B0 PpaHIMu A7l paCCMOTPEHUS] OCHOB-
HOM Macchl NPeIIPUHUMATENBCKAX CIOPOB. JJOpEeBOMIOLMOHHASA POCCUICKAs CHCTE-
Ma KOMMEPYECKHX CyIIOB Takoke OblIa HanOosee Omi3Ka GppaHITy3CKoi CyIeOHOM Cric-
TEME TOPIOBBIX CYZIOB'.

! U3 Nnteprer-kordepenmm [pencenarens BAC PO (cm. Sxornes, 2002a): “°Y Hac Tpu ypoBHS
cynoB: cyn cyonekta Poccriickoit Denepariiu, apOuTpakHbI Cy/ eepaabHOTO OKpyra v Beicmid
ApGurpaxssiii Cyn. Ho B aTHX cymax Tpex ypoBHel HaxonuTest 4eTbIpe MHCTaHuH. Cy/pl cyObeKTa
Poccwiickoii deneparyy — ABe MHCTAHIMN: TIEpBast 1 AlIUIIMOHHAsT, KOTopast 110 JKajio0am CTOpOH
TIPOV3BOIUT TIPOBEPKY 3aKOHHOCTU PEIICHHI Cyfa NMepBOM MHCTAHIWH M MO (HaKTy, TO €CTh I10
00OCHOBaHHOCTH PEIIEHHS, U TI0 TIPaBy, TO €CTh MO TOMY, NPABIIHHO JIM OBbUT HCTOJIKOBAH U
NIPUMEHEH MaTepHaIbHBINA IPOLECCYalbHBII 3aKOH INpH paccMoTpeHnu jema. Cremyrormast
KacCaIMOHHAsT MHCTAHIIMS (TPEThs) HAXOMATCS B (peiepasIbHOM OKPY)XKHOM Cyzie. 31ech CyneOHbIe
PeIIeHusT TIPOBEPSIIOTCS TONBKO 110 Tpasy. 11 Haxoren, Bricimit Apdutpakasiit Cyn obecrieunBaet
TIEPECMOTP ¥ MPOBEPKY 3aKOHHOCTU M 0OOCHOBAaHHOCTH CYNEOHBIX PEIICHMI B HCKITIOYUTEIHEHOM



ApOuTpa)XHBIM CyJIaM TOJIBEJOMCTBEHHBI TOJIBKO JIeJa, Te 00EMMHU CTOpPO-
HaMH B IIPOLECCEC ABJIAIOTCA IOPUIANYCCKUEC JIMIAa WIN MHAWBUAYaJIbHBIC ITPEAII-
punnMaTeny. TakuM oOpa3oM eclid OHOM CTOPOHOM Ipoliecca ABISEeTCs aKIHo-
Hep-(Qu3uuecKoe JHIo, U OH TONAeT B apOUTPaKHBIA CYJ HCK O 3alUTE CBOMX

TIOpSIIKE, TO €CTh B TeX CITydasX, KOIja JCHCTBHTENHHO TO HEOOXOMMMO NIaBHBIM 00pa3oM Ui
o0ecTiedeH s SAHO00pasHst CyIeOHO TPAKTUKH, KOIIa MBI BUIUM YTO T10 HOBBIM KATETOPHSIM JIElT
JIeHCTBYeT Takoi pa3HOOOH. BoT ueThIpe MHCTAHIIL

HexoTopbie TOBOPST, YTO YMCIIO MHCTAHIWHA HAZI0 MPUPABHATH K YHCTY YPOBHEH CyIOB, TO €CTh
aNeJUBIIOHHYI0 WHCTaHIMIO TIEPEBECTH B OKPY)KHBIE CyIbl, KACCAIMOHHYIO WHCTaHIMIO - B
Beicimit Apourpaxkasiii Cyn. [IporsoimyT i Takie U3MEHEHHs?... Ha CETONHSAIIHIN JeHb HET, He
npor3oiayT. Y Takue u3MeHeHHs B Halll CYJJ0yCTPOUCTBEHHBIM M B Halll POLIECCYAIBHBIA 3aKOH
(AIIK) BHECEHBI B OmipKaifiiee Bpems He OyIyT, IOTOMY YTO €CIH OBl MBI 3TO CIEJANHA, TO MBI
CyIIECTBEHHO YIIIEMIUTH ObI MHTEPECH! JIHLT, KOTOPbIE OOPAIIIAOTCS C 3AIITON B apOHTPaKHBIC Cy/IbI
1 czienanm OBl 11 MHOTUX W3 HEX HEIOCTYIHBIMI, TI0 CYIIECTBY, HH alleJUBIIFIOHHOE 00MKAJIOBAaHNE
CcyneOHOTO PelIeHNs, HM KACCAIMOHHOE, HH TeM Ooee HazopHoro B Beiciem ApourpakaoMm Cyzie.
Jleno B TOM, YTO KONMMYECTBO CYACOHBIX PEIICHMI, BBIHOCHMBIX CyIaMH TEPBOM HWHCTAHIINH,
orpomHo. B ncrexmem 2001 roxy apOuTpakabie cyapl BeIHecH pererts 1o 640 000 me. SlcHo, 9to
3HAYUTENBHOE YHCIIO STHX PEHIeHHWi O0XaJOBAHO B BBINIECTOSINHE HMHCTaHIWH. [lodemy
00KaJI0BaHO? A TIOTOMY YTO MHCTAHIIHH, B KOTOPBIE CTOPOHA MOMKET OOPaTHTHCS, TEPPUTOPHATEHO
TIPHOIVDKEHBI K CTIOPSIIIAM CTOPOHAM. ATeIUBIMOHHAS HHCTAHIIMS HAXOIMTCS B TOH ke 001acTy, B
TOM K€ Cyfie, ITO ¥ TepBas MHCTaHIus. KaccarmoHHast MHCTaHIHS Haxogures He B Mockse B
Beiciem Apburpakaom Cyre (Kak IpezyiaraeTcsi HeKOTOPBIM) Ha BCIO OTPOMHYIO TEPPHTOPHIO
Poccrm, a Bce-Taku B OTHOM M3 IECATH OKPYTOB. DTO JIefIaeT KaCCAIFOHHYI0 HHCTAaHIUIO JUTS CTOPOH
TOoXKe Ooriee TOCTYITHYTO, 4eM ecii Obl oHa Obuta B Briciem Apbutpakaom Cyne B Mockse.
Jpyroii Bormpoc, 9To ecTh HEOOXOIMMOCTh BHECTH H3MEHeH st B DefiepabHbIi KOHCTUTYIIMOHHBIN
3aKOH 00 apOMTpaXHBIX CylaX C TAKAM pacderoM, YTO TaM, Ie CyJ SIBIIETCS KPYHMHBIM M
aNeUBIIMOHHBIX /eI MHOTO, MOKHO OBUIO OBl ameUIIMOHHYI0 HWHCTaHIMIO BBIHECTH B
CaMOCTOSITENIBHBIN CyJT - CKaKeM, B Topozie MOCKBe. ...C IPyToif CTOPOHEI I IOJDKEH CKa3aTh, 9T0 1
CETOMHS aNeIUTSIMOHHAS MHCTaHIWSI pab0TaeT JOCTATOYHO SP(HEKTHBHO, IOTOMY UTO OOJIbIIIAst 4acTh
OoOXaTyeMBbIX PeIIeHHI Cyla IepBOM HMHCTaHIMH OOXKAyeTcss MMEHHO B aNeUIIIHOHHYIO
WHCTAHIMIO (OKOJO 13 TIPOLICHTOB pelIeHWd Cyna IIepBOH HWHCTAHIMK OOXKAIYIOTCS B
ANeUBIIMOHHYI0 HMHCTAHIMIO). B  BhIIIeCTOSINEH WHCTAHIMHM 3HAYUTENHHO —MEHBIIIE.
ATe/UIAIMOHHA MHCTAHIWS BBIIONHSAECT OCHOBHYIO pa0OTy MO OTMEHE HEOOOCHOBAaHHBIX HIIA
HE3aKOHHBIX pEIICHWH. Borblmas 4acTh OTMEHAEMBIX peIIeHHH MPUXOJUTCS HWMEHHO Ha
aNeJUIMOHHYI0 MHCTAHIMIO. 2,6 MPOLIEHTa pellieHNH, BBIHOCUMBIX CyJlaMH MEPBON MHCTaHIIMY,
OTMEHSIFOTCS] IMEHHO B arleJUISLIHI, HAXOMAIIEHCS B TOM JKe CaMOM CyJIe, TIOSTOMY PasroBOp O TOM,
YTO aNeUBIIMOHHAs WHCTaHIWS paboTaeT Hed((EKTHBHO, COBEPIICHHO HE COOTBETCTBYET
JIEHICTBUTEIILHOCTH.

Uro KacaeTcst HaI30pHON HHCTaHIMY, Haxozsiielcs B Beictiiem Apourpaxaom Cyre, To ee padora
OymeT CyIIecTBEHHBIM 00pa3oM IepecTpoeHa IOCe MPUHSTHS HOBOTO ApOHTPa’KHOTO
TIPOLIECCYATBHOTO  Kofekca Poccum, KOTOpBIM HAXOMWTCS ceifdac Ha PpacCMOTPEHHWH B
Tocynmapcrennoit [lyme, IPHHSAT B TIEPBOM YTCHHH...”

40



npaB (0 IpU3HAHUM OOILET0 COOpPaHUsI aKIMOHEPOB HEICHCTBUTENBHBIM, O MPU3-
HaHUM PEOPraHU3alMK aKIMOHEPHOIO OOIIEeCTBA HEJACUCTBUTENBHON WM O
NPU3HAHUM CJIEIIKH, COBEPILEHHON aKI[MOHEPHBIM OOIIECTBOM HE/IeHCTBUTEINb-
HOH), TO yKa3aHHbIE CIIOpPHI He OyIyT paccMaTpHBaThCs B apOMTPaXKHBIX CyJax.
CrenoBartenbHO, XOTS BBIIICHIEPEUHCIICHHBIE CIIOPBI M OTHOCSTCS K KOPIOPATHB-
HBIM M K SKOHOMHUYECKUM, OHU HE MO/IBEIOMCTBEHHBI apOUTPaKHBIM CylIaM.

TeMm He MeHee cleyeT OTMETHTh, YTO B JAHHOM Clly4yae aKIIMOHEpHI MMoja-
10T UCK HE B 3aIlIUTY CBOEr0 COOCTBEHHOT'O MPaBa, a B 3alUTY IPaB aKI[HOHEPHO-
ro obmecTBa B 1eioM. COOTBETCTBEHHO, OBLIO OBI I1€JIeCO00pPa3HO OTHECTH KOP-
HOPaTHBHBIE CIIOPBI, B KOTOPBIX HUCTIIOM SIBJISIETCSI aKIIMOHED — (PU3HUUECKOe JIUTIO,
HO KOTOpBIE TIOJIAIOTCS B 3AIUTY aKIIHOHEPHOTO OOIIECTBa B I[EJIOM M B HHTEpe-
cax BCEX aKLMOHEPOB, TAKIKE K MMOJABEAOMCTBEHHOCTH apOUTPAXKHBIX CY/IOB.

JlarHOoe mookeHue (B 3aBUCIMOCTH OT TOTO, SIBJISIETCS JIM UCTell (hU3nIec-
KUM WM IOPUINYECKUM JIMLIOM, OJJHO U TO XK€ EJO MOJIEKUT PACCMOTPEHUIO
aub0 cyoom obujetl IpucouKyul, b0 apoumpaicHvimM cyoom) yCIoKHSIET po-
LeypHbIC aCIEKThl 3alllUThl HAPYIISHHBIX TpaB, U TEM CAMBIM CO3/aeT JBOW-
CTBEHHYIO [TPOTUBOPEUUBYIO CY/IeOHYIO MPAKTUKY. JlOMOTHUTENBHBIE CIIOKHOCTH
JUISL UCTIA CBSI3aHBI C TEM, YTO HCTell (aKIMOHEP, NHBECTOP) MOXKET IOJIaTh UCK
K IOPHIMYECKOMY JIHILy (KOMITAHHH, HAPYIIUBILEH ero mpaBa) TOJBKO [0 MECTY
PpacIoNOKeHUs IOpUAMYECKOTo JIMia. B mopassioneM OONBIIMHCTBE Cly4aeB
(oxo10 70 %, Mo oleHKaM) pe3yabTaT CyneOHOTo pa3dupaTeabCTBa OyIeT B MOJb-
3y OTBETUYHKA.

Eme ogna npobnema cBsi3aHa ¢ BO3MOXKHOCTBIO peajii3alliy IpaBa Ha Cy-
JNeOHYI0 3aIlUTy B Cyle OOIIEH IOPUCAMKIMKA FOPUANYCCKUX Juil. KoMmaHus
“Xproonaiik” (CLLA) obparunacs B Mocropcy/i ¢ UCKOBBIM 3asiBIICHHEM O 3alllH-
Te IpaBa Ha TOBapHBII 3HaK. B MPUHATHH MCKOBOTO 3asBIICHUSI OBLIO OTKa3aHO,
Tak Kak 3akoH P® “O ToBapHBIX 3HaKaX, 3HaKaX 00CIYXUBAaHUSA U HAMEHOBAHU-
X MECT TPOXOXKAECHUSI TOBapoB (CT. 28) mpeaycMaTpuBaeT aJMUHUCTPATUBHBIH
HOPSIIOK PacCMOTpeHus criopos, a Koncturynus PO munis “nexnapupyet npaso
rpaxnaH Ha CyAeOHYIO 3ammTry”’. DTO pellleHHe ObUIO OTMEHEHO (mocie psaa
uHcTaHImi) Toneko [Ipesunnymom BepxoBHoro Cyma P® B 1994 r., xotopsrit
HOITBEPIMII TIPABO Ha CYJeOHYIO 3aIUTy HE TOJIbKO (PU3NUECKUX, HO M YaCTHBIX
IOPUMYECKHX JIHII, BKIIIOYAsi HHOCTPAHHbIE KOMIIAHUH.

Bo03MO)KHOCTD 00KaIIOBaHHS PELICHUs Cylla B alleJUISIIHOHHOM, KacCallnOH-
HOM MHCTaHIMH U B IOPSIIKE HAZ30pa MOXKHO paccMaTpuBarh M Kak IpeuMylie-
CTBO, M KaK HEJIOCTATOK B I0JIa4e UCKa B apOUTpaxkHbIi cyn. [IpenmyriecTBo coc-
TOUT B TOM, YTO CY/bl IIEPBOI HHCTAHIIMM YaCTO IPUHUMAIOT PEIIeHHs, HECOOT-
BETCTBYIOIIUE OOCTOSTENBCTBAM JIejia U HENPABUIILHO MPUMEHSIOT M HapyIIaloT
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HOPMBI MaTepUaibHOTO M MPOLECCYalTbHOro mnpapa. [Ipu 3ToM aneruisinuoHHas
’kanoba Ha pelieHue cyaa MepBOM MHCTAHIIMKM B COOTBETCTBUHU CO cTaTheil 146
ApOUTPaKHOTO MPOIECCYAILHOTO KOJEKCa pacCMaTpUBAETCsl aneUIILHOHHON
MHCTaHIUeW apOUTPaKHOTO Cy/Aa, MIPUHSBIIETO PELICHUE B MEPBOW MHCTAHIIMH.
B cBs3u ¢ TEM, YTO alCJINIAIMOHHAsA MHCTAaHIUA HaXOAUTCA B TOM K€ CyI€, KOTO-
PBIi paccMarpuBal €10 B IEPBOM MHCTAHIIMM U HA OCHOBAHUU CTaTUCTUYECKUX
JaHHBIX MOXHO CH€JIaTb BBIBOJ O TOM, 4YTO CY[J aHeHHHHHOHHOﬁ WHCTAaHIINN
NPaKTUYEeCKU BCETAa OCTABISIET alleJUIIUOHHYIO kKajlo0y 0e3 yIoBIeTBOPEHHS U
pelieHne cyaa nepBoil HHCTaHIUU 6e3 U3MEHEHHUS.

Bonbiie m1aHcoB OOUTHCS MOJIOKUTEIBHOTO PEIICHUSI B Cy/Ie KacCallMOH-
HOW MHCTAHLIUH, IIOCKOIBKY TAaKOBBIM SIBIISIETCS CyJ] COOTBETCTBYIOILIETO OKpYTa.
Kpome Toro, cymiecTByeT BOZMOXHOCTh ITOJJa4M 3asBIECHUS O IPUHECEHUH IPO-
TECTa U B ciIydae, eCliu 3asiBJIeHue Oy[eT MPHHATO, U Ae0 OyJeT pacCMOTPEHO B
HaJ30pHOM mopsiake Breicumm ApoutpaxubsiM Cynom. [Ipu stom B pesynbrare
paccMOTpeHHs Jell B OpsAIKe HaA30pa, KaK CBUETENLCTBYET CTaTUCTHKA, OUEHb
OOJIBILION MPOLIEHT COCTABIISIIOT JIeNa, PEIISHHs CY/IOB 110 KOTOPBIM OBLIH BBIHE-
CEeHBI C HapyIllIeHHeM 3aKOHOJaTeNbcTBa. Ho 1mipokas BO3SMOXKHOCTh 0OXKanoBa-
HUS CyIeOHBIX PEeIleHHUH SBISETCS M HEOCTAaTKOM JEHCTBYIOLIEH CHCTEMBI ap-
OUTPaXHOTO Pa30OHMPAaTENbCTBA, TOCKOIBKY B Clydae, €CIIM MPOUrpaBIiias CTOpo-
Ha OyneT 00aJioBaTh pelIeHUe Cya BO BCEX HHCTAHIHSX, pa3pelIeHHe Jiejia Mo-
JKET 3aTSIHYTHCS HAJIOJITO ¥ HEU3BECTHO, KOT/]a OKOHYATEIbHOE pellieHne cyra Oy-
JIeT UCIOJTHEHO.

HenocrarkoM B paccMOTpEHHH CIIopa B apOUTPaXKHOM CyIe SIBIISIETCS Orpa-
HUYCHHAasA BO3MOXXHOCTL pCaJIM3alliu MPUHIUIIA AUCIIO3UTUBHOCTHU B XOIC ap-
OUTPaKHOTO pa3dUpaTenbCTBa, KOTOpAst MIPOSIBIISIETCS] B TOM, YTO:

* Cyl caM Ha3HayaeT COCTaB Cy/a, KOTOPHI OygeT paccMaTphBaTh
yKa3aHHBIH CIIOp, U HEe 0053aTeNILHO, YTO 3TO OYAYT CYIAbH, CIICIH-
aNnU3MpYyIoIIecs Ha KOPIIOPaTUBHOM IIPABeE;

* X071 TIpo1iecca onpeesnsieTcss ApOUTpaKHBIM MPOIECCYaTbHBIM KO-
nexkcoM P®, PeriiameHTOM cyJia ¥ COCTaBOM Cy[a;

¢ UCKH pacCMaTpUBAIOTCA CYJOM 110 MECTY HaXOXICHUA OTBECTUHKA,
N €CJIM CTOPOHBLI HAaXOIAATCA B PA3HBIX ropoAax, UCTHY MPUACTCIA
HECTH TaK)Ke KOMaHAUPOBOYHBIE PACXOABI.

B ciryuae, eciu cTopoHO# criopa B 00J1aCTH KOPIIOPATHBHOTO TIpaBa sBIISET-
Csl OTAEJBHBIN aKIIMOHEP — (PU3UYECKOE JIUIIO, TAKOH CHOp MOIBEIOMCTBEHEH C)-
dy obuyeli opucouxyuu, MOCKOIbKY B COOTBETCTBUU ¢ M. 1 cT. 25 I'paxkaaHckoro
nporeccyansHoro kogaekca PCOCP? “cymaM moaBeJOMCTBEHHHI Jiefia [0 CIiopam,

2 VrBepxaeH BepxoBaeiM CoBetom PCDOCP 11 urons 1964 1.
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BO3HHUKAIOIIMM U3 IPXKJAHCKUX TIPABOOTHOLIEHUH, €CITU XOTsl ObI OJIHOW U3 CTO-
POH B criope siBisieTcs rpaxaanut’’. Mcku Gpu3ndeckux JHIl MpeabsIBIsSIOTCS O
MeCTy HaXxOXJIEHHsI OpraHa WM UMYIIECTBA aKIIMOHEPHOT0 O0IIECTBa, K KOTOPO-
MY HPENbsIBISIETCS HCK.

HecoMHEHHBIM TOCTOMHCTBOM TOJIa4M MCKOBOTO 3asIBICHUSI B CyH 0OIIei
IOPUCAMKIUH SIBISIETCS HeOOoblIas TocylapcTBeHHas nouuimHa. Hampumep, c
MCKOBBIX 3asIBIICHHI HEMMYIIIECTBEHHOTO Xapakrepa (HalmphMep, 9TO UCKH O 3a-
IIMTE [IPaB aKIMOHEPOB, O IIPU3HAHUU PELICHHH 00IIero cooOpaHus aKIMOHEPOB
HeNleHICTBUTENIFHBIMU) TOCYJapCTBEHHAs MouuinHa coctaBisteT 10 % oT MuHH-
MaJIbHOTO pa3Mepa OIUIaThl TPYJa JUIsS FPaKaaH.

Crnenyer oOpaTuTh BHUMaHHE Ha TO, UTO B IOCJIEAHEE BpeMS TaKkKe BO3pOC-
JIO KOJIMYECTBO CIIOPOB, pacCMaTPUBAEMbIX B Cy/laxX OOIIEH IOPUCIUKIIMU IO UC-
KaM aKI[MOHepoB — pu3nueckux Jul. Takue CKH MOAAIOTCS aKIIMOHEPaMH Kak B
COOCTBEHHBIX MHTEpPECAX, TAK U B HHTEpeCcax KOHKYPEHTOB aKIIHOHEPHOTO 001Ie-
cTBa Wi ahGUIUPOBAHHBIX C HUM JIHIL. B mepBoM cityyae akIiMOHEpbI 3alluIla-
10T CBOM IIPaBa, MPEA0CTaBICHHbIE UM JCHCTBYIOIINM 3aKOHOJATEILCTBOM, Hall-
pHuMep, TpaBa Ha MoJTyYeHHe AUBUIICHI0B. Bo BTopoM ciydae, Kak IpaBHJIO, 10-
Jlava yKa3aHHBIX HCKOB SIBIISIETCS CBOETO POJIa IIAHTAXKOM.

B cpenctBax MaccoBoil MH(pOpMAIMK® YITOMUHAIICSA CKaH[aJl, CBSI3aHHBINA C
nckoM 1. Eropopoii k OAO “JIYKOMJI” Ha meficTBHS Npe3uueHTa KOMIAHUK
B. AneknepoBa, o xotopomy Ps3anckuii paiionnstit cyn 19 utonsg 2001 . B oGec-
MeYeHrne MCKa OCTAaHOBWIJI Ha JBa JHs Bce dKcmopTHbhie moctaBku OAO “JIY-
KOIJI”, 3anperus komnanuy “TpacHedTs” OTrpyskaTh npomykimo OAO “JIV-
KOWJI”. YkazauHblit HCK GaKTHUECKH [OABANICS HE B 3alIATY MPAB aKIHOHEpa —
¢bu3nUecKoro Jmia, a Jid Ieiei “HemoO0pokenaresaei’” KOMIIaHUH, OCKOJIbKY
HoCcJIe OTMEHBI CyZIoM 26 HIONA Mep M0 O0ECIEUeHUI0 MCKa “‘U3-3a HECOOTBET-
CTBHSI CYMMBI OO€cCIIeueHHs CKa 00beMaM yiepba, HaHECEHHOTO MCTIY” 2 aB-
rycta 2001 r. Y. EropoBa obpartuiack B CyJ C XOAaTaiiCTBOM O IMpeKpaIleHHH
NPOU3BOJICTBA T10 JIEITY.

B wurone Toro e roga‘ mo uCKy MUHOpUTapHOTro akiuonepa KpacHospckoro
aJrOMUHEBOTO 3aBoa AHaronusa KoHiparoBa B Ka4eCTBE MEPHI 110 00ECTIEUEHUIO
ucka ObLIO apecToBaHO 25,4 % akuuii 00IeCcTBa, MPUHAMISKAIINX AHATOIUIO
BrikoBy. 910 no3Bonmno OAO “Pycckuit antoMUHUNA — BIaIeNblly KOHTPOJIBHO-
ro MakKeTa akiui KOMIIaHUK Ha 001eM codpanuu akiuonepoB KPA3a mposectu
JOTIONTHUTENbHYT0 aMuccuio akiuit KPA3a u pa3MeiTe gomo AHaronus beikoBa

* Cm., HanpuMep, Muxaiinosa C.: Kpectesinka u HepTanuku, “Bpems HOBOCTEl” OT
26.07.2001.
* Cm., HartpuMep, “3ammra akiponepa’”. — Kommepcanr — Daily, 11.10.2001 1.

43



10 4 %. pyroii npumep: 1o ucky Mropst AnekceeBa — MUHOPUTAPHOTO aKIIHO-
Hepa Lidville Investments — gouepHeit kommanuu “I'a3mpomM-Meana” K KOMIAHUA
“Meaura MocT” B KauecTBe Mephl ooecreueHus ncka CapaToOBCKHUi CyI 3alpeTHIT
npoBeieHus coOpanusi akunoHepoB Tenekomrnanuun HTB. Ilpuuem, uepe3 nBa
JIHS TI0CJIe IPUHSTHUS CYIOM MEpbl B 00€CHEUEHUsI HCKa 3arpeT ObLT CHSIT.

[IpoGiiema B NaHHOM ciydae 3aKJIIOYaeTcs B TOM, YTO B COOTBET-
ctBUU co cT. 117 I'paxxknanckoro nporeccyaiabHoro kogekca PCOCP mpemyc-
MOTpEHa aJIbTePHATHBHASA MOJCYIHOCTh IO MCKaM K IOPUIHYECKOMY JIHILY, TO
€CThb UCK MOXKET OBITh TIOJIaH:

* 10 MECTY HAXOXKICHHS OpraHa I0pUINYECKOro JINIA,;
* 10 MECTY HAXOXKICHUS UMYIIECTBA IOPUINUECKOTO JINIIA.

IIpyueM HU B yKa3aHHOM CTaTbe, HU B APYTUX NOJIOKECHUX [ pakIaHCKOrO
nporeccyansHoro kogekca PCOCP He ompenenseTcs, 4To *e KOHKPETHO TTOHU-
MaeTcs oA “UMYIIEeCTBOM IOPUIMUYECKOTo JUIA”. A MOCKOJIBKY MO HUMYIIECT-
BOM XO3SICTBYIOIETO CyObeKTa MOHMMAIOTCS 00OPOTHBIE U BHEOOOPOTHBIE aK-
THUBBI, IBUKUMOE U HEJIBIDKMMOE HMYIIIECTBO, OCHOBHBIE U 00OPOTHBIE CPECTBRA,
HeMarepualibHble aKTHUBBI U JIP., COOTBETCTBEHHO MCK K KOMIIAHUM MOXKET OBITh
HOAaH B JIOOOM MecTe, Ille HaXOAUTCS XOTh KaKoe-TO €e MMYIIECTBO. Tak Kak
UMYIIECTBO KPYITHBIX KOMIAHUN HaXOAUTCS B Pa3IMYHBIX YaCTIX CTPAHBI, TAKKe
KaK U ero JouepHue o0IIecTBa, CIeI0BaTeIbHO, UCKU K OJHONH KOMIAHUU MOTYT
nojaBaThes B paziIuuHble cyasl Poccuiickoit deneparyy. Yka3aHHBIH npoOen B
3aKOHOJIATEIbCTBE HIMPOKO HCIOIB3YETCsI KOHKYPEHTaMHU M MHBIMH 3aHHTEPECo-
BaHHBIMH CyOBEKTaMH.

CymecTByeT Touka 3peHus (Hanpumep Poccuiickoro coro3a NpoMBIIIIICHHN-
xoB u npeanpuaumMateneit (PCIIII)’), uro equHCTBEHHBIN cIOCO0 penIeHns JaH-
HOM MpoOJIeMBbl COCTOMT B IE€peAade BCeX CIOPOB B 00JNACTH KOPHOPATHBHOTO
yIpaBJeHUs B BeJleHHEe apOMTPaXKHBIX CYIOB MO MECTY HAaXOXIEHUS OCHOBHBIX
AKI[MOHEPHBIX OOIIECTB ¥ MOJHOM H3BIATUH UX U3 KOMIIETEHILUH CYIOB OOIIeH
IOPUCIUKINY. B maHHOM ciiyyae ciieyeT OTMETUTh, YTO, €CIIH JaHHOE MPEesIo-
JKEHHUE Peain30BaTh, BOSHUKHET Jpyrasl MpolieMa — HapylIeHUe TIpaB aKIuOHe-
POB — (pM3MYECKHUX JIUI] Ha CY/IeOHYIO 3alUTY, TOCKOJIBKY aKIHOHED, TPOXKHUBAIO-
K TaJIeKo OT MeCcTa HaXOKJCHUS aKIIMOHEPHOTo O0IIECTBA, HE CMOXKET 3allH-
THUTbH CBOM IIpaBa B CBA3HU C OOJIBLIMMHU MaTepUallbHBIMU H3Jep)KKaMH Ha y4acTHe
B CyneOHOM Mpoliecce.

Kpome Toro, HEKOTOPBHIMH CHENUATUCTAMH B OOJIACTH KOPIIOPATHBHOTO YII-
paBJIeHHs MpeJIaraeTcsl U3BATh BOIIPOC O MPHHATUU Mep B oOeclieueHne NCKOB
[0 KOPIOPATUBHBIM CIIOPaM U3 KOMIIETEHIIMH CYJ0B 0OIIeH IOpUCIUKIIUH B CBSI-

* [Imnunxo A.: BepxoBHslii cyn Ha nepenrytse. — @unancosast Pocenst, 15.10.2001 .
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3M C TE€M, 4TO YKa3aHHBIE Cy/lbl 0€3 I0OCTATOYHOW NMPOBEPKH OOOCHOBaHHOCTHU
3ampalruBaeMbIX Mep Mo 00ECHeYeHUI0 NCKOBBIX TpeOOBaHHI 3alpeliatT mpo-
BelleHHe 00X COOpaHuil aKIMOHEPOB, OTCTPAHSIOT OT/AENIbHBIX aKIIMOHEPOB OT
y4acTusl B YIpaBJIeHUU OOIIECTBOM, a TAK)KE BMEIIMBAIOTCS B JieNa O OaHKPOT-
CTBE, OTHECEHHBIE K KOMIIETEHIIMN apOUTPaKHBIX CYJIOB.

Crnenyer ormMeTHTh, uTo 10 okTs16pst 2001 1. 6BLTO pUHSTO [TocTaHOBNEHNE
[Inenyma Bepxoaoro Cyna P® Ne 12, B KOTOpOM, B YaCTHOCTH, OTMEUAETCSI, UTO
3ampeT Ha MPOBEJCHUE COOPaHUI aKIIMOHEPOB (2 UMEHHO 3alpeThl Ha MpoBe/e-
HHE OOIIUX COOpaHUil aKIIMOHEPOB MPUMEHSIOTCS CylaMH OOIICH IOPUCAUKIINN
yarie BCEro B Ka4ecTBE Mep M0 00ecIieueH o UCKa) MPOTUBOpednT KoHCTUTYII1MH
P®, xotopast rapaHTHpYeT Irpaxk1aHaM MPaBo IPOBOAUTE cobpanud. I1o MHEHMIO
ITnenyma BepxoBHoro Cyna P®, Takoii 3ampeT TakKe HapyIlIaeT rpaBa U 3aKOH-
HBI€ MHTEPECHI IPYTHX aKLIHOHEPOB, KOTOPBIE HE 00XKaTyIOT pelleHHe 0 Ha3Hade-
HUM coOpaHus akuMoHepoB. KpoMe Toro, MUHOpUTApHbIE aKIIMOHEPHI, HE 3aKH-
TEpECOBaHHBIE B TPOBENCHUU OOLIMX COOpaHHi aKIMOHEPOB, OyAyT JHIIEHBI
BO3MO)KHOCTH 3JI0yHOTPeOIsATh CBOUMH IIpaBamMu. JIuIia, He COIVIacHBIE C perie-
HUSMH cOOpaHus, MOTYT 00KaJloBaTh MX B CyJlaX B YCTaHOBJIEHHOM 3aKOHOM I10-
pAaKe.

JleHcTBUTENBHO, B COOTBETCTBUU cO cTaTthell 17 Koncturynuu Poccuiickoii
Oeneparrn “OcyliecTBICHHE MTPAB U CBOOO YSIOBEKA U TPAYKIaHUHA HE JTOJIK-
HO HapylIaTh Mpasa U cBoOOb! Apyrux ymi”. Tem He meHee B crarbe 45 Kone-
tutyiu PO npexycmotpeno, uto “TocymapcTBeHHas 3amuTa Ipas U cBOOO ye-
JI0OBeKa U TpaknanuHa B Poccuiickoit @eneparuu rapantupyetcs. Kaxapiit Bipa-
BE 3alllUIaTh CBOM MPaBa U CBOOOJBI BCEMHU CIIOCOOaMHU, HE 3alPELICHHBIMH 3a-
KOHOM”, a B COOTBETCTBUH cO cTaTheit 46 Koncrutyrun PO “Kaxnomy rapantu-
pyeTcs cyaeOHast 3aluTa ero mpas u cBoooxa” .

3amnpeT Ha IpoBe/IeHHE 00LIEero COOpaHKe aKIIMOHEPOB CYI0M 00LIeH FopHC-
JMKIIMY HAJlaraeTcsi IMEHHO C LEJIbIO 3aIllUThI IPaB U CBOOO aKIIMOHEPOB, KOTO-
pasi, Kak yKa3aHHO BhIlIe, rapanTupyetcst Koncturynueit. CienoBaTensHo, BO3-
MOXHa U Takas uHTepnpetauus: BepxoBsiit Cyn Poccuiickoit @eneparun He
BIpaBe 3alpeniars cynam oOIeH I0PUCIUKIIMY IPHHUMATh MEPhI B 00ecIieueHne
UCKa, ITOCKOJIBKY 3TO mpoTuBopednT OcHoBHOMY 3akoHy Poccuiickoit denepa-
ITHH.

MOo)XHO Takke MPeAIoIoKUTh, YTO B AJaHHOM ciy4dae Bepxosusiit Cyn PO
HempaBoMepHO cocrnaics Ha crateio 31 Konctutynuu P®. B coorBercTBHM C
yKa3aHHOHM crarbeil “rpaxknane Poccuiickoit Denepaiy MMEIOT MPaBo COOM-
parbcsi MUPHO, 03 OpYyKHsl, IPOBOJUTH COOpPaHUs, MUTHHTH M JIEMOHCTpAIIUH,
IIECTBUS U NHKETHPOBAaHUS . YKa3aHHOE IPaBO OTHOCUTCS K MOIUTHYECKUM
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npaBaM H CBOOOJaM H SIBIISIETCSl OMHOM U3 popM ydacTusi Tpak/iaH B yIPaBICHUN
JielaMH ToCyAapcTBa. DTO MOATBEPKAAET U TO, YTO IPaBO MPOBOAUTH COOpaHHUS,
MHTHHTH, IIECTBUS U MUKETUPOBaHUA TpeycMoTpeHo B O3 “O0 o01iecTBeHHBIX
obobenuHeHusx” ot 19.05.1995t. Ne 82-D3, kOTOpHBIi peryaupyer nesiTelnbHOCTh
00ILEeCTBEHHBIX 00benHeHni Ha Tepputopun PD. B cooTBeTcTBHU co crarbeit
27 @3 “O06 oOuiecTBEHHBIX 00BbEAMHEHUSIX” TPABO MPOBOJMTH YKa3aHHBIE Me-
POTIPHUSATHS NPEIOCTABICHO OOIIECTBEHHBIM OOBEAMHEHHSIM C IIeJIBI0 peayn3a-
1uu cBouXx 1eneit. Kpome toro, B HacTosiee BpeMs aeicTByeT Yka3 [lpesuaen-
Ta PO ot 25 masg 1992 1. Ne 524 “O nopsike opraHu3aluy U IPOBEACHNS MUTHH-
TOB, YIUYHBIX LIECTBUH, JEMOHCTpAalUUil U MUKETHPOBAHUS , KOTOPHIN Ipemyc-
MaTpHUBAET NMPOBEACHUE JaHHBIX MEPOIPUATHH ¢ NMpeIBapUTEeNIFHOIO YBEIOMIIe-
HUS BIACTEH.

CrenoBarenbHO, IPaBoO TPaXKiaH MPOBOJAUTH COOPAHUSI B KOHTEKCTE CTAaThU
31 Koncrutyruu PO o3HavaeT mpaBo rpax/iaH peaJu30BbIBaTh CBOU MTOJUTHYEC-
Kue mpaBa U cBoOojbl. [IpoBeneHne jxe 0OmMX COOpaHMil aKIMOHEPOB HEIb3s
npu3HaTh (GOPMON peanu3anuy rpakaaHaMy UX MOJNUTUYECKUX TpaB U CBOOO,
OHO CKOpee OTHOCHUTCS K PKOHOMHUYECKUM IIpaBaM.

Takum o0OpasoM, B ykazanHoM [locraHoBnenuun [lnenyma, BUIUMO, HEKOp-
pekxTHO naHa TpakToBka ctathd 31 Konctutymuu P®. EquHCTBEHHBIM pelIeHn-
eM IpoOJieMbl B JAaHHOM cityuae siBisercst oopamienue B Koncturyimonnsiid Cyn
C 3aIpOCOM O TOJNKOBaHUU cTaThy 31 KOHCTUTYIMM U IPUMEHEHHUH €€ K OTHOIIe-
HUSIM, BO3SHMKAIOUIUM IIPU NPUHATHH CyJaMH 3alpeTa Ha NPOBEACHUE OOLIMX
COOpaHui aKIIMOHEPOB B KAY€CTBE MEPhI 00CCIICUCHHS UCKOB.

Kpowme Toro, aktsl, Iloctanosienus IInenyma Bepxosroro Cyna PD He siB-
JISIFOTCSl HOPMaTUBHO-ITPABOBBIMU aKTaMU U HE TIOJUIeXKAaT 00513aTeIbHOMY ITpUMe-
HEHMIO. YKa3aHHble [loCTaHOBIEHHS SBISIOTCS PEKOMEHAATEIBHBIMU aKTaMU
WM aKTaMH CyAe0HOTo TOJIKOBaHUs, B KOTOpPHIX Bepxoruslil Cyn gaet cBoe Tol-
KOBaHHE TeX WM MHBIX HOJOKEHUH 3akoHoAaTenscTBa. A B Poccuiickoit dene-
pauuu opHUIUAIEHOE, TO €CTh 0053aTeNbHOE K MPUMEHEHHIO TOJIKOBAaHUE MOXKET
OBITh JTAaHO TOJILKO OPTaHOM, ITPUHSBIIMM TOT WX WHOM 3akoH. To ectpb [locra-
HopieHus [Inenyma BepxoBHoro Cyna He 00s3aTebHbI K IpuMeHeHuto. Cieno-
BaTellbHO, U BhIlIeyKkazanHoe [Toctanoenenue [Inenyma Bepxosuoro Cyna P® ot
10 oxts10pst 2001 1. He 00s3aTEIBHO K NMPUMEHEHHIO M €r0 IMOJOKEHUS HOCST
JIUILIB PEKOMEHIaTeIbHBIN XapaKTep.

B cBs3M ¢ M3OXKEHHBIM CllefyeT oOpaTHUTh BHUMaHHE TaKkke M Ha TO, YTO
4acTo B JIeJIaxX, CBS3aHHBIX C KOPIIOPATUBHBIMU OTHOILICHUSIMH, MEpPBI 10 obecIe-
YEHHIO MCKa BBICTYIAIOT YK€ He KaK CPEACTBO JJI JOCTHXKEHUS (0OecredueHus)
LeJIM MCKa, a CaMU 10 cele SBISIOTCS Lenblo ucka. Kak crpaBeyinBo oTMevyaer
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B. bakmmHckac’, “mIMpokoe paclpOoCTpaHEHHE IOMYYHIN TaK Ha3bIBa€MbIC
“HIpUTBOPHBIE UCKU’, KOTOPHIE ITOJAIOTCSA UCTLIOM HE JUIS YIOBICTBOPEHHUS CBOMX
MaTCpUuaIbHO-IIPABOBLIX Tpe6OBaHHﬁ, a HWCKIIOYUTCIBHO B HEIAX MNPUHATHA
“obecneynTeNbHBIX Mep” B BHJIE TOTO HJIM HHOTO 3amnpeTa”. “Kak mpasuiio, 6011b-
IIUHCTBO HOJIO6HI)IX MEpP BIOCICACTBUU OTMCHIACTCA BBIIICCTOAINIMMU CyJlaMU B
CBSI3M C HEOOOCHOBAHHOCTBIO U HE3aKOHHOCTBIO. TeM He MeHee 10 MOMEHTa MX
OTMEHBI OHH TMOJISKAT MCIOIHEHUI0, HECMOTPSI Ha TO, YTO JIIOOOMY 3paBOMBIC-
JISAIIEMY YeJIOBEKY Ka)yTCsl HECKOJIBKO CTPAaHHBIMH .

[Ipo6iema B JaHHOM CiTydae COCTOMT B TOM, 4TO HU B T1aBe 13 “Obecmneue-
HHe ncka” I'paxmanckoro nporeccyansHoro konekca PCOCP, Hu B oqHOMMEH-
HOM m1aBe 7 ApOUTpakHOTO MpolieccyalbHOro Kosiekca P® He yka3aH ucuepIibi-
BAIOIIMI TIEPEYEHb CIIy4aeB, B KOTOPBIX CYJOM MOTYT OBITh HMPUHSTHI MEPHI 110
obecrieyeHnIo Ucka. B cratbe 75 ApOUTpaskHOTO MpoleccyalibHOro Kopekca PO
JIMIIb COAEPIKUTCS YKa3aHUE Ha TO, YTO “‘apOUTPaXKHBIH Cy/ 1O 3asiBJICHUIO JIHII,
YUYacTBYIOIIETo B fiejie, BIIpaBe MPUHSTH MEPHI 10 obecrieyeHnto ucka. Odecre-
YeHHe MCKa JOIMyCKaeTcs Ha JIF000H cTagun apOUTpakHOTO Ipoliecca, €CIi Hell-
PUHATHUC TAKUX MEP MOXKET 3aTPYAHUTH UJIN CACIaTh HEBO3MOXKHBIM UCITOJIHCHUC
cyne6Horo akta”. B coorBercTBUU co crarbeii 134 ['pakaaHcKoro mporeccyaib-
Horo kozekca PCOCP cyn Taxke “Ho 3asBICHHUIO M XOJAaTalCTBY JIUIL, y4acTBY-
OIMX B ICJIC, UIIH 110 cBOCH WHHUIHUATUBE MOXET MMPUHATH MEPLI K o0ecIeueHunIo
ucka. ObecrieueHre ucKa JOIyCKaeTcsl BO BCSIKOM MOJIOKESHUH JIeNa, €CITU HEeTIpH-
HATUC MEP O6eCHe‘-IeHI/I$[ MOXKET 3aTPYAHUTH WK CACTIaTh HEBO3MOXXHBIM HCIIOJI-
HEHHE pemieHus cyna”. TakuM 00pa3oM, MepBI IO 00ECIICUCHHIO HCKa TPUHUMA-
IOTCSI CYJIOM TI0 CBOEMY YCMOTpeHHI0. [Ipr 3ToM B citydae, €Clii IPUHATHEM Mep
10 00ECIEeYEeHHUIO McKa OyeT MPUUNHEH UMYIIIECTBEHHBIN Bpesl, Cy/l OTBETCTBEH-
HOCTH 32 3TO He HeceT. Bo3HuKaeT BoIpoc, KTO ke TOT/a MOXKET HECTH TaKylo OT-
BETCTBEHHOCTH?

B cootBercTBUU co cTratheit 80 ApOUTPaKHOTO MPOIIECCYATBHOTO KOJIEKCa
P® “oTBeTuMK MOCIHIE BCTYIUICHHS B 3aKOHHYIO CUJIY PElIeHHsI, KOTOPBIM B MCKE
OTKa3aHo, BIIPaBe TPeOOBATh OT UCTLIA BO3MEIIEHNUS YOBITKOB, IPHYMHEHHBIX EMY
o0ecIieyeHneM HCKa, ITyTeM MPEIbsIBICHHS UCKa B TOM )K€ apOUTPaKHOM cyze”.
B coorBercTBUU co cratheit 140 I'pakmaHCKoro MpoIECCyaabHOTO KoaeKca
PCOCP “orBeTunk mocie BCTYIUIEHHS B 3aKOHHYIO CHIIy pPEIIEHHs, KOTOPHIM B
UCKE OTKa3aHO, BIpaBe TPeOOBaTh OT MCTIA BO3MEIIEHUS! YOBITKOB, IPUUYNHEH-
HBIX €My MepaMH 110 00eCIeUeHHUI0 HCKa, OMYIIEHHBIMH 110 TIPockde ucTia”

Ho u ctates 80 ApOutpasxHOT0 MpoieccyaibHoro koaekca PO u crares 140
I'paxxnanckoro mporneccyansHoro kogekca PCOCP He maroT oTBeTa Ha IOCTaB-

¢ baxmmuckac B. Moxno u cynutscst ¢ cynom. — “busnec-agoxar” Ne 14, 2001 .
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JICHHBIH BOIPOC, MOCKOJIIBKY B COOTBETCTBUH C Heil paBa TpeOOBaTh BO3MeIlle-
HUS YOBITKOB, IPUYMHEHHBIX 00eCIIeueHHEeM UCKa, IPEA0CTaBIIAETCS TOIBKO OT-
BETUHKY. TeM He MeHee Ha IMPaKTUKe CYIIeCTBYeT MHOKECTBO JIeJ, I7Ie JIULAMH,
Y4YacCTBYIOIIUMHU B JICJIC, ABJIAIOTCA HE TOJIBKO UCTEIl U OTBETYUK, HO U, K IIPUME-
Py, TPETHH JIMla, 3aABJIAIONIUE U HE 3aidBJIAIOINC CAMOCTOATCIIbHBIX Tpe60BaHHI>lI
Ha mpeamMeT criopa. [Ipu 3TOM Mepbl Mo 00ECIeYeHHI0 NCKa MOTYT IPUYUHSATH
yOBITKM HE TOJBKO OTBETUYMKY, HO M TaKUM JIMIaM, a TaKkXKe JIHIaM, BOOOIe He
YYaCTBYIOIIUM B CIIOpPE, HO MPaBO TPeOOBAHUS BO3MEIICHHS YOBITKOB IpPEIOC-
TaBJIEHO TOJIBKO OTBETUHKY.

Kpome Toro, octpoit mpobiemMoii mpaBONpUMEHEHHUS SIBIAETCS HEBO3MOX-
HOCTH HNPUBJICUCHHUA Cyda K OTBETCTBCHHOCTHU 3a yGLITKI/I, MMPUYUHEHHBIC B PC-
3yJbTaTe HE3aKOHHOTO U HeOOOCHOBAHHOTO TPHHSTHS Mep MO 00ECIIeUeHUIO UC-
Ka, a TaK)Ke COBEPIIIEHUS MHBIX HE3aKOHHBIX JICHCTBUI B Ipoliecce Irpak JaHCKO-
IO CYIONpPOW3BOJCTBA (HaIpuUMep, HapyLIeHHsS CPOKOB PAaCCMOTPEHHs HCKa U
ap.).

B xadecTBe WILTIOCTpalK K paccMaTpruBaeMoil mpoodieMe MOKHO PUBECTH
clleayrolee Aeo.

I'pynmoit akimonepoB OAO “CTynHHCKHI 3aBOJ| CTEKJIOIUIACTUKOB” OBLIO
WHUIMMPOBAHO U MPOBEICHO BHEOUEpEeTHOE COOpaHUe aKI[OHEPOB, Ha KOTOPOM
NPUHATO PElICHHE O CMEHE COBETa AMPEKTOPOB O0ILIecTBa M M30paHUU COBETA
JMPEKTOPOB OOIIECTBA B HOBOM cOCTaBe. PelieHreM BHOBb M30paHHOTO COBETa
JMPEKTOPOB 00IIeCTBa Ha3Ha4YeH reHepaibHblil upekTop OAO “CTynHHCKUIA 3a-
BOJI CTCKJIOTIACTUKOB’”. MHUHOpUTApHBIC aKIIMOHEPHI 00IIECTBA 00YKAIOBAIH Pe-
HIeHHs 00IEero CoOpaHusl aKIMOHEPOB B CyaX, KOTOPBIMU ObLIH NPUHSATHI MEPHI
1o 00ECHEeYeHUI0 MCKa. YKa3aHHBIMH MepaMH MO O0ECHEeYeHUIO MCKOB BHOBBb
U30paHHOMY T'€HEpaIbHOMY TUPEKTOPY, T. €. KOHKPETHOMY (DPU3UUECKOMY JIHILY,
ObUIO 3ampelleHo OCYIIECTBISTH CBOM MOJHOMOYHS, COBEpIIATH JIOObIE
JeHCTBUS OT UMEHH 00IIecTBa U Jake HAXOMUTCS Ha TEPPUTOPUH 3aBofA (TaKUM
00pa3omM, B JaHHOM CJTy4ae IOMHUMO BCETO ITPOYETO CYJIOM OBLIO HapyIIEHO KOHC-
TUTYLIMOHHOE MPaBO IPpaXKJaHUHA Ha TPYA U CBOOOIY MEpEIBIKCHUS).

Briociencreuu onpeneneHus 0 MpUHITAN Mep M0 00ECIIeUEHHIO HCKa CYJIOM
BBIHIeCTOHHIeﬁ HUHCTAaHIIUHU OBIIIM OTMEHEHBI KaK HCCOOTBCTCTBYIOIIHUE 3aKOHY.
Tem He MeHee 3aTeM Cya OIIATH BBIHEC OIPEACIICHUE O MPUHATUHN TEX KE CaMbIX
Mep 10 00ecIIeueH 0 HCKa, TOCKOJIBKY B 3aKOHE KOJMYECTBO IPHHUMAEMBIX Mep
HC OI'paHUYMUBACTCA 3aKOHOM U, KPOME TOT'0, CY/l BIIPAaBE IMPUHATH TAKUC MEPLI HA
mo00# cTaguu npouecca. B pesynsrare NpUHATHIX Mep YOBITKH OBUTH TPUYHHE-

’ IIpumep u3 crarbu B. Bakmmnckac “MoxHo 1 cyauthes ¢ cynom”, — “busnec-agBoxar”
Ne 14,2001 r.
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HBI HE OTBETYUKY (aKIIHOHEPHOMY OOIIECTBY), @ KOHKPETHOMY (PU3UUECKOMY JIH-
1y (reHepajbHOMY JIMPEKTOPY), KOTOPBIN HE SIBISLICS Ja)Ke JHMIOM, Y4acTBYIO-
muM B niene. [Ipu 9ToM BO3HHUK BOIIPOC: KTO ke OyAeT BO3MelaTh YObITKH, IIPH-
YHHEHHBIE TeHEPaIbHOMY ITUpeKTopy obuiectBa? [1pobiaemoii siBisieTcs TO, YTO B
COOTBETCTBHH C 3aKOHOJATENLCTBOM P® cynbl 0011I€# IOPUCANKIINK 1 apOUTpax-
HbIE Cy/Ibl HE HECYT OTBETCTBEHHOCTH 32 Bpell, KOTOPBI OHHM MPUYHHIIIH, Hapy-
IIMB 3aKOHOJATENILCTBO B MPOLIECCE OCYIIECTBICHUS TPAXKIAHCKOTO CYJOIPOU3-
BozcTBa. Koneuno, B crathe 1070 I'pakmanckom komekca PO ot 21.10.1994 t.
NpeayCMOTPEHa OTBETCTBEHHOCTh 32 BpeJ, NPUYMHEHHBIH HE3aKOHHBIMHU
JEUCTBHUSMH OPraHOB JIO3HAHUS, IPEABAPUTEIHLHOTO CIIEICTBHS, IIPOKYPATYPhI U
cyna”. Ilpu 3ToM B COOTBETCTBUH C yKa3aHHOM cTaTheil “Bpen, MPUUMHEHHBIN
IPU OCYIIECTBICHUHU TIPABOCY/IHsI, BO3MEILAETCS B Clly4yae, €ClId BUHA CYIbU yC-
TaHOBJICHA IIPUTOBOPOM CyZa, BCTYIMBIINM B 3aKOHHYIO cuiy”. ClieoBaTenbHo,
NPUBJICYCHUE K OTBETCTBEHHOCTH B paMKaX JIAHHOM CTaThH CBSI3BIBACTCS UCKIIIO-
YUTENHFHO C MIPECTYIHBIM JESHUEM CYIbH, COBEPILIEHHBIM YMBIIIICHHO.
Heo0xoanMo 3aMeTHTh, 4TO B HACTOSIIIEE BPEMsI OIIPEIEIICHHBIH Iporpece B
JAHHOM BOTIPOCE HAMETHJICS B CBsI3M C BhIHeceHneM KoHcTutynmoHHbM CynoM
P® Ilocranosnenus “Ilo gemy o mpoBepke KOHCTUTYLIHOHHOCTH TOJIOKEHUS 11. 2
cratbu 1070 I'paxnanckoro komekca P® B cBs3u ¢ ikanmoOamMu rpaxnaH
W. B. bornanosa, A. b. 3epnoBa, C. U. KanpssnoBa u H. B. Tpyxanora” ot
25.01.2001r. Ne 1-I1. Koncrutynmonnsiii Cyp mpuIien K BEIBOAY, YTO “CyneOHbIC
AKThI, KOTOPBIE XOTS U MIPUHUMAIOTCS B TPAKAAHCKOM CY/IOIIPOU3BOJICTBE, HO KOTO-
PBIMH JIeNia He pa3peliaroTcs 0 CYIIECTBY M MarepHalbHO-IIPABOBOE MOJIOKEHHE
CTOPOH HE OIIPENIeIISIeTCs, HE OXBATHIBAIOTCS TOHITHEM “‘OCYILECTBICHUE TIPABOCY-
IS B TOM €70 CMBICTIE, B KAKOM OHO YIIOTPeOIsIeTCs B OCTIapUBAEMOM ITOJI0KEHUH
nyHkra 2 crateu 1070 'K Poccuiickoit @enepariyy; B TaKMX aKTax pemaroTcs,
[JIaBHBIM 00pa3oM, MPOIIeCCyallbHO-IIPABOBHBIE BOIIPOCHI, BOSHUKAMOIIHNE B TeUe-
HHeE TIpoliecca — OT IPUHATHS 3asBJICHUS U IO UCIIONHEHUs CyAeOHOTO pelleHNs],
B TOM YHCJIE IIPY OKOHYAHUH Jena (IpeKpalieHne IPOu3BOJICTBA 0 ey U 0C-
TaBJICHUE 3asBJICHUs 0€3 paccMOTpeHus1). BeieacTBue 3Toro nonoscenue o gune
CyObl, YCMAHOBIEHHOU NPULOBOPOM CYOA, HE MONCEM CIYHCUMb NPENnAMCcmauem
0J151 803MeUeHUst 6peda, NPUHUHEHHO20 Jelicmausmu (unu bezoetcmeuem) cyobu
8 X0O€ 0Cywecmenenus epaxcOaHcKo2o Cy0onpouse00Cmed, 8 Cryide eciu OH u3-
daem He3aKOHHbI aKM (UIU NPOAGIAEm NPOMUBONPABGHOe be30elicmsle) no 6on-
pocam, onpeoensiouuUM He MamepuaIbHO-nPasoeoe (peuieHue cnopa no cyujech-
6Y), a npoyeccyanbHO-npasosoe noiodiceHue CmopoH. B Takux ciaydasx, B TOM
YHcIe B CIydae MPOTHBONPABHOTO AESHUS CyIbH, HE BRIPAXXEHHOTO B CyIeOHOM
akTe (HapylleHHe pa3yMHBIX CPOKOB Cy[IeOHOTO pa3dupaTenbCTBa, HHOE rpyboe
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HapyIIeHHe MPOoIeyPhl), €T0 BUHA MOXKET OBITh YCTaHOBJICHA HE TOIBKO IPUTO-
BOPOM Cy/a, HO M HHBIM CyldeOHBIM pemieHueM”. Takum 00pa3oM, B COOTBET-
cTBUU c ykazaHHbIM [loctanoBnenneM Konctutynnonsoro Cyna PO monoxenue
nyHkra 2 crarbu 1070 I'paskganckoro xonekca PO “B ero KOHCTUTYIIMOHHO-TIpa-
BOBOM CMBICJIC U BO B3aMMOCBS3HM CO cTaThsiMu 6 u 41 KoHBeHIuU 10 3amure
IpaB YeJIOBeKa U OCHOBHBIX CBOOOJ], HE MOXKET CIYXKUTh OCHOBAaHHEM [T OTKa-
3a B BO3MEILICHHWU TOCYIapCTBOM Bpeja, MPUUYUHEHHOTO NPH OCYIIECTBICHHH
rpa)kIaHCKOTO CyAONPOU3BOACTBA B MHBIX CIIy4asdx (a MIMEHHO KOTI/Ia CIIOp He pas-
pelaeTcs o CyIIeCTBY) B pe3y/IbTaTe He3aKOHHBIX ACHCTBUM (M Oe3aeiicTBI)
cyna (CymbH), B TOM YHCJIC PH HAPYIICHHH Pa3yMHBIX CPOKOB CyZeOHOTr0 pa3ou-
partenbcTBa, — €CIIM BUHA CY/IbM YCTAHOBJICHA HE NPUTOBOPOM CYyJa, a HHBIM CO-
OTBETCTBYIOIIMM CYJeOHBIM pelieHueM”.

PeBomrornoHHBIM yKa3aHHOe paszbsicHeHue KonctutynmonHoro Cyna sBis-
eTCcsl B TOM CMBICIIE, UYTO Teleph B CIydae, €ClId UCKH OyayT HOAaBaThcs B CYI
TOJIBKO Pajyl MPUHSTHUS MEp IO €ro 00eCIeYeH IO, KOTOpbIe OYIyT MIPHUHUMATHCS
CYZIOM HEe3aKOHHO M HEOOOCHOBAHHO, OTBETCTBEHHOCTH 3a TaKue AeHCTBU OyaeT
HECTH HE TOJBKO HCTell, HO M CYJ, BHIHECIINI HEMpaBOMEPHOE OIpeJelIeHHeE.
Tem He MeHee cieayeT OTMETHUTD, UYTO B JIIOOOM city4yae B [ paskaHCKOM KoJieKce
P®, ApOurpaxxHoM mporieccyansHoM Konekce PO u [paxnanckoM nporeccyaib-
HoM Koziekce PCOCP HeoOxoanMo mpomucarh Mporeaypy MpUBIeYeHUS K OTBe-
TCTBEHHOCTH 3a IPHYMHEHUE Bpesla B paMKaxX OCYILECTBICHHUS I'PakJaHCKOTO CY-
JIOTIPOU3BO/ICTBA.

B cBsA3M ¢ M3/105KeHHBIM, MOKHO NPEIIOKUTh:

1) He u3bIMaTh MOJHOCTHIO CIIOPBI B 0OIACTH KOPIOPATHBHOTO YIIPABICHUS
U3 MOACYAHOCTH CyIOB OO0IIel IOPUCIUKIINU, HO:

* YeTKO Pa3TPaHUYMUTh KOMIIETEHIIUIO IO YKa3aHHBIM CIIOPaM MEXIY
apOMUTPaXKHBIMU CyAaMH M CyAaMH OO0ILIel FOPUCAUKIUH LIS TOTO,
YTOOBI HE BO3HHUKAJIN KOJUTU3UM KOMIIETEHIINH;

* YETKO OIpeeNIUTh, KAKUM CyAaM OOIIel FOPUCIUKIIUHN MOICYTHBI
CIIOpBI B 00JIaCTH KOPIIOPAaTUBHOTO YIIPABJICHUS;

* OTIpEACIUTh, YTO UMEHHO TIOHUMaeTcs B ctatbe 117 I'paxmancko-
ro mporneccyansHoro kojnekca PCOCP moj uMyIiecTBOM IOpUIH-
YEeCKOTO JIMIIA, [0 MECTY HaXOXKIEHHS KOTOPOTO MOXKET OBITh IMO-
JIaH UCK B CY/.

2) YcTaHOBUTB 3aKPBITHIN NIEPEUeHb CIy4aeB, B KOTOPBIX CYIOM MOTYT OBITh
IPUHATHI MEPHI 0 00eCIIeUeHNI0 UCKOB. PacmpuTs nepedeHs Jull, KOTOPBIMU
MOTYT OBITh MOJAHBI UCKH O BO3MEIICHUH YOBITKOB, IPUYMHCHHBIX PUHITHEM
Mep 110 00eCIIEUEHHIO HCKa.
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3) Uetko peraMeHTHPOBAaTh CIIyYau U MPOoLEAypy BO3MELICHUS Bpea, IpH-
YHHEHHOTO JIEMCTBUSAMH CYJIBH B X0/l OCYIIECTBICHHUS IPa)TaHCKOTO CYIOIpPO-
U3BOJICTBA.

4) Buectu u3menenue B nmyHKT 2 ctatbu 1070 I'paxknanckoro xogekca PO,
c(hOpMYIIMPOBAB €€ C TOUKHU 3PEHUSI €€ TOIKOBaHHsI, KoTopoe Obu1o 1aHo KoncTh-
tynoHHBIM CynoM B [Toctanoenenuu “Ilo gemy o mpoBepke KOHCTUTYIIMOHHOC-
TH nonokeHus 1. 2 cratbu 1070 I'paskmanckoro koxekca PO B cBs3u ¢ xanoba-
mu rpakial U. B. bormanosa, A. b. 3epnoBa, C. 1. Kanesnosa u H. B. Tpyxa-
HoBa” oT 25.01.2001 1. Ne I-IT.

Crenyer OTMETUTb, YTO CIEIAHO 3TO MOXKET OBITh TOJNBKO IIyTeM BHECEHUS
U3MEHEHUN U JONOJIHEHUH B ApOWUTpaKHBIN MpoleccyalbHBIN Kopekc PO u
I'paxxnanckuii mpoueccyaibHbIi Kojieke PD, MOCKOIbKY, KaKk OTMEYaloCh BHIIIIE,
CyJeOHOE TOJIKOBAaHHE TEX WJIM MHBIX TTOJIO)KEHUH 3aKOHA HE SIBIISIETCS 00513aTeb-
HBIM K IIPUMEHEHHIO.

5) Hecmorps Ha To, 4To akThl BepxoBHoro Cyna P® u Beiciiero Apourpax-
Horo Cyna P® He sBnsr0TCS 0043aTENBHBIMU K IPUMEHEHHUIO, 10 BHECECHUS U3Me-
HEHUI U IOTNOHEHUI B ApOUTPaXKHbIH MpoleccyalbHbli kogeke PO u ['paxna-
HCKHU TIpolieccyanbHblil kofekc PD nath equHO0Opa3HOE TOJIKOBAHUE TOJIOXKE-
HUSIM TIPOLIECCYAIBHOTO 3aKOHOJATENIbCTBA MOTYT ToJIbKo BepxoBHslit Cyn PO u
Bricumit Apoutpaxusiii Cyn PO, B cBsi3u ¢ 4eM X0Tenoch Obl 00paTUTh BHUMA-
HHE Ha HEKOTOPBIE aKThI, MPUHATHIC YKa3aHHBIMH CylaMH, UMEIOIIUE Ba)KHOE
3Ha4YEHHE TP OINpPEeNIeHHH MOJCYTHOCTH CIOPOB B 00JaCTH KOPIOPATUBHOTO
yIpaBICHHS.

[Ipexne Bcero aTo coBmecTHOe [TocTtanosnenue [lnenyma Bepxosraoro Cy-
na PO u Beiciiero Apourpaknoro Cyna P® or 1 utonst 1996 1. Ne 6/8 “O Hexko-
TOPBIX BOIIPOCAX, CBA3AHHBIX C IPUMEHEHHEM 4YacTu nepBoi [ paxmaHckoro ko-
nekca Poccuiickoit denepannn”. 3Ha4eHHE YKa3aHHOTO aKTa COCTOUT B TOM, YTO
B HeM Bepxosusiit Cyn PO u Bricinit Apourpaxusiit Cyn PO paspacHmnu, 4to
TaK Kak 3alliTa HapyIICHHBIX WIH OCIAapUBAaEMBIX TPaXKIAHCKUX IpaB OCyIIec-
TBIISIETCS CYAOM (B JAaHHOM CJIy4ae MMEETCsl B BUAY CYI OOLIeH IOPUCIUKIINN),
CYIIBI IOJDKHBI IPUHUMATh UCKU TPakJIaH U IOPUINYECKUX JIUI] O IPU3HAHUU He-
JeHCTBUTENFHBIMHU aKTOB, U3JaHHBIX OpraHaMH YIIPaBICHUS IOPUINUECKUX JIUII,
€CJIM TH aKThl HE COOTBETCTBYIOT 3aKOHY U MHBIM HOPMAaTHBHBIM IIPABOBBIM aK-
TaM U HapyIIaloT IIpaBa U OXpaHseMble 3aKOHOM HHTEPECHI 3THX IPaX/1aH U I0pH-
JUYECKUX JIHII, TIOCKOIBKY TaKHe CIIOPHI BHITEKAIOT M3 IPAXTaHCKUX IIPAaBOOTHO-
HICHUH.

HemanosaxkHoe 3HaUeHHE UMEET TaKKe U COBMECTHOE ocTaHoBneHue [le-
HyMa Bepxosnoro Cyna P® u Ilnenyma Briciero Ap6urpaxkuoro Cyna PO or
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18 aBrycra 1992 . Ne 12/12 “O HeKOTOPBIX BOIPOCaX OIBEIOMCTBEHHOCTH eI
CyJaM U apOMTpa)kKHBIM CyJam”, B KOTOPOM PaszbsiICHEHO, YTO B Clly4ae, “Korna B
3aKOHOJATEIHHOM aKTe MOBEIOMCTBEHHOCTh OIpe/eIeHa albTepPHAaTUBHO (CYILy
WU apOUTPaKHOMY Cyny) JHOO KOTIa UMEETCsl yKa3aHHe O PACCMOTPEHHH Tpe-
OoBaHUs B Cy[IeOHOM TOpsAKE, CIEAYET PYKOBOACTBOBATHCS TEM K€ IPABUIIOM,
UCXOJIsl IIPY ITOM M3 CyOBEKTHOT'O COCTaBa YYaCTHUKOB M XapakTepa IpaBOOTHO-
IIEHUH, eCJIM MHOE He MPEeTyCMOTPEHO 3akoHOM . YKa3zaHHoe nonoxenue [locra-
HOBJICHHUA ABJIACTCA BaXXHBIM UMCEHHO B OTHOIICHWU CIIOPOB B obacTu Kopr1iopa-
TUBHOI'O YIPAaBJICHUA, MTOCKOJBKY B OTHOHICHHMU JaHHBIX CIOPOB CYHICCTBYET
KOJUTM3USI KOMITETEHIIMU CYAOB O0LIeH IOPUCIUKIIMY U apOUTPaKHBIX CY/IOB.

Tem He MeHee AYMacTCd, 4YTO OTHECCHHUE PCIICHUA Hp06HeMLI KOJIJIU3NH
KOMIIETEHIINH K BEJCHUIO CyAa C yYETOM KOHKPETHBIX OOCTOSITEIBCTB JIeNla CKO-
pee He peraeT ee, a YCIOXKHSET, TOCKOJIBKY B TaHHOM ClIy4yae CyJ BIpaBe OTKa-
3aThb B IPUHATHUU UCKOBOT'O 3asBJICHUA COCIaBIIUCH HA TO, YTO IO XapaKTEpy IIpa-
BOOTHOILIEHUS TOT WM UHOM CIIOP OJKEH Ppa3pellarbes B APYTrOM CYIE, YTO I1OB-
JiedeT 3a co0OM BpEeMEHHBIE U3/IEPKKH LI CTOPOHBI, oOpaTuBIieiics B cya. Kak
YKE OBLIO OTMEUYCHO, CAMHCTBEHHBIM PCHICHUEM HpO6HeMBI KOJIJIM3UHU KOMIIC-
TEHIIUHU SABISIETCS He Mepeaada yKa3aHHOTO BOIPOCca Ha pa3pelieHHe KOHKPETHO-
IO Cyna, B KOTOPBIN MOCTYNNIIO HCKOBOE 3asiBIICHHE, 2 BHECEHUE COOTBETCTBYIO-
IIMX M3MEHCHHWI U MOMOJIHECHHH B TPaKIaHCKOE MPOIECCyaTbHOE U apOUuTpax-
HOE IpolieccyalibHOE 3aKOHOAATeNnbCcTBO Poccuiickoit denepaiuu U 4eTKOE OIl-
pelneneHne CropoB, KOTOPhIE TOBEOMCTBEHHBI apOUTPaKHBIM CylaM H CyJaM
o0IIIell FOPUCIUKITHH.

6) PaccmarpuBast BOIpoC MMOJBEIOMCTBEHHOCTH CIIOPOB B O0JIaCTH KOPIIO-
PaTUBHOI'O YyIpaBJICHHUA, CICAYCT 06paTI/ITI> BHHUMaHHUC Ha IIOABCAOMCTBCHHOCTDH
TPYTIIOBBIX MCKOB B 3aIIUTYy NpaB aKIMOHEpPOB. B maHHOM ciiyyae HOABEIOM-
CTBCHHOCTbD TAKXKE OTPEICIIACTCS M0 CyOhEKTHOMY KPUTEPHIO, TO €CTh IO TOMY,
nmogacTeCsd Jin UCK IOPpUIUYCCKUMU JIMIIaMU WK TpakJIaHaMH. B IIEPBOM ClIydac
CIIOp TOJBEIOMCTBEHEH apOHTPakKHOMY CyAy, BO BTOPOM — CyIy oOIiel ropuc-
JUKIMH. Ho ITOCKOJIBKY TaKHME€ UCKH, KaK IpaBUJIO, MOJAIOTCA U IOPUIANICCKUMU
JiMaMu, U rpaxJjaHaMi — aKIIMOHECpaMH, B JaHHOM CJIy4yac 6yz[eT MIPUMEHATHCA
28 cratbs ['paxkiaHCKOTO MpolieccyatbHOro Kojekca PO, B cOOTBETCTBUH € KOTO-
po¥i “npu 00beTUHEHNN HECKOJIBKHX CBS3aHHBIX MeXAy co0oi TpeOoBaHMM, U3
KOTOPBIX OJIHU IOJIBEZIOMCTBEHHBI CY/ly, & IPyTHe apOUTPaKHOMY CYIy, BCE Tpe-
OOBaHUS MOAJIEKAT PACCMOTPEHHUIO B Cyne”. DTOT BONPOC SIBISETCS BaXKHBIM,
IMOCKOJIBKY B HACTOALICEC BPEMA YHACTHUIIMCH ClIydar Imoga4u UCKOB HECKOJILKUMU
AKIIMOHEpaMHn OHHOﬁ KOMIIaHHWH. HpI/I 9TOM Yalie BCCTO I'PpYHIIOBBIC MCKHU IMOAA-
IO0TCSI B 3alIUTY OT HE3aKOHHOI peopraHu3alnuy aKIMOHEPHOTO 00IIeCTBa.
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B nanHOM cityuae ciieyeT OTMETHTb, YTO B BUJY HU3KOH KBATU(HKAIMH CY-
Jel CynoB OOIeH IOpPUCAMKIMH B 00JIACTH KOPIOPAaTHBHOTO IpaBa HM3-3a TOTO,
YTO UMH PE/IKO PACCMaTPHUBAIOTCS CIIOPHI B JaHHOI 00siacTu, ObLI0 OBI OoJiee 1e-
Jecoobpa3HO OTHECTH pa3pellieHHe YKa3aHHBIX BBIIIE CIOPOB K KOMIIETCHLIUU
apOUTpaKHBIX cyHOB. [I0CKONBKY IpyHIIOBBIE CIIOPHI, CBA3aHHBIE C 00)KaIOBaHU-
€M PEeCTPYKTYpHU3aIMK M KOHCOIHUJIAINH, SIBISIOTCS JOCTaTOYHO CJIOKHBIMU U 3a-
IYTaHHBIMH BBHJy HECOBEPILEHCTBA MaTepUAILHOTO IpaBa B 3TOM 00JacTH, U
CYIbsIM apOUTPaKHBIX CY/IOB Yallle MIPUXOAUTCS pa3pellars yKa3aHHbIe Jea.

2.1.2. NodsedomcmeeHHOCMb KOPopamueHbIX Criopos8 U Mepb! 10
obecrieyeHu0 UCKO8 8 rnpoekmax ApbumpakHo20 rnpouyeccyasnbHo20
kolekca P® u lpaxdaHckoz20 npoyeccyansHo20 Kodekca PO

B cBsI3M ¢ M310)KEHHBIM HEOOXOJMMO OOpaTUTh BHUMaHUE Ha TO, Kak Moc-
TaBJICHHBIE BHIIIIE BOIPOCHI pa3peIaoTcs B MPoeKTax ApOUTpakHOTO Ipoleccy-
anbHOTO Koziekca PD* u I'paxkpaHckoro nporeccyansHoro koaekca PO’ kotopeie
npouuty repoe yreHue B locynapctBenHoi [yme ®enepanbroro CoOpanus
P®. Ipexae Bcero paccMOTpUM, KaKUM 00pa3oM B YKa3aHHBIX NPOEKTaX pPelleH
BOIIPOC 0 1008E0OMCMEEHHOCIU KOPROPAMUBHBIX CNOPOS".

B cootBetcTBUM cO cTaThelt 22 mpoekTa [pakaaHCKOro MpoleccyaibHOro
xozexca PD “cynmpl paccMaTpuBalOT M pa3pellaoT MCKOBBIE Jiela C y4acTHEM
rpaXJlaH U OpraHu3aluii, OpraHOB rOCYIapCTBEHHOI BIACTH U MECTHOTO CaMo-
YIpaBJIEHUs O 3alIUTe HApyIICHHBIX WIIM OCIIaPHBAEMBbIX IIpaB U CBOOOJ M 0Xpa-

¥ 3nech 1 Janee pedb HAET O MPOeKTe ApOUTPaXKHOTO MpoleccyabHOro Koiekca PO, BHe-
cenHoro Bercium Apbutpaxasiv Cynom PO.

’ 3nech U Janee pedb UAET O IpoeKTe I paxkaaHcKoro mpoleccyalsHoro kogekca PO, Bre-
ceHHOM B cootBercTBHH ¢ IToctanoBnennem Ilnenyma Bricmero Ap6urpaxnoro Cyna
P® u IInenyma Bepxosraoro Cyna P® ot 25 nexabpst 2000 1. Ne 37.

' 3 Unrepuet-koudepennun [Ipencenarens BAC PD (cm. Sxosnes, 2002): “Uro kaca-
€TCsl HOBOTO APOHUTPasKHOTO IPOLECCYaTbHOTO KOJEKCa, TO ¢ €r0 HOMOIIBI0 OyeT penieH
ele psi BOIPOCOB U, HABEPHOE, BAKHEHIINM U3 HUX OyIeT Bompoc o Gojee YeTKOM pasr-
paHUYCHUH MOJBEJOMCTBEHHOCTH e CyJaM oOmiell IOpUCIUKINKE U apOUTPaXKHBIM CY-
naM. B ocHOBHOM HEOOXOIMMOCTB B 9TOM €CTh B ABYX CiIydasx. Bo-mepBsIx, y Hac ceifuac
1 apOUTpaXXHBIE CYNBI, M CyAbl O0IIEH IOPUCIUKIUY Pa3peIlaloT CIIOPEI, CBSI3aHHEIE C Jie-
SITENIBHOCTBIO XO3SMCTBEHHBIX OOIIECTB, aKIIMOHEPHBIX 00IIECTB, OOIIECTB C OrpaHIYCH-
HOHM OTBETCTBEHHOCTBIO — B 3aBUCHMOCTH OT TOTO, KTO oOparmaercs ¢ nckom. Ecim o6pa-
maeTcsi TpakKAaHWH, TO PAcCMaTpUBAeT CyJ OOIIeH IOPHCAMKIMU, a €CJIU IpakIaHWH-
MIpeIPUHUMATEIb WM I0PUIYECKOE JINIO, TO B 9TOM CIIydae CIOp pa3peraercs apouT-
paxxHbIM cynoM. Ho BOT TeMu npoexTamu, KOTOpble HaXO[ATCs Ha paccMOTpeHuu B Tocy-
JapcTBeHHOH Jlyme, st IMEI0 BBUY NPOEKT ApOUTPa)KHOTO MPOIECCYaIbHOTO KOAEKca U
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HSEMBIX 3aKOHOM HMHTEPECOB, IO CIIOpaM, BO3HUKAIOIINX U3 CEMEHHBIX, TPYIO-
BBIX, TPAXKJAHCKHX, KUIHIIHBIX, 3¢MEJIbHBIX, SKOJOTMYECKUX M UHBIX IPaBOOT-
HOIIIEHU.

Ha ocHoBanuu cratbu 28 mpoekta ApOUTPaKHOTO MPOIECCyalbHOTO KO-
nekca PO “apbutpakHble CyIbl pacCMaTpHUBAIOT SKOHOMUYECKUE CIIOPBI U MHBIE
JieNia ¢ y9acTHeM OpraHU3alui, SBIIOIUXCS IOPUANIECKUMH JTUIIAMH, TPakIaH,
UMEIOIINX CTaTyC MHAWBUIYaIbHBIX MPEIIPHHUMATENeH, BOSHUKAMOLIHIE B cde-
pe IpeArpUHUMATENbCKON U MHOI 3KOHOMHUYECKOH e TeNbHOCTH .

B cratpe 29 npoexra ApOuTpaxkHOro mpoueccyaibHoro kojaekca Pd, oco-
00 onperneneHa MoABEIOMCTBEHHOCTh YKOHOMUYECKUX CIIOPOB U UHBIX JIeJI, BO3-
HHUKAIOIIUX M3 TPAKIAHCKUX MPABOOTHOIICHHI: “ApOUTpaXKHBIC CYIbI paccMar-
PHBAIOT SKOHOMHUECKHE CIOPHI B cepe NpelnpuHUMATEILCKOW U NHON DKOHO-
MHYECKON JeITeIbHOCTH, BO3HUKAIOLINE U3 TPAXKAAHCKUX ITPABOOTHOUICHUH:

1) Mexny OpUAMYECKUMH JUIaMU (KpOME CIIOPOB C YYacTHEM CpENCTB
MaccoBoi MH(OpPMaIy B COOTBETCTBUU C (elepalibHBIMU 3aKOHAMH O Cpejl-
CTBaX MaccoBOi HHpOPMAILINH);

2) MEeXAy IOPUINYECKUMHU JTUIIAMUA U MHIUBUAYAIbHBIMHI IPEATPHHAMATE-
JIMU,

3) MeXIy UHAWBUIYAIbHBIMU IPEANPHHUMATEISIMU .

Oco0BIii MHTEpPEC MPEACTABIACT CTAaThs 33 MPOEKTa ApOUTPaKHOTO MPO-
neccyanpHoro xogekca PO, B koTopoil onpezesieHa MoABEIOMCTBEHHOCTh JIEN €
ydacTHeM IpaXkl1aH, HE UMEIOIIUX CTaTyC MHIUBHUIYaIbHOTO IpPEANPUHUMATENS
Y OpTaHu3allii, He UMEIOIIUX CTaTyca IOPUINIECKOTO JIKIa: “ApOUTpaKHbIE CY-
JIbl PACCMaTPHUBAIOT Jiej1a, BO3HUKAIOIIHUE B cepe MpeApUHUMATEILCKOH 1 HHOW
SKOHOMHUYECKON JeSITEeTbHOCTH, C YIaCTHEM T'pax/iaH, He UMEIOIUX CTaTyca UH-
JUBHIyaJIbHOTO MIPEIIPHUHUMATENS], U OpraHu3anrii, He UIMEIOIINX cTaTyca IopH-
JUYECKOro JINIA:

1) o co3ganum, peopraHu3aluy U JIMKBUJAIIUK OpTaHU3aIHH;

I'paxxpanckoro npoueccyanbHOrO KoJIeKca, IpelycMaTpuBaeTcs epeiada BCeX 9THX CIIOo-
POB B OIHY CyIeOHYIO CHCTEMY, a HOCKOJIbKY OHH SIBIISIOTCSI CIIOPAMH 3KOHOMUYECKHMH,
CBA3aHHBIMU C IPEANPUHUMATENBCKON AEATEIbHOCTBIO, TO, €CTECTBEHHO, YTO 3TH CIIOPbI
OyIyT mepeaHsl IMEHHO B apOMTpaKHbIE Cymbl. S Iymaro, 4TO aHAJIOTHYHBIM 00pa3oM
OyIyT pemeHbl BOIPOCH U B OTHOUICHHH ITOJBEIOMCTBEHHOCTH [T IT0 CIIOpaM ¢ HHOCT-
paHHBIMH NIpeanpuHUMaTensiMi. Celfuac MHOCTPaHHBIN MPEeANPUHIMATENb 00JIa1aeT BO3-
MOXKHOCTBIO BEIOOPA — OH MOXKET OOpaTHThCS, KOTAa OH CYJUTCS C POCCHICKHM IIpeRIpH-
HUMareJieM, WIN B Cy/ 00mIel I0pUCIUKINY, MK B apOUTPaXHBIH Cy/1. 31eCh ToXe co31a-
IOTCSL OIPEICIICHHBIC CII0AKHOCTH, KOJUIU3UU U, BUIUMO, U 3TU CIOPbI JODKHBI HAXOJUTCS
B OJIHOH CHCTEME U €CIH OHHM SIBISIOTCS IO CBOCH CyTU IPEANPUHUMATEIbCKUMU, TO Y-
Maro, 9TO OHH JOJDKHBI Pa3pelIaThest apOuTpaskHBIMU cynamu.”
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2) 00 oTka3ze, YKIOHEHUH OT PErUCTpaluy IOPUAMYECKUX JIHI, WHIUBHIY-
aJIbHBIX IPEAIPUHUMATEIEH;

3) o cmopax Mexay aKIIMOHEPOM U aKIIMOHEPHBIM OOIIECTBOM, YYaCTHHKA-
MU UHBIX XO3STMCTBEHHBIX O6HIGCTB 1 TOBAPUILECTB, BBITCKAIOUINX U3 ACATEIb-
HOCTH JTAaHHOTO XO3SHCTBEHHOro oOIiecTBa (TOBAapHIECTBA), KPOME TPYIOBBIX
CIIOPOB;

4) 0 3amIuTe ACTOBOW pPermyTalnuu B chepe NpeAnpHHAMATEIbCKON IS TEIb-
HOCTH;

5) o HecocTosITeNbHOCTH (OaHKPOTCTRE)”.

B cnyuae, eciu yka3zaHHbI€ TIPOEKTHl APOUTPaKHOTO MPOIIECCYABHOTO KO-
nekca PO u [pakpaHckoro mpoueccyalbHoro kojgekca PO OymyT npHHSTHL, 3TO
HE PeIIuT NpoOIeMy KOJUIM3UHM KOMIIETEHIIMU CYIOB OOLIeH FOPUCIUKINKN U ap-
OUTPaXXHBIX CyNOB. I10CKONIBKY, KaK BUAHO U3 NPUBEJCHHBIX BBILIE HOPM IPOEK-
TOB, B COOTBETCTBUU C IIPOEKTOM ApPOUTPaKHOTO MpoIieccyaabHoro kojaexca PO
CIIOPBI MEXKIY AKIMOHCPHBIM O6H_ICCTBOM N aKOUOHEpaMH IMOABCIAOMCTBCHHBI
apOUTPaXKHOMY CY[y, TO B COOTBETCTBUU C MPOEKTOM | paxk1aHCKOTO MPOIECCY-
aJIBHOTO Kojziekca PD cynam o0mield FoprCMKINE TO-TIPEXHEMY M0/IBEIOMCTBEH-
HBI CIIOPBI C YYaCTUEM I'paXKJaH, BBITCKAIOIHNE U3 T'PAXIAHCKUX IMTPABOOTHOIIEC-
Huit. ClieoBaTe/IbHO, IPOEKTH YKa3aHHBIX KOJICKCOB JIODKHBI OBITH IPUBEICHBI
B COOTBETCTBUE MEXIY COOOI.

Kpome Toro, B mpoekte ' paskaanckoro nmporeccyaibHoOro kopekca PO cox-
paHeHa HOpMa O TOM, YTO “UCK K OPTaHH3alUH MOXET OBbITh IPEABSBICH TaKkKe
10 MECTy HaXOXJIeHHs ee uMymiecTsa”. Ho B JaHHOM ciIydae ocTaeTcs Ho-Ipex-
HEMY HCONPEACIICHHBIM MOHATHEC MMYUICCTBA, 10 MECTY HAXO0XKIACHUSA KOTOPOI'O
MOXET 6I)ITB MMPEABABIICH UCK.

Takxe crenyer oOpaTuTh BHHUMAaHHE Ha TO, KAK pPeulaiomcst npoodiemvl ¢
npunsimuem mep no obecnevenuio ucka, 0003Ha4eHHbIE BBIIIE B TpoeKTax 1) Ap-
OHUTPaKHOTO MPOIECCyaIbHOTO Kofekca PO u 2) I'paskaHCKOTO MPOoIiecCyalbHO-
ro kogekca PO.

1) B nmpoekre ApOUTpaKHOTO MPOLIECCYaTbHOTO Kojiekca PO HecKkombKo 13-
MEHEH MepeyeHb Mep 10 odecreueHuto ucka. Harpumep, n3 Hero UCKIItoueHa Ta-
Kasi Mepa Kak 3alpelleHne APyTuM JIMIaM COBepIIaTh ONpe/elIeHHbIe AeCTBU,
Kacalollnecs: MpeIMeTa CIiopa, YTo SIBIsIETCS aOCONOTHO OOOCHOBaHHBIM, Kak
OBbUIO BHJHO W3 BBIIICH3I0)KEHHOTO CIIOPa B OTHOIIEHUH OONIEro cOOpaHus ak-
1oHepoB OAO “CTyMUHCKHM 3aBOJ CTEKJIOIIACTUKOB” .

Kpome Toro, B mpoekte ApOUTPa)KHOTO MPOoIecCyalbHOro Kogekca PD B ka-
YeCTBE MEphI 110 00ECIIeUeHHIO UCKA ONIPEAEIICHO TAKKe “‘BO3JIOKEHHE Ha OTBET-
yHuKa O6$[3aHHOCTI/I COBCPUINTD OIMPCACIICHHBIC }:[eﬁCTBH)I B ICJIAX MMPpEaOTBpaIie-
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HUSL [IOpYH, YXYIIIEHUS COCTOSIHHUS CIIOPHOTO MMYIIECTBAa”, a TaKkke “mepenada
CIIOPHOTO UMYIIIECTBA Ha OTBETCTBEHHOE XpaHEHUE HCTILYy WIH APYroMy JHILY .
U xors YKa3aHHbIEC MEPbI ITPU3BAHBI 00€eCIIEYnTh NMYIIECTBCHHBIC UCKH, HEIIb3
HE OTMETHUTh UX MOJOKUTEIFHOTO 3HAYCHNUS, B CIIy4ae, €M IIPOEKT KOoJeKca Bce
ke OyJeT MPUHAT.

[TonoXXuTENBHBIM SIBISIETCSI TAKKE U TO, YTO B cTarbe 93 mpoekra ApoOuTt-
PaKHOTO TpolieccyanbHoro kojekca P® mpegycMorpeHo, 4To Mepsl 1o obecre-
YEHUIO MICKa MOTYT OBITh NPUHATHI HE Ha JII00O0MH cTajuK mporecca, Kak 3To OIl-
peneneHo B neiicTByoneM ApOUTPakHOM MPOLIeCCyaTbHOM Komekce PD, a Tonb-
KO Ha CTaJUH PaCCMOTPEHUH CIIOpa CyAOM NEPBOM MHCTAHIIUH.

Taxoke, eciau B ApOUTpakHOM TIpoIlecCyaabHOM Kojekce PD B melicTByro-
el peJakiuy YeTKO He OIpe/IeNeH MOPsIOK MoAauu 3asBieHust o0 odecnede-
HHUM HCKa, TO B IIPOEKTe KoAeKca Takas Mpolenypa 4eTko onpezaeneHa. Ompene-
JIEH TaK)Ke MCUEPIBIBAIOIINII ITepedeHb OCHOBAaHMUN AJIS OTKa3a B YIOBJIETBOpE-
HHWU 3asBJICHUA O IPUHATUN MEP 1O o0ecCIIeueHHIO HCKa. B cooTBeTCTBIH C ITYHK-
ToM 3 cTaThu 94 “B 00SCIEYCHUH UCKA MOXKET OBITh OTKA3aHO:

1) eciut OTCYTCTBYFOT PUUMHBI U1 IPUMEHEHHST Mep 110 00ECTICYEHHUIO HCKa;

2) ecnu mpUMEHEHHE Mep IO 00eCTeUeHUI0 CKa MOXET HapyIIMTh IIpaBa
JIUII, HE YYaCTBYIOLIUX B Jeme’.

Crenyer OTMETHTB, YTO B JICHCTBYIOIEM ApPOUTPa)KHOM IIPOLECCYaTbHOM
kozekce PO Takue ocHOBaHHUS BOOOIIE HE ONpEeNieHbl U Cyl, Kak MpaBUiIo, OT-
Ka3bIBaeT B IPUHATHH MEp [0 00CCIICUCHUIO HCKa, PYKOBOJCTBYSCH TEM, YTO “HC-
TCI HE 0Ka3aJl, YTO HCIIPUHATHE TaKUX MEP MOXKET 3aTPYAHUTDH WK CACIaTh HE-
BO3MOKHBIM UCTIOJTHEHHE CY/IeOHOTO akTa” (BBIAEP)KKA M3 OJHOTO OMpeAeTIeHuUs
00 OTKa3e B yZOBIETBOPEHNUH XOAATAWCTBA O IPUHITHH Mep MO 00ECIIEUEHHIO HC-
Ka).

ITomoKUTENEHO MOYKHO OLICHUTbH TAKXC U TO, YTO B COOTBETCTBUU C IPOCK-
TOM ApOHUTPaXKHOTO MPOIECCYATLHOrO Komekca P® yOBITKHM, MPUYHHCHHBIC
o0ecIieueHneM UCKa, BOMEIAIOTCS HE TOJIBKO OTBETUYHKY, KaK 3TO 3aKPEIUIeHO B
JEUCTBYIOLIIEM KOJEKCe, HO M “APYruM JIHMILAM, KOTOPBIM MPUYMHEHBI YOBITKA
NpUHATHEM Mep 110 obecrieueHno ucka”. TeM He MeHee B IpoekTe ApOUTpakHO-
TO MIpoleccyalbHOTo Kojekca PO He omnpezeneHsl ciiydyau, B KOTOPBIX CyJl BIIpa-
BC IPUHUMATh MCPHI 110 o6ecnequmo HCKa, 4YTO 6y}ICT IpoaoIKaTh NMPUBOAUTH
K 3nmoynorpebnenusm. Kpome Toro, B mpoekTe ApOUTPaKHOTO MPOIECCyaTbHOTO
kozekca PO He omperneneH MOPsIOK MPUBIEUEHUS K OTBETCTBEHHOCTH Cyna 3a
HapyIIeHHe MPOIeCCyaIbHOTO 3aKOHOAATENbCTRA.

2) B nmpoexkre ['paxknanckoro mpoueccyainbHOro kojgekca PO npobdnemsl, Bo3-
HHKAOLIME NPH NPUHATHH Mep N0 00eCTIeYEHHIO UCKa, M0 CYTH HE PelatoTCs:
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* HE OIPEIENICH YETKUM IIEpEYeHb OCHOBAHMM, KOIZa CYIOM MOLYT
OBITH IPUHSATHI MEPHI IO 00ECIIEYCHUIO HUCKA;

* COXpaHeHa HOpMa, B COOTBETCTBUU C KOTOPOH MephI 1o obecrede-
HHIO MCKa MOTYT OBITh IPHHSATHI Ha JII000H CTaJnM Mpoliecca;

* HE U3MEHEHA HOpMa JIEUCTBYIOILETO [ paXkJaHCKOro mpoleccyalb-
HOro xoziekca P®, B COOTBETCTBUU € KOTOPOM UCK O BO3MEILECHUU
yOBITKOB, TIPUUMHEHHBIX MEPaMU IO OOECHEUeHUI0 MCKa, MOXKET
TpeboBaTh TOJIBKO OTBETUHK;

* HE YCTaHOBJICHA MPOLIEAYPa MPHUBICUEHHS CYJIeH K OTBETCTBEHHOC-
TH U BO3MCUICHUA y6I)ITKOB, MMPUYINHEHHBIX HAPYHICHUEM IIPOLECC-
CyaJIbHOTO 3aKOHOJIATeIbCTRA.

Takum 00pa3oM, B CBS3HM C PaCCMOTPEHHBIMH IPOEKTaMHU ApPOHUTPaKHOTO
MpoleccyalbHOro konekca PO u I'paxknaHckoro mpoueccyaibHOro kojekca PO
XOTCI0Ch 6BI OTMETUTH, 4YTO, BO-IICPBbLIX, Ha3BAHHBLIC ITPOCKTHI HYXIAIOTCA B
Cephe3HOU T0paboTKe Ha MpeAMET pelleHHs pobIeM, BOSHUKIINX B MPaBOIPU-
MEHUTEIBbHON IMpaKTHUKE ", BO-BTOPLIX, HeO6XO[[I/IMO IMPUBECTHU UX B COOTBET-
CTBHE C JIPYT C JPYrOM, 4TOOBI HCKIIOYHUTH JIIOOBIE IIPOTHBOPEYHS B CIydae, ec-
JIA OHU OyIyT NPHHATHL.

2.2. OCOGEHHOCTN PacCCMOTPEHUA CNOPOB
B obnacTn KopnopaTUBHbIX OTHOLUEHUWN
B HEerocyAapcTBeHHbIX CTPYKTypax

2.2.1. Tpemelickue cyObl

Criopsl B 00JIACTH KOPITOPATUBHBIX OTHOIICHUH MOTYT TaKXE paccMaTpu-
BaThCs B TpeTeickux cynax. B coorserctBuu ¢ Ilonoxxenuem o TpeTeiickom cy-
I, “TpakIaHe MOTYT MepeaaTh J00H BO3HUKIINN MEXIy HAMHU CIIOp Ha pac-
CMOTpEHHUE TPETEUCKOTO Cy/Ia, 32 UCKIIOUYEHUEM CIIOPOB, BHITEKAIOIIUX U3 TPYIO-
BBIX U CEMEWHBIX OTHOIICHUH. B coOTBeTCTBHU CO cTarheil 23 ApOUTPaKHOTO
npolieccyaibHOTO Kojiekca P®D, 1o comanmeHuio CTOPOH BO3HUKIINKM HUIIH MOTY-
U BOSHUKHYTb CHOP, BHITEKAIOLIUI U3 TPasKIaHCKUX MIPABOOTHOLICHHUM U TOA-
BEJIOMCTBEHHBIN apOUTPaKHOMY CYIY, IO MPHUHSITUSA UM PCIICHUS MOXET OBITH
repeial CTOPOHaMU Ha PACCMOTPEHHE TPETEHCKOro cya.

Takum 00pa3oM, KOPIIOPATUBHBIC CIIOPHI, TOABEIOMCTBEHHBIC CyAaM 00T
FOPUCITUKITUH U apOUTPAKHBIM CylaM, MOTYT OBITh MEPEIaHbl Ha PACCMOTPEHHE
TPETEUCKOTO Ccy/ia TOJBKO MO COMIAIIEHUIO CTOPOH. B 3TOM 3akitouaeTcst ogHa u3
po0JIEeM, ¢ KOTOPBIMH MOXKET CTOJKHYTHCS aKIIHOHEP WU FOPUANICCKOE JIHIIO,
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JKeJIarolee MoAaTh UCK B TpeTeickuii cya. Beap st 3Toro Heo6XomumMo 000ro-
HOE ’KeJJaHHe CTOPOH, BRIPAa3UBIIEECs B COMIAIIEHUH O Mepeaade Cropa Tpereiic-
KoMy cyay. [IpuueM yka3aHHOE coIVIallieHHe JOJKHO OBITh COCTAaBJICHO TaKUM
00pa3om, 4ToOBI U3 HETO C OYEBUIHOCTHIO BBITEKaJIa OOOKOIHAs BOJISI CTOPOH Ha
paccMOTpeHHe cropa TPEeTeHCKUM Cy0M.

Tpeteiickue cynbl MOXHO TOAPa3ACIUTh HA 2 BUAA:

1) Tperelickue cynpl, co3qaBaeMble CTOPOHAMH JJIS pa3penieHnss KOHKPeT-
HOTO CIIOpa;

2) IlocTosiHHO AEHCTBYIONIME TPETeHCKUE Cy/bI (IeiiCTBYIOT Ha OUpKax, op-
TaHU3ALUAK, YUPEKACHUAX, TPEATIPUATUAX).

[IpenMy1ecTBOM pacCMOTPEHHsI CIIOPOB B TPETEHCKOM Cyle SBISETCS TO,
YTO OCHOBHOM IPUHLMII TPETEHCKOrO CYAOIPOU3BOACTBA — IPUHLHUI JUCIIO3U-
TUBHOCTHU — MPOSIBIISIETCSI B MIPEOCTABICHNN CYObEKTaM CIIOPHOTO MPaBOOTHO-
HICHHS MIMPOKUX BO3MOXKHOCTEH JJIsl peallu3aliy CBOeH MpaBOCHOCOOHOCTH U
CPEeACTB Cy[eOHOM 3alIUThl CBOMX ITpaB. Tak, CTOPOHBI MOTYT CaMOCTOSTEIIEHO
BBIOpaTh MECTO MPOBEJCHUS apOUTpaxka, sI3bIK pa3doupaTeIbCcTBa, apOUTPOB, pac-
CMAaTpPUBAIOLINX CIOP, MOPSAOK pa3OupaTenbCTBa U IP.

TeMm He MeHee pacCMOTpPEHHE CIIOPOB B 00JIACTH KOPIIOPATUBHOTO yIIpaBie-
HUS B TPETEHCKUX cyaax (0coOeHHO 3TO OTHOCHUTCS K CylaM CIEeLHaIbHO CO3/a-
BaeMBIMH CTOPOHAaMH IJISi PACCMOTPEHHS KOHKPETHOTO CIIOpa) YacTo SBISETCA
HEBO3MOX>XHBIM U HeHeHeCOO6paSHLIM 10 IPpUYINHE TPYAHOCTU JOCTUIKECHHUSA AJOT0-
BOPEHHOCTH O PAaCCMOTPEHHH CIIOpa TPETEUCKUM CyloM. J[0CTaTOUHO CIIOXKHO
MpeaACTaBUTh, YTO KpYyIIHas1 KOMIIaHUA 6y}IeT 3aKJIro4aTb CO CBOMM MHUHOpHUTAp-
HBIM aKIIHOHEPOM COTJIallIEHHEe O pACCMOTPEHUH CIIopa TpeTeHcKuM cyaoM. B cu-
JIy 9TOTO Ha JaHHBI MOMEHT pacCMOTPEHHE CIIOPOB B 00JIaCTH KOPIIOPATUBHOTO
IpaBa TPeTeHCKUMU Cy[JaMH ABJISIeTCSA UCKITIOYCHHEM U3 MpaBmia. TeMm He MeHee
CIIeZyeT PacCMOTPETh OCHOBHBIE NMPOOJIEMBI TPETEHCKOIO CYyIONpPOU3BOACTBA,
MOCKOJIbKY yKa3aHHBIA BHUJ CYIONPOU3BOJACTBA Kak Hauboyiee NeMOKPaTUIHBIN
HMMEET MHUPOKHUE MEPCIIEKTUBEL IJI pa3pelIeHUs pa3InYHbIX CIIOPOB.

HanGonee Ba)kKHBIM B TPETEHCKOM CYIOMPOM3BOICTBE SIBISIETCS OCYne0-
HBII 3Tal — COCTaBJIEHHE COMVIAIICHHs O PACCMOTPEHMS CIOpa TPETEHCKUM Cy-
JIOM WJIH CHeIHalbHON OTOBOPKU B JIOTOBOpe. B citydae co cropamu B obiactu
KOPIIOPAaTUBHOTO YIPABIEHHUS, KOTOPbIE HE BBITEKAIOT U3 JJOTOBOPA, COCTABISACT-
sl CIIeIalIbHOE COIVIAIIeHHe O Iepejade CIopa Ha pacCMOTPEHHE TPeTeHCKUM
cynom. Hanbornee BaXHBIM B JAHHOM CTydae SIBISIETCS TO, YTO yKa3aHHOE Corvia-
HIEHUE JTOJDKHO OBITh COCTABICHO HAJUIEXKAIIUM 00pa3oM: B HEM JIOJDKHO OBITh
yKa3aHO HaMEHOBaHHE TPETEHCKOTo Cy/la, B KOTOPOM Oy[eT paccMaTpHUBaThCs
neno. Ecnu 370 cyn, crennanbHO CO374aBaeMblii CTOPOHAMHU TSI pAaCCMOTPEHHS
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KOHKPETHOTO JieNa, TO HeoOXOAMMO yKa3aTh NMOPSAIOK HAa3HAYEHHUS TpeTeiCcKuX
Cylel, B ciydae HEOOXOAMMOCTH MPHUMEHUMOE TPaBO, MECTO Cy/IeOHOro pazou-
parenbctBa. [Ipu 9TOM BhIIIEyKa3aHHOE COTIAIIEHHE TODKHO OBITh 3aKIIFOYECHO B
NHCHMEHHON (hOpME U MOANUCAHO 0OEHMMHU CTOPOHAMH CIIOPHOTO ITPAaBOOTHOLIIE-
HUs, TIOCKOJIBKY B ITPOTHUBHOM CJ1y4ac OHO ABJISICTCA HeﬂeﬁCTBHTCHLHLIM.

Crnemyer OTMETUTB, YTO B COOTBETCTBUH ¢ IlonokeHneM o TpeTeiickoM cyae
JUIA pa3pelIeHns SKOHOMUYECKHUX CIIOPOB IIpHU TOproBO-IMpOMBIIUIEHHOH ManaTe
P®", cornamenue o nepenade crnopa B TPETEHCKUHN CyJl TAK)KE MOXKET OBITH BbI-
PaXEHO B NPEIbSIBICHIH UCKa CO CTOPOHBI UCTIIA, & CO CTOPOHBI OTBETYHMKA — CO-
BCPHICHUEM ﬂeﬁCTBHﬁ, CBUACTCIILCTBYIOUINX O €T0 ,E[OGpOBOJ'II)HOM IIOAYHNHCHN N
FOPUCIIUKIIUN JJAHHOTO TPETEHCKOTO Cyaa.

TeM He MeHee B cilydyae, €I B Ka4eCTBE CTOPOHBI CIIOpa BBICTYIIAET aKIIU-
OHEep-TPaXJIaHWH, HEe 3aperUCTPUPOBAHHBIN B YCTAaHOBIEHHOM 3aKOHOM HOpsIIKEe
B Ka4€CTBC MHAMWBUAYAJIBHOI'O IMPEANPHUHUMATEIIA, TaKou CIIOPp HE MOXKET 6I)ITB
paccMOTpeEH B BhIIIEyKa3aHHOM TpeTeiickoM cy/e (II0CKOIbKY B COOTBETCTBUH CO
crarbeil | ykazanHoro IlojoxeHHus 0 TPETeHCKOM CyJie JIJIsl pa3pelieHus YKOHO-
MUYECKUX CIIOpOoB IIpu Toproso-npomelnuieHHON nanare PO naHHoMy Tperteiic-
KOMY Cyay MOABEAOMCTBECHHBI TOJILKO CIIOPLI, TIOJABEAOMCTBCHHBIC ap6I/ITpa)KHI)IM
cylaM, a, Kak ObLJIO yKa3aHO BBIIIE, apOUTPaKHBIM Cy/IaM CIIOPBI C yYacTHeM (Hu-
3UYCCKUX JIUI[ HE HOHBC}IOMCTBCHHLI) n 6y[[6T paccMarpuBaTbCsa B COOTBETCTBUHN
¢ [Tonoxxenuem o TpererickoM cyae (I[Ipunokenue Ne 3 k ['pakianckoMy mporiec-
cyanbHOMY Kojekcy P®). B coorBercTBHM co cT. 1 ykazanHoro IlonoxxeHus o
TPETEHCKOM CyJie “I0rOBOp O Mepeaade cropa Ha pacCMOTpEHHe TPeTeHcKoro cy-
na (TpeTeiickas 3amKch) JODKSH OBITh 3aKIIIOUEH B TUCBMEHHOU (popMe”, TO eCTh
B CIIy4ae, €CJIM OIHOM CTOPOHOM cIiopa SIBISETCs aKIHOHEP-(hU3MYECKOe JIUIIO,
COINIAIlIeHHe O Mepeadye cropa Ha pacCMOTPEHHE TPETEHCKOro cyla OyaeT cuu-
TaTbCA 3aKIIIOYCHHBIM TOJIBKO B Cj1ydac, €CJIM CTOPOHBI COCTaBUJIN U MMOAIIHCAIN
JOKYMCHT, IIPHU 3TOM KOHKJIIOACHTHBLIC I[eﬁCTBPIH, YKa3aHHbIC BBIIIEC B COOTBET-
ctBHH ¢ [lonoxxeHueM o TpeTeiickoM cyzie, He IPU3HAIOTCS COTTIAIlICHUEM O TIepe-
Jlade cropa Ha pa3pelieHne TpeTercKoro cya.

[MpeumymiecTBOM 00OpallieHHsE CTOPOH KOPIIOPATHBHOTO CIIOpa B TPETEHCKUi
Cya ABJIACTCA TO, YTO B IIOCTOAHHO Z[eﬁCTByIOHII/IX TpeTeﬁCKHX Cyaax B Ka4€CTBE
ap6I/ITpOB BBICTYIIAIOT BI)ICOKOKBaJ'II/I(I)I/IHI/IpOBaHHI)Ie CIICIIUAJIMCTHBI, B TOM YHCJIC
U B 00JIaCTH KOPIIOPATHBHOTO MPaBa, a TAKXKe U TO, YTO CIIOPBI B TPETEHCKOM CY-
Jie, KaK MpaBMIIO, pacCMaTpUBAIOTCS KOJUIETHAIBHO.

[IpenmyniecTBOM paccMOTpPEHHUsI CIOPOB TPETEUCKUM CYIOM SIBISIETCS Tak-

" VrBepxneno Ilocranosnennem Ilpesnanyma ToproBo-npombinuienHoi nmanmarsl Poc-
cuiickoit @enepannu ot 23 oxrsOps 1992 . Ne 80-9.
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ke coOmoneHne KOH(UISHIINAIBHOCTH, TIOCKOJIbKY pa30uparenbCTBO B TPETEC-
KHX CyJax BCEra 3aKphITOe M MHbIE JIUIa MOTYT IPUCYTCTBOBAaTh IIPH PaCCMOT-
peHMH Jefia TOJIBKO C CoIIacHs CTOPOH. B HEKOTOpbIe MOJIOKEHUS O TPEeTEHCKUX
Cylax BKJIIOUEHBI ClIeLlHaIbHbIe HOPMBI, HallpaBJIeHHbIE Ha COXPaHEHHUEe KOMMep-
YEeCKO#M TalHBI M COOMIONcHUE KOH(pHUACHIIMAIbHOCTH. HampuMep, B COOTBET-
ctBum co cT. 11 TlonoxkeHnus o TPETEHCKOM cyJie CaMOpEeryInpyeMoi opranuza-
un “HarpoHanbHas accouanis y9acTHHKOB (POHI0BOTO PhIHKA™'?, “ApOUTPHI,
paboTHuku cekpeTapuara, corpyniHukn HAY®OP He uMeroT mpaBa pasmiamarh
CTaBILIME UM U3BECTHBIMHU B CBSI3H C PACCMOTPEHHEM apOUTpakeM Jiesia UK MoC-
TyIUIeHUuEM B TpeTeicKuil cyn MaTepuaioB, CBEIEHUS, COCTABIIIONINE KOMMEp-
YeCKy10, 0aHKOBCKY10, HOTapHaJIbHYIO WM HHYIO TaliHy CTOPOH (MHBIX Y4aCTHH-
KOB pa30uparesbcTBa)”.

[TonoxuTeNnbHBEIM MOMEHTOM B IIepeade Cropa JUis pacCMOTPEHHUS B Tpe-
TeCKuil cyy sBisieTcst ObICTpOTa pazduparesbcTBa. B coorBercTBUM co cr. 114
ApOuTpaxXHOTO MpolieccyalibHOTO Koniekca PO nero, nepenanHoe Ha paccMoTpe-
HHE B apOUTPaXKHBIN CYJ, JAOJDKHO OBITh PACCMOTPEHO W pElIeHHE MPUHSITO B
CPOK, HE IPEBBIIIAIOMKI ABYX MECALEB CO AHA IMOCTYIUIEHHUS MCKOBOTO 3asBie-
HUS B apOuTpaxkHblit cyn. B coorBercTBuM co cT. 99 [paskmaHckoro mporeccy-
anpHOTO Kofekca PD rpaxmaHckue Aena JOJKHBI pacCMaTpUBaThCS HE MO3IHEe
OIHOTO Mecslia CO JHs1 OKOHYaHHUs MOATOTOBKH JIEN K CyneOHOMY pa3Oupareb-
CTBY (32 UCKITIOYEHHEM HEKOTOPBIX KaTeropuii cropoB). [loaroroBka k cynedHo-
My pa30uparenbCcTBY IIPOBOAUTCA B CPOK OT 7 10 20 aHel co IHSA MPUHATHS HC-
KOBOTO 3asBieHus. CiesoBaTeIbHO, OO CPOK PaCCMOTPEHUS Jiella B CyJie 00-
el I0PUCIUKIIMK TaKXke cocTaBiseT oT 1 mecsna mo 2-x. Ho, mockonbKy B pe-
HICHHS apOUTPAXKHBIX CYIOB H CYJI0B OOl FOPHCIUKIINN MOTYT OBITh 00XKalo-
BaHBI, YaCTO Pa30MPATEIHCTBO 110 OTHOMY A€y 3aTATMBACTCS HA MPOAOIIKHUTENb-
HOE BpeMs.

Hampumep, B apOutpakHblii cyx nomaercst uck. Mck (B syumiem cirydae)
paccMaTpuBaeTcs B TeUEHHE Mecslla C MOMEHTA Ioauu. 3aTeM B TeUeHHE Mecs-
I1a IPOUTpaBIIas CTOPOHA MOJAeT ale/UIALHUOHHYIO )KaJo0y Ha COOTBETCTBYIO-
mee peuieHue cyaa neppoil mHctaHuu. Cya aneISIMoOHHON MHCTAHIMH pac-
CMaTpHUBAET TaKylo )Kajo0y B CPOK HE MO3IHEe Mecsla C MOMEHTa nojauu (ta-
KHUM 00pa3oM, IPOXOTUT yKe 3 Mecslia), OoCIIe Yero HeI0BOJIbHAs CTOPOHA B Te-
YeHHEe Mecslla C MOMEHTAa BCTYIUICHHS PEIICHUS B CHITY MOJAaeT KacCallHOHHYIO
*ayio0y Ha pelieHue Cy/a MepBoi HHCTAHIIMK U IIOCTAaHOBJICHUE Cy/1a alesuIiIi-
OHHOW mHCTaHIuHU. KaccarponHas jxano0a Ha pelleHHe apOuTPa)KHOTO Cyaa U

2 Vreepxneno [Iporokonom 3acemanust Cosera [JupexropoB HAYDOP or 03.10.97 .
Ne 97-17shPJH-0310 (www.naufor.ru).
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IIOCTaHOBJICHUE AallCJUBIIMOHHON MHCTaHLUU DPACCMaTpUBACTCS B MECAYHBIN
CPOK €O JHS €€ MOCTYIUIEHHs (TO eCTh, C MOMEHTA MOJa4X MCKa IIPOXOIUT YKe
5 mecsneB). TeM He MeHee MOXKET CIIOXKHUTbCS CUTYAIlHs, KOI/a Cyl KacCallloH-
HOW WHCTaHIIUHM OTMEHSET pelleHue CyAa MepBOil MHCTAHIIMK U TOCTaHOBJICHNE
CyJla aneJuIAHOHHON MHCTAHINM U HaIpaBJIsSeT /€10 Ha HOBOE PaCCMOTPEHNUE B
Cya niepBoi MHCTaHIMU. J[e710 Bo3BpaIaeTcsi Ha Ha4yalbHYIO CTAAHIO (B TOM YHC-
Jie o cpokam). Ho 1 Ha 3TOM BO3MOXKHOCTH OOKAJIOBAaHHUS HE HMCUCPIIBIBACTCS.
Ve nocse oOpaiieHus B KaCCallMOHHYIO HHCTAHIIMIO MOXXHO OOPaTUTHCS C 3asiB-
JIEHWEeM O MpPHUHECEHHM IPOTecTa Ha COOTBETCTBYIOLIME pemieHus cyaa. Cpok
IpUHECEHUs MIpoTecTa He OTPaHUYEH, TO3TOMY HEKOTOpbIe cyneOHble pa3dupa-
TEJIbCTBA TAHYTHCS JOCTAaTOYHO JOJITO.

B ommune oT apOMTpaKHBIX CYIOB U CYJOB OOIIEH FOPUCIMKLINK, B Tpe-
TEHCKUX Cylax CpoK CyaeOHOro pa3duparenbcTBa 0OBIYHO COCTABISIET He Oojee
2-x Mmecsnes. Hanpumep, B cooTBeTcTBHU ¢ PermameHToM TpeTelckoro cyaa ca-
MoperynupyeMoi opranusaiuu “HaimoHanpHas accoruanus (pOHIOBOIO PHIH-
ka” (HAYOOP)" “CorpysHuUKH U apOUTPBI TPETEHCKOro Cyaa JOJDKHBI CTpe-
MHUTBCSA K TOMY, YTOOBI 110 CIIOpaM, MepeJaHHbIM Ha pa3pelieHne B TpeTteickuit
CYI, CPOK apOUTPaKHOTO pa30upaTenbCTBa HE MPEBbILIAN:

* 1o criopam Mexny wieHamu HAY®OP — 2-x nenensb nocie dop-
MHUPOBAHHUs COCTaBa apOUTPaKa;

* 1o cropaM Mexay wieHoM HAY®OP u ero knueHTOM — 1-10 Me-
csitia nocie (OpMUPOBaHHS COCTaBa apOUTPaxKa;

* [10 CIIOpaM MEX]y Y4aCTHUKaMH ITPOTrPaMMbl FapaHTHHU MOJIIACH —
1-ro Mecsia mociie GOpMHUPOBAHKS COCTaBa apOUTpaxa;

* 10 CIIOpaM MEXAY APYTHMH JHIaMu — 1-ro Mecsua mnocie GopMu-
pOBaHMSI cOCTaBa apouTpaxka’.

TeM He MeHee pelIeHUsT TPEeTEHCKUX CYNOB SIBISIOTCS OKOHYATEIbHBIMH, a
peleHus] apOUTPaKHBIX CY/IOB U CYJOB OOILEH FOPUCAUKIIUK MOTYT OBITh 00Ka-
JIOBaHBI M B CBSI3U C 9THM CYyJcOHbIe pa30MparesbCTBa 3aTATUBAIOTCS HAJONTO.
Tot daxr, 4TO pereHns TPETEHCKUX CYI0B SBISIOTCS OKOHYATEIbHBIMU U 00Ka-
JIOBaHUIO HE TOAJIEKAT MOKHO Ha3BaTh KaK MOJOKUTENBHBIM, TaK U OTPHUIIATEIIb-
HOM CTOPOHOM TPETEHCKOTO Cyn0nmpon3BoaAcTBa. OTpHUIIATENHHBIM OH SIBISIETCS B
TOM IIJIaHE, YTO B CIIy4ae, €CJIM OJlHa U3 CTOPOH He COINIaCHA C peIlieHHeM IpUHS-
TBIM TPETEHCKUM CYZOM, OHa HE MOXKET ero o0xkaioBaTh. TeM He MeHee, Kak Ipa-
BUJIO, CYIIbH TPETEHCKHX CYJOB SIBJISIFOTCS] BBICOKOKBAIH(UIIMPOBAHHBIMH CIIEIIH-
QINCTaMHU, B CBSI3U C UeM PEISHHUs, IPUHSITHIC MU SBJISIOTCS IOPUIMYECKH Tpa-

" VreepxaeHn I[Iporokonom 3acenanusi Cosera upekropoB HAY®DOP or 03.10.97
Ne 97-17shPJH-0310 (www.naufor.ru).
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MOTHBIMU U MPUHHUMAIOTCSI C YYETOM BCEX OOCTOSITENILCTB JIeNia U NPABUIIbHBIM
IpUMEHEHHEM HOpM MaTepHalbHOro npaBa. Kpome Toro, oKoHUaTelIbHOCTH pe-
HIEHUH TpeTeiiCKUX CyIoB O3HayaeT M TO, YTO, KaK yke ObIO OTMEYEHO, pelie-
HHe Oy/IeT UCIIOJIHEHO OBICTpee.

B Hacrosimiee Bpemsi B Poccuiickoit @enepaniiii CymiecTBYeT MHOMXKECTBO
MHCTUTYIIMOHAIBHBIX TpeTelckux cynoB. Hampumep, yxe B 1995 1. Tonmpko B
Mockse 1eiicTBOBaIO OKOJIO 42 MTOCTOSIHHO JIEHCTBYIONNX TpeTeiickux cyaos. B
Ka4yecTBe IMpUMepa MOXKHO MpuBecTH Tpereiickuii cyn [IpodeccronanbHoli acco-
[UAH PErucTpaTopoB, TpaHchep-areHtoB u aenosutapeB (IIAPTAJI), Tpe-
TEeHCKHUI CyJ caMoperynupyeMoil opranuzanuu ‘“HarpoHanbHas accomuanus
¢donmoBoro peika” (HAYDOP).

Kpome Toro, Ha cOBpeMeHHOM 3Tare IpakTHKa WAET M0 IIyTH CO3JaHus Tpe-
TeIICKUX CylOB B OpraHu3anusix. B kauecTBe mpruMepa MOXKHO NMPHUBECTU MTOCTO-
SIHHO JIeMCTBYIONINHA TpeTeickuit cyn, co3nannbii npu PAO “EDQC Poccun”. Oto
HECOMHEHHO SIBJISIETCSI TIO3UTUBHBIM (DAaKTOM, OCOOCHHO B OTHOLIEHHH XOJIJHH-
TOB, KPYIHBIX KOMITAaHUH CO CIOKHOM CTPYKTYpOH U MMEIOIIHX B COOCTBEHHOC-
TH TIaKETHI aKIHH cpa3y OOJBILOro KOJINYECTBA MPEANPHSTHIA, KOTOPBIE BBICTYIIA-
I0T CTOPOHOM 10 OOJIBIIOMY KOJMYECTBY JieN ofHOBpeMeHHo. Co3naHue ImocTo-
SIHHO JICHCTBYIOIIMX TPETEHCKUX CyA0B Ha 0a3e TOJOBHOM KOMIAHUH MPHU3BAHO:

1) He nenats nocrosHreM 00IIECTBEHHOCTH OTHOIICHUS BHYTPU KOMIIAaHUH.
Hampumep, B cooTBeTcTBUM €O CT. 7 Permamentom Tpereiickoro cyma mpu PAO
“EDC Poccun™" “Tpereiickue Cyabu M JOKIAIUUKH OOS3aHBI XpaHUTh B TaiHe
HH(POPMAITHIO O CIIOpax, pa3pemaeMbIX TpeTecKkuM cymom”.

2) CokparuTthb U3AEPXKKH Ha Y4acTHE B CYACOHBIX pa30OUpaTeIbCTBaX.

3) CoxpaTuth Cpok paccMoTpeHus cropa. K mpumepy, B COOTBETCTBHH CO
ct. 10 Pernamenta tpeteiickoro cyaa npu PAO “EDC Poccun” “no KOHKpETHOMY
JIeTly TpeTelcKoe pa30HparesibCTBO JODKHO OBITh 3aBEPILICHO B CPOK He Oojee
JIBYX MECSIEB CO JHS 00pa30BaHMs COCTaBa TPETEHCKOTO cyaa JMOo M30paHus
WM Ha3HA4YCHUS €AMHOJIMYHOTO TPETeHCKOro CyIpH” .

OTaenbHBIM BOIIPOCOM SIBIISIIOTCSL (JOPMBI BO3ICHCTBUS U IPHHYIUTEIBHOTO
UCIIOJIHEHMSI pelieHnit Tpetelickoro cyna. Hanpumep, Tpereiickuit cyn HAYOOP
ucnonb3yer ase Gopmser: (1) B coorBercTBru ¢ fokymMeHTaMu HAYDOP kak ca-
Moperynupyemoit opraanzannu (Jucnummzapasiit konekc HAY®OP); (2) B co-
OTBETCTBHHU C (pefepanbHbIM 3aKOHOAATEIbCTBOM (SpkoB, Jlenunnenko, 2000).
[TopsnoKk NPUHYAUTEIHHOTO UCIIOTHEHHUS Yepe3 rOCyIapCTBEHHYIO CHCTEMY FOC-
tunuu omnpeneied B AIIK, 3akone PO “O mexayHapomTHOM KOMMEPUECKOM ap-
outpaxke”, 3akone PO “O0 UCMOTHUTEIHLHOM MPOU3BOACTBE” (CM. HUXKE).

" Vrepxkner [Ipencenarenem IIpasnenus PAO “EDC Poccun” 30 mapra 2001 1.
62



UYro Kacaercsi pacCMOTPEHHSI KOPIIOPATUBHBIX CIIOPOB B TPETEHCKHX Cylax,
CIEMaJIbHO CO3/1aBAEMBIX CTOPOHAMH JUIS Pa3pelIeHUs] OJHOTO KOHKPETHOTO
Cropa, TO B JAHHOM CIIy4ae CYILECTBYeT CBos crenuduka. B yactHocTH, Hemoc-
TaTKOM pa3pelieHHs CIIOPOB B TAKOM TPETEHCKOM CyJIe SIBISIETCS BBICOKAsI CTOM-
MOCTb Pa30HpaTebCTBa. JTO CBA3AHO C TEM, YTO B TAKHX CYJaX JeHCTBYeT Imova-
coBasl oruiaTa paboThl TPETEHCKHUX CyNei, YTO YacTo MPHBOIHUT K 3aBBIIICHHBIM
TOHOpapam cyzeil.

Takum 00pa3oM, pa3BUTHE CUCTEMBI CaMOPETYIHPYEMbIX OpraHU3aluil
(CPO) B paznuuHbIX IpodhecCHoHaIbHBIX chepax AeITeIPHOCTH UMEET IPUHITH-
IMHAJIbHOC 3HAYCHUC JJI1 CTAHOBJICHHA YaCTHOT'O HMBUJIN30BAHHOI'O I/IH(I)OpCMeH-
Ta. B nepcrnexTuBe 3TH CTPYKTYpbl JOJDKHBI CTaTh BaYKHEHIIMM KOMIIOHEHTOM
CHCTEMBI JTOCYI€OHOTO PACCMOTPEHUS CIIOPOB. TeM He MeHee HaXOAALIMHCS B
TocynapctBennoii Jyme PO npoekt denepanbHoro 3akoHa “O caMoperyiupye-
MBIX OpraHM3aIUsIX’ TOKa Jajllek OT COBEpIIEHCTBAa. Buamumo, 3TO CBs3aHO He
CTOJIbKO C HECIIOCOOHOCTBIO TIOJIIOTOBUTH W TPHUHATH JAHHBIA 3aKOHOIPOEKT,
CKOJIBKO C HAJIMYUEM BEChbMa CEPhE3HOM OIITO3UIIHH.

Bo-nepBbIX, HEOOXOAMMO KOHIIENTYyaJbHOE pELIeHHE B JAHHOHW o0nacTu:
nomxabl 11 CPO crarh 010pOKpaTHYECKUM IPUIATKOM (heiepaibHbIX BEIOMCTB,
KOTOpble OyIyT peaju30BbIBATH Yepe3 HUX JIMIIb CBOM MHTEPECH (HAIpHMep,
OKILB unu ®CPO), nnmu xe B ocHOBY Moaenu CPO nomkHBI OBITH MOJOXKEH
NPUHILUIT HE3aBUCUMOCTH OT OPTraHOB BIIACTH.

Bo-BTOpHIX, AeaTenbHOCTH TpeTelickux cyoB B pamkax CPO yixe Ha coBpe-
MEHHOM 3Tarle MOXKET CHATh HArpy3Ky C TOCYIapCTBEHHBIX CyIOB 0€3 yBeinde-
HUS OIOJDKETHBIX 3aTpaT Ha COAEPIKAHUE ITOCIENHHUX, a TAK)Ke 00eCIeunBaeT ro-
CYIApCTBEHHBIC CY/bI BBHICOKOIMPO(PECCHOHATLHBIMH MaTepUaIaMHi MO paccMar-
PpHUBaEMBIM JIETIaM.

Kax ormeuaet mpencenarens BAC PO B. @. Sxosnes (Sxosnes, 2002a),
00beM paboThI B apOUTPaKHBIX Cyldax pe3ko BospactaeT. 3a 2001 r. apOuTpax-
HbIE Cy/Ibl paccMoTpenu jen Ha 18,5% OGomnbie, uem B 2000 1., a 3a 5 et 00beM
paboTel B apOUTPaKHBIX CyAdax yABauMBaeTcCs. Mexay TeM 3a MOCleaHue S5 et
YHCJICHHOCTh Cylel yBeIHUmIach TONbko Ha 20%, u TakuM 00pa3oM Harpyska
CyIeli ¢ Ka)JIbIM TOJIOM Pe3KO yBennunBaeTcs. Ecii HeCKOIbKO JIeT Ha3al Cylbs
B Mecll paccMaTpuBai 15 gen, To mo utoram 2001 . cpenHss Harpy3Ka Ha CyJIbI0
cocTaBisieT yxxe 6oinblie 34 nen B Mecsn (cM. npuwioxkenue 1). B xagectse cro-
co0a yMeHbBILICHUs Harpy3KHU CyJel CIpaBeaIMBO YKa3bIBAETCs IIEPECMOTp 3aK0-
HOZIATENbCTBA (OTKa3 OT pacCCMOTPEHHMs T. H. HECYJeOHBIX JIell, HalpuMep MpeK-
paleHe IpUANIECKUX JIMI o aHanoruu ¢ dpannueii).

Bwmecre ¢ TeM B oTHOmeHnn Tpeteiickux cynoB no3uius BAC PD e cos-
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ceM sicHa. [Ipu3HaBas NPaKTUKY TPETEHCKUX CYNOB HOPMAJIbHOM CUCTEMOM pa3-
pemenust ciopoB, B. @. SIkoBneB yka3pIBaeT, 4TO JAJS1 TOTO, YTOOBI XO3HCTBEH-
HO-DKOHOMHYECKHE CIIOPbI pa3peliaiuch TPETEHCKIUMH CyllaMu, TpedyeTcs 1oc-
TaTOYHO BBHICOKUI HPAaBCTBCHHBIN, EIIOBOM U MPO(PECCHOHAIBHBIN YPOBEHD Ca-
MHX CHOPSIIMX CTOPOH. DTO 3BYYUT HECKOJIBKO CTPaHHO, OO caM (akT oOparie-
HUS B TPETEUCKUI CyJT yKe MperonaraeT FoOTOBHOCTh K JJOOPOBOJIBHOMY CIIENI0-
BaHUIO €TO PELICHUSAM (XOTS OYEBHIHO, UYTO MPEANOCHIIOK I 3HAYUTEIBHOTO
pocTta oOpaIleHuil B TaKue CyIbl OKa Majo KMEHHO B CHIY Cienu(UKHA MOTHBA-
IIUH ¥ JeTI0BOH KyIBTYpHI copsimux cTopoH). Ho rmaBHOe, BUIMMO, HE 3TO, a He-
KW MEHTaJIuTeT MOHomomucTa. [1o onpenencauto B. ®. Skosnesa, “apoutpax'’
— 3TO, 1O CYLIECTBY, TpeTeiickuii cyn. Bo MHOroM paccMoTpeHue cropa apout-
POXHBIM CyAOM HOCUT XapakTep apOMTPHPOBaHUS, TO €CTh OKAa3aHUS MOMOIIU
CTOpPOHAM B JOCTIDKCHMH coriacus, nmpuMmupenus’. He B 3ToM 1M ocHOBHas
npoOiieMa: 3a4eM pa3BHUBaTh YaCTHBIE TPETEHCKHE Cy/bI (TOTEHIIUAIBHBIX KOHKY-
PEHTOB, IPETEHAYIOIINX Ha OTIPEeIIEHHYIO “I0JI0 PBIHKA ), €CIIH OHU YK€ eCTh
B BHUJIE TOCY/IapCTBEHHOTO apOouTpaxa?

Heobxomumo, TeM He MEHee, 3aMETHUTh, YTO HE3aBHCHUMBINA TPETEHCKUI Cy/q
HE TOAMEHSEeT co00il cHIbHBIX cyneOHbIX HHCTHTYTOB (ODCP, 2002). Tpereiic-
KHe CYJIbH MOTYT CTOJIKHYTBCS C TEMH K€ NMPOoOJIeMaMu, YTO U TOCYAapCTBEHHBIE
CYIIBL, TIPH OTIpeJIeIEHUH IPUMEHUMOTO 3aKOHOATEILCTBA U TOJIKOBAaHUHU 3aKOHA.
OnHu nogyac 3aBUCST OT aKTUBHOH CyneOHOI CHCTEMBI, KOTOpasi CBOMMH pelIeHH-
MU TIOMOTaeT TOJKOBAHMIO 3aKOHA. BO MHOTOM NpUHYIUTEIBHOE HCIOIHEHHE
pellIeHuit TPEeTeHCKOro cyna 3aBUCUT OT 3Q(PEKTUBHOCTH CyIeOHOM CHCTEMBI.

2.2.2. Mex0yHapodHble KoMMmepyeckue apbumpaxHbie cyobl

2.2.2.1. OcobeHHOCTU MHCTUTYTa MEXAYHapOaHbIX
KOMMepYeCckux apbutpakHbix CyaoB

T'oBops 0 cyneOHBIX OpraHax, B KOTOPBIX MOTYT OBITh paCCMOTPEHBI CIIOPHI
B 00JIaCTH KOPIIOPATHBHBIX OTHOIICHUH, CICAYET TaKKe 00paTuTh BHUMaHHE Ha
BO3MOKHOCTb PACCMOTPEHUSI TAKHX CIOPOB B MEXIYHapOIHBIX KOMMEPYECKUX
apOUTPaXXHBIX Cynax. MexXTyHapOIHBIH KOMMEPUYECKH apOUTpak — MEXaHU3M,
CO3/IaHHBII U1 paCCMOTPEHUS UCKIIIOUUTEILHO KOMMEPUYECKHUX CIIOPOB MEKIY-
HapOJHOTO XapaKkTepa.

Bo MHOrux crpanax mupa JEHCTBYIOT MEXAYHAapPOAHBIE KOMMEPUECKHE ap-
outpaxusle cynpl. Tak, Hanpumep, B Poccuiickoit @enepariuil TaKUM CyJIOM SB-

' ImeeTcs B BUAy apOMTpakHBIN CyNl B IPUHATOH B Poccruu TepMHHONIOTHY, 8 HE KOMMEP-
YeCKHe apOUTpaXKHbIE Cy/Ibl IPYTUX CTPaH KaK Pa3HOBHIHOCTb TPETEHCKUX.
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nsiercst Mex1yHapoJHbIi KOMMepUECKUi apOouTpaxxHslii cyn npu ToproBo-mpo-
MblluIeHHOW nanare P®. [Ipexnae Bcero cieayeT OTMETUTh, YTO B HACTOAIIUN
MOMEHT KOJIMYECTBO KOPIIOPAaTUBHBIX CIIOPOB, pacCMarpuBacMblXx B MexayHa-
POZHOM KOMMEPUYECKOM apOUTPasKHOM Cyjie Ipu TOproBo-IpOMBIIIIEHHO# Maa-
Te PD, HE3HAYUTEIIBHO. DTO CBSI3aHO C TEM, YTO B COOTBETCTBUU €O CT. 1 3akoHa
PO “O MexayHapoaHOM KOMMepUYecKoM apouTpaxe” ot 7 urons 1993 1. Ne 5338-
1 MeXayHapOAHBIN KOMMEpPUYECKHH apOUTpaXKHbIM Cyl KOMIETEHTEH pacCMaTpH-
BaTh 2 TPYIIIBI CIIOPOB.

IlepBas rpymnma criopoB B JIUTEPATYPE BBIIEISECTCS IO JBYM KPUTEPHSM:

* [IPEAMETHOMY: B MEXYHApOIHBII KOMMEPUYECKHI apOUTpasKHBIH
CYIl MOTYT OBITh II€PEAAaHbI CIIOPHI, BEITEKAIOIINE U3 JOTOBOPHBIX U
JIPYTUX TPa)KAaHCKO-IIPABOBBIX OTHOIIEHHM, BO3HUKAIOMIHUX IpU
OCYIIIECTBICHUHN BHEIIHETOPTOBBIX M HMHBIX BUJOB MEXIyHapo.I-
HBbIX 3KOHOMHUYECKUX CBA3€H, TO €CTh MEKIYHAapOIHbIE KOMMED-
YECKHE CIIOPBI;

* CyOBEKTHOMY: MEXAYHAPOIHBIH KOMMEPUECKUN apOUTPaXKHBIN
CYJl KOMIIETEHTEH pacCMaTpUBAaTh yKa3aHHbIE CIIOPBI, €CITH XOTSI ObI
OJlHA U3 CTOPOH HAXOAWTCS 3a IPAHULEH.

Bropas rpynmna crnopoB BbLAEISETCA TOJIBKO MO CYOBEKTUBHOMY COCTaBYy —
3TO CHOPHI NPEIIPUATHH ¢ HHOCTPAHHBIMU MHBECTUIMSIMUA U MEXITYHApPOIHBIX
OoO0BeIMHEHMI, a TaK)Ke OpraHU3aluii, CO3MaHHBIX Ha Tepputopuu Poccuiickoit
denepann, MeXIy COOOM, CIOPBI MEXAY UX YYaCTHHKAMH, & PABHO HX CIOPBI C
JIpyruMu cyobekTamu npasa Poccuiickoit @enepanunu'®.

CrnenoBatenbHO, MEXAYHAPOIHBIM KOMMEpUYECKUH apOUTPaKHBIN Cyl KOM-
HETeHTeH paccMaTpUBaTh TOJBKO HEOOJBIIYIO YacTh KOPIOPATUBHBIX CIIOPOB —
CIIOpBI, B KOTOPBIX OJIHA U3 CTOPOH HAXONUTCS 3a TPAHULIEH, U CIIOPBI AaKLIUOHED-
HBIX OOIIECTB ¢ MHOCTPAHHBIMU HMHBECTUIMSIMU. TeM He MeHee B CBS3HU C TEM,
YTO aKLIHOHEPAMU MHOTHX POCCUHCKUX KOMITaHU SBISIOTCS MHOCTPAaHHBIE MH-
BECTOPBI U KOJUYECTBO KOPIIOPATUBHBIX CIIOPOB, PACCMAaTPUBAEMBIX B MEKyHa-
POZHOM KOMMEPYECKOM apOUTPayKHOM CyZe, MOXKET YBEIHYHUTHCSI, CIeayeT o0pa-
TUTh BHUMaHHE Ha OCOOEHHOCTH PAacCMOTPEHHs TaKHUX CIOPOB B MEXIyHapo[-
HOM KOMMEPUYECKOM apOUTPaKHOM CYJIe.

IlockonbKy yKa3aHHBII Cyd IO CBOEH CYyTH SBISETCS TPETEHUCKUM CYIOM,
CJIE/IOBaTEIbHO, BCE OCOOEHHOCTH, MPUCYIHE pa30OUpaTeIbCTBY B TpeTeiickoM
cyle, IPUCYIIH U pa30UPaTeIbCTBY B MEXKIYHAPOAHOM KOMMEPYECKOM apOuTpa-
xe. VIHpIMU cloBaMHM, B OCHOBE pa30HpaTeNbcTBa B MEXKIYHApOJHOM KOMMeEp-
YEeCKOM apOUTPaKHOM CyJIe JISKHUT MPHHIUII aBTOHOMUH BOJH. [IpuyeM B naH-

' Cm.: MexxayHaponHoe yacTHoe npaBo, non pen. [LK. Imurpuesoii. M., [Ipocmext, 2000.
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HOM CITy4yae OH NPOSBISETCS HE TOIBKO B BEIOOPE POy Pl BeIeHHs pa3oupa-
TeNnbCTBA (MECTa, sI3bIKa, NaThl Hadana pa3OMpaTeNbCcTBa, MOPSIKa MpeACTaBiie-
HUS TOKYMEHTOB H JIp.), HO U B BbIOOpE IMPUMEHMMOTO MaTepHaJIbHOTO IpaBa,
HOCKOJIBKY B JJAHHOM ClIyyae CTOPOHBI MOTYT BhIOparh MpaBo JII0OOTo Trocynap-
crBa. HeoOxoauMo ykasarb, 4TO B CiIydae, eCii IIPEAMETOM CIIopa SBISIFOTCS OT-
HOIICHHUS, BBITEKAIOIINE U3 KOPIIOPATUBHOTO YIPABIECHUS B POCCUIICKIX KOMIIa-
HUSIX, JTaKe €CII OIHOM U3 CTOPOH CIOpA SABIAETCS MHOCTPAHHBII HHBECTOD, Iie-
JIecOO0pa3HbIM SIBJISETCS BEIOOP POCCHICKOTO MpaBa.

OCHOBHBIM TIPEIIATCTBHEM B IIepeiade CIIOPOB, BHITEKAIONINX U3 KOPIIOPATHB-
HOTO yTpaBieHHs, B MeXTyHapoIHbIH KOMMEpUECKUH apOUTpaskHbIH Cy/ SIBIISIOT-
csl BBICOKHE pa3Mepbl cOOpOB, B3MMaeMble 3a paccMOTpeHue Jeia. Hampuwmep, B
cllydae, eciiv MpeIMeToM pa30rpaTenscTBa B MexIyHapoaHOM KOMMEPYECKOM ap-
OUTPaXHOM CyZIe SIBISETCS UCK O 3alllUTe MpaB aKIHoHepa, pa3Mep coopa Oyner He
(UKCHPOBaHHbIH, KaK MMPU pa3OUparesbCTBE Jea B apOUTPaXKHOM Cylle WIIH CylIe
o01eil FOpUCIUKIHK, a OyJeT ONPEALNSTHCS CYA0M CAMOCTOSITENBHO. JTO CBSI3aHO
C T€M, YTO B COOTBETCTBUU CO CT. 16 [IpunoxeHus K periaMeHTy MexxayHapoaHo-
IO KOMMEPYECKOTO apOUTPaXKHOTO Cyia MpH TOProBO-NPOMBIIIIIEHHOH Tanare PO
(TTonoxxenue 06 apOUTpaXkHBIN pacxofax U cOopax), “B MCKax 00 ONpeaeIeHHOM
JEeUCTBUH WU Oe31eUCTBUH LIeHa HCKa Oy/IeT ONpeeNAThCs CyIOM Ha OCHOBE HMe-
IOIIUXCSI TaHHBIX 00 MMYIIECTBEHHBIX MHTepecax ucrtia”’. Kpome Toro, moMmmo
yKa3aHHOTO cO0pa MCTell TaKkKe OyJeT OIUIa4uBaTh PErHCTPALMOHHBIN cOop, cyneo-
HBIE PacXoibl M TOHOpaphl apOUTpaM U JokIaguukaM. CIenoBaTeIbHO, OTHUM M3
OCHOBHBIX MPEMATCTBUIM IJIS OaYM UCKa, IPEAMETOM KOTOPOTO SIBIISIETCS CIIOp B
00J1acTH KOPHOPaTHBHOTO YIpaBieHus, B MexIyHapoIHbI KOMMepUeCKuil apOouT-
PaxHBII CyJI SBISIETCS KPYIHBINA pa3Mep apOUTpaKHBIX COOPOB U PacXoI0B.

MexTyHapoIHbIe CIIOPHI B 001aCTH KOPHOPATUBHOTO YIIPABICHUS MOTYT pac-
CMaTPHBATHCS TaKXKe MEKIAYHAPOAHBIMH KOMMEPUYECKUMH apOUTPAKHBIMH CylaMU
kak B P®, Tak u 3a ee mpejenaMu, HanpuMep, B ApOUTpakHOM cyne MexayHapo-
HOI1 ToproBo# nanarel B [lapuxke wiu B ApouTpakHoM HHCTHTYTe CTOKIOIBMCKOM
TOProBoii manatel. B HacTosiee BpeMs poccHiicKie KOMIIaHUK Bce yarie odparia-
I0TCS B YKa3aHHBIE HHCTUTYTHI JAJISI PACCMOTPEHUS MEXKTYHAPOAHBIX KOMMEPUECKUX
criopoB. Tak, Hanpumep, B 2000 1. B 20 % xen, pacCMOTPEHHBIX B ApOUTpaKHOM
nHCcTHTYyTe CTOKIOJIBMCKOM TOPrOBOM IaslaThl, y4acTBOBAINM POCCHHCKHE KOMIIa-
HUH.

B cBsi3u ¢ 3TUM clieflyeT 00paTUTh BHUMAHUE Ha MPOOJIEMBI, C KOTOPHIMU MO-
T'YT CTOJIKHYTBCSI CTOPOHBI B CIIydae Mepeiady Cropa Uil pa3pelieHns B MeKayHa-
POIHBIN apOUTpaXKHBIH cyj 3a npeaenamu Poccuiickoit Geneparun.

7 “Bectauk BAC P®”, Ne 8, 1995 1.
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Hanpumep, npu nepenade criopa Ajst paccMOTpeHus B MexayHapoaHbIii ap-
OuTpakHBIN cyn MexayHapoqHo# ToproBoi nanarsl B [lapike CTOPOHBI CTOJNK-
HYTbCSI C JIOPOTOBH3HOW pa30HparenbCTBa, MOCKOJIBKY PacXofbl Ha PaccMOTpe-
HHE JeJa ¥ TOHOpaphl apOUTPOB ONPEEIIAIOTCS B 3aBUCUMOCTH OT CYMMBI CITO-
pa. Kpome Toro, BEICOKMMH SIBIISIOTCS] TOHOPAPHI 3KCIIEPTOB U OIUIaTa I0pUIudec-
KHX YCIIYT.

OCO00EHHOCTBIO pacCMOTpPEHHsI CIIOPOB B JIOHTOHCKOM MEXyHapOIHOM ap-
OUTPaKHOM CyJIe SIBISIETCS YaCTUYHAsE BOBMOXKHOCTH aleJUISIIIMOHHOTO 00XKalo-
BaHUs apOUTPaKHOTO PEIISHHs [0 CYIIECTBY 110 MOTHBaM HETPaBUIILHOTO MPHU-
MEHEHHUS HOPM MaTepHaJIFHOTO MpaBa, YTO O3HA4YaeT HEKOTOPBIH OTXOA OT OHO-
r0 U3 MPHHIMIIOB MEXIYHAPOIHOTO KOMMEPUYECKOTO apOMTpaxka — HEBO3MOXK-
HOCTb 00KaJIoBaHMsl apOUTpaXKHbIH pemieHni. [IpenMyiecTBOM nepenadn cro-
pa Ha pa3pelIeHne yKa3aHHOTo apOUTPa)KHOTO Cy/a SBISETCs TO, YTO PACXOABI Ha
paccMOTpeHHe Jiefia U TOHOpapbl apOUTPOB OMPEAENSIOTCS B 3aBUCHMOCTH OT
(hakTHYECKOro BpeMeHH, 3aTPaueHHOTO Ha pacCcMOTpeHHe cropa. Kak ormevaror
CIELHMATNCTHI, Ha MPAKTUKE CYIIECTBEHHBIM HEOCTATKOM Iepefadu Cropa s
paccMmotpenus B JIOHTOHCKUN MeXAyHapOIHbIN apOUTpaXxKHbIH cya SBIsIeTCS TO,
YTO 3TO B 3HAYUTEIHHON Mepe aHIIMHCKOe YUPEKICHUE U UM Yallle BCero MpH-
MEHsIETCSl aHIVIMHCKOE MPaBo, a B Ka4eCTBE apOMTPOB MPUINIAIIAIOTCS BEAYIINE
CIIELUAJIMCTHI aHIJIMHCKOTO IIpaBa.

B ciyuae ecnm cnop ObUT pacCMOTPEH B MEXKIyHapOJHOM KOMMEPYECKOM
Cyle, CTOPOHBI CTAJKHBAIOTCS C MPOOJIEMOI MCIIONHEHUS] TaKUX apOUTPa)KHBIX
pemrenuit. CiieyeT OTMETHTh, YTO MEXIYHAPOMHBIH apOUTpak caMm Mo cebe
IpeArnoaraeT J0OpOBOIBHBIA XapaKTep MCIOIHEHUS apOUTPa)XKHBIX peIIeHU.
[pu 3TOM, KaK 1MoKa3bIBaeT MPAKTHKA, IPOLIEHT JOOPOBOJIBHOTO HCIIOIHEHUS pe-
HIEHUH MEXIYHApOJHBIX KOMMEPYECKUX apOUTPaXKHBIX CYJOB OTHOCHTEIIBHO
BBICOK. TeM He MeHee B ciydae, €CI CTOPOHA, IPOTHB KOTOPOI BEIHECEHO pelie-
HHE, OTKa3bIBaeTCS €ro HCIOIHUTh, BCTYNAeT B JEHCTBHE MEXaHH3M NpPUHYIHU-
TEJIBHOTO UCTIOJIHEHHSI PeIeHHS.

B Poccuiickoii denepanny npu3HaHUE U IPUBEICHUE B UCIIOJTHEHUE HHOCT-
PaHHBIX apOMTPAXKHBIX PEIICHUH OCYIIECTBISETCS HA OCHOBaHHH:

* Heto-Mopkckoit koHBeHImMK “O NPU3HAHMM U NPUBEICHHH B HC-
MOJIHEHWE MHOCTPAHHBIX apOUTPaXKHBIX PEUICHU’, MPHHATOH B
1958 r;

* 3akoHa PO “O MexayHApOTHOM KOMMEpPUECKOM apOuTpaxke”,
I'paxkganckoro nporeccyaiabHoro kogaekca PCOCP;

* ApOUTpaKHOTO TIPOIIeCCyaIbHOTO Kofekca PD;
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» OenepanbHOro 3akoHa “O0 MCMOTHUTENHHOM IPOU3BOICTBE” OT
21 mronst 1997 1. Ne 119-D3;

* Vka3za [Ipesunnyma BepxoBHoro Cosera CCCP “O mpusHaHuM U
ucnonHeHn B CCCP pemieHnii HHOCTpaHHBIX CYJOB M apOuTpa-
xkei” oT 21 urons 1988 . Ne 9131-XI.

Heo0xomuMo OTMETHTB, YTO MEXAY YKa3aHHBIMH aKTaMH €CTh HEKOTOpbIE
IPOTHUBOPEUHS, YTO CYIIECTBEHHO 3aTPyAHAET UCIOTHEHNUE HHOCTPAHHBIX pelle-
HU Ha Tepputopuu Poccuiickoit @enepanuu. Tak, B cT. 437 ['paxmaHckoro mpo-
neccyanpHoro kogekca PCOCP u Vkaza [lpesunuyma Bepxonoro Cosera
CCCP “O nmpusnanuu u ucnoiaenun B CCCP pemieHuit HHOCTpaHHBIX CYIOB U
apOuTpakeil” MpeayCMOTPEHO J[Ba YCJIOBHsSI UCIIOJHEHUS PEHIeHUH WHOCTpPAaH-
HBIX CYIOB:

1) cymecTBoBaHHE JOTOBOPHOM B3aMMHOCTH, TO €CTh MEXTOCYIapCTBEHHO-
IO JIOTOBOPA O B3aUMHOM MCIIOJTHEHUH PEIISHU CY/I0B;

2) HeHncTeueHHe TPEXJIETHET0 CPOKa JaBHOCTH C MOMEHTa BCTYIICHHE pe-
IIEHUS] THOCTPAHHOTO CyJa B 3aKOHHYIO CHUILY.

Tem He MeHee B Hpro-Mopkckoii kouBeHIMH “O NPU3HAHUT U IPUBEICHUN
B UCIIOJIHEHHE WHOCTPAHHBIX apOUTpaKHBIX perieHuid” u B 3akoHe PO “O mex-
JYHapOJHOM KOMMEPUYECKOM apOHMTpaxke” MperyCMOTPeH HCUEpPIBIBAIONIMN Te-
peueHb OCHOBAHUH, IO KOTOPBIM KOMIIETEHTHBII CyJ] MOXKET OTKa3aTh B IIPHU3HA-
HHUM U IPUBEJICHUN B HCIIOJHEHUE pEeIIeHH HHOCTPaHHBIX cynoB. [Ipu aToM oHK
HE [PeyCMaTpHUBAIOT 00s13aTeNIbHOTO HAJTMYHS MEKIOCYAapCTBEHHOTO JJOTOBOpa
Mmexny Pocculickoii denepanyeii 1 HHOCTPAHHBIM IOCYAApCTBOM O B3aMMHOM
UCIIOJIHEHUH PELIeHUH CYyJJ0B U TPEXJETHEro CpoKa JaBHOCTHU JAJIS MCIIOJHEHUS
TaKUX PELLICHUN.

Kpome TOro, B COOTBETCTBUHU CO CTarbed 3 HLIO-fIOpKCKOﬁ KOHBEHIIUH,
“Kak[j0e JoroBapHBalrolieecs TOCydapCTBO MPHU3HAET apOUTpa)KHbIE PELICHUS
Kak o0s13aTelbHbIE U MPUBOAUT MX B MCIIOJHEHHE B COOTBETCTBUU C IPOIlECCY-
aNbHBIMHU HOpMaMH TOW TEPPUTOPHH, TJ€ UCHPAIINBACTCS MPU3HAHUE U TIpPUBE-
JICHHE B UCTIOJIHEHHE 3TUX pelieHuii”. Takum oOopa3oM, Ha Tepputopuu Poccutic-
kot denepary pemneHuss HHOCTPAHHBIX CYIOB JOJKHBI UCIIOTMHITHCS B COOTBE-
TCTBUHU C NPOLIECCYAIBHBIM 3aKOHOAATENbCTBOM Poccuiickoit @enepanyu, a He
MEXTOCYIapCTBEHHBIMY COIVIAIICHUSIMHU O B3aMMHOM HCIIOJTHEHUH PELICHUH Cy-
JIOB.

Hpyroit nmpobnemoit aBnserca To, 4ro B 3akoHe PO “O MexayHapomHOM
KOMMEPYECKOM apOuTpake” He KOHKPETHU3HPYETCsl, B KAKOH MMEHHO CYJ Clely-
eT o0pararbest ISt IPUHYUTEIFHOTO UCIIONHEHUS! PEIIeHNs] HHOCTPaHHOTO Cy-
na. B coorBercTBUM ¢ Yikazom [Ipe3uaunyma Bepxosaoro Cosera CCCP “O npus-
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Hauuy U ucnonHeHnn B CCCP pelieHuit HHOCTPAHHBIX CYIOB M apOUTpaxei”
BOIIPOC O paspCUICHUN MPUHYAUTCIHBHOIO UCIIOJTHEHNUA PCUHICHUA NWHOCTPAHHOT'O
Cylla pacCMaTpUBAETCs M0 XOAaTaiCTBy B3bIcKaTes sl BepxoubiM CynoM peciyo-
JIUKHU, KPaeBBIM, 00IaCTHBIM, TOPOJCKUM CYIOM, CYJJOM aBTOHOMHOW OOIacTH U
CYZIOM aBTOHOMHOTO OKpYTa 10 MECTY JKUTEJbCTBA (HAXOXKICHHS) TOJDKHUKA, a
€CIIU JIOJDKHUK He MMEET MecTa KHUTelbcTBa (HaxoxzaeHus) B PO miubo mecto
JKHUTEIbCTBA (HaXO)KZ[eHI/IH) JOJDKHHUKA HEU3BECTHO, — IO MECTY HAXOXKACHUS €TO
umymiectsa. B 1o sxe Bpems Ha ocHoBaHUH D3 “O0 UCIOTHUTENBHOM IIPOU3BO-
JctBe”, ApOUTpa)kHOTO TpoleccyaiabHOro konekca PO wu ['paxaanckoro mpo-
[ecCyallbHOTO Kofiekca P@ ykasaHHBIN BOIIPOC pacCMaTpUBACTCS Kak CylaaMu 00-
1Ieil FOPUCIUKINK, TaK U apOUTPaXKHBIMU cynaMu PO.

VYKka3aHHbIE IPOTUBOPEYMS MEKIY HOPMAMHU IIpaBa IPUBOIAT K Pa3IM4HOMY
UX TOJKOBAHHUIO, a, CJIEOBATENBHO, U K PA3TUYHOMY NPUMEHEHUIO.

Crnenyer oOparuTh BHHMaHHE Ha MPAKTUUECKUE MPOOJIEMBI, C KOTOPHIMHU
CTAJIKMBAIOTCS CTOPOHBI IIPH OOPAILEHUU B POCCUHCKHE CYAbI IJIsl pELICHUS BOII-
poca o NPUHYAUTEIBHOM UCIIOJIHEHMM PEIICHUH MHOCTPaHHBIX cynoB. IIpexne
BCEI0, B COOTBETCTBUU C MEKIAYHAPOIHBIMHU JOTOBOpAMU PCHICHUA MCKAYHAPOI-
HBIX ap6I/ITpa)KHI)IX CyaOB SABJIAIOTCA OKOHYATCIIbHBIMU U B ClIy4ae, €CJIN CTOPO-
HBI JIOTOBOPWIINCH MIEpENIaTh CIIOP B MEXKIYHAPOIHBI KOMMEPUECKUH apOUTpax-
HBIA CyI, JeJI0 HE MOXKET OBITh PACCMOTPEHO MHBIM CyaoM. Poccuiickue cyas
(mocne penieHns THOCTPAHHOTO apOUTpaka) BIIpaBe paccMarpuBarh He Jiela 110
CylI€CTBY, HO JIMIIb HAPYIICHUA NPOLCAYPHI CYyAOIIPOU3BOJACTBA, IMTOBJICKIINE HA-
pyLIEHUE OCHOBHBIX IIPaB OJHOM U3 CTOPOH.

Curyanust 37ech J0BobHO JaBo¥icTBeHHas (Oxe, 2000). C omHOM CTOPOHBI,
U3BECTHBI (DAKTHI HAPYIICHHUIT POLIELYPHI CYIONPOM3BOICTBA B OTHOIIEHHU POC-
cuiickux KommnaHuil (cmydait B JIoHgoHCKoM caxapHO#l accormaruu). C apyroi
CTOPOHBI, CAMH POCCUICKHE KOMIIAaHUH YaCTO HE MPEJCTABISIOT ceOe TexX Mmpolie-
AYp U PErilaMEeHTOB, C KOTOPbIMU UM NOTCHIUAJIBHO IMPUACTCA CTOJIKHYTHCA B
clly4ae coriacusi Ha pa30oupaTenbCcTBO B HHOCTPaHHOM cyjie (Hanpumep, TPaKTOB-
Ka 00bI4aeB aenoBoro 06opota JIOHIOHCKON OHpxKe MeTalIoB).

B utore B poccuiickol NpaBOIPUMEHUTENILHON IPAKTHKE YacThl Cllydau
paccMOTpEHHUs CIOPOB, MEPEAAHHBIX B MEXK/TYHAPOAHBIN apOUTPaXKHBIN CYIl, pPOC-
CUHUCKUMHU CyaaMn U OTKasa OT UCIIOJTHCHUA peIHeHI/Iﬁ HWHOCTPAHHBIX CYIO0B Ha
OCHOBaHHUHU TOTO, 4TO cyaoM Poccuiickoit @enepannivi IpUHATO UHOE PEILLICHUE.

Tak, Harpumep, EBpomneiickuii 6aHK PEeKOHCTPYKIMM W Pa3BUTHS HE CMOT
JOOUTHCS UCTIONHEHHUS PELICHUS JIOHIOHCKOTO Cy/ia O B3bICKaHUU ¢ OaHKa “3oIo-
to-IlnaTuHa” 36 MITH JOJUI. TIO JIOTOBOPY MOPYYHTEILCTBA B 00CCIICUCHUE KPETHU-
ta CBC-Arpo. CBepanoBckuii oomactHoit cyn orkazan EBPP, cocnaBuimcs Ha pe-

69



IICHHUS TPEX POCCUICKHX CYyNOB OOIIei IOPUCIUKINY, TAe (HU3MYECKHE JInIa —
akiuoneps! “3onora-Ilnaruner” goOwnchk npu3HaHus noroBopa Oanka ¢ EBPP
HelleliCTBUTENBHEIM. B TaHHOM cilydae cleayeT OTMETUTh, YTO pelleHHe 10 Cy-
IECTBY OBUIO YK€ BBIHECEHO JIOHJIOHCKHM CYJIOM, U JOTOBOP IOPYYHTEIHCTBA
ObLT MpU3HAH JeicTBUTENbHBIM. TeM He MeHee CBEpUTOBCKHI 007IaCTHON CYI
OTKa3aJICsl €T MPU3HABATh, COCIIABIIUCH HA IPOTHBOPEUHE PELICHUS ITyOINYHO-
My nopaaky. PakTHUECKU B JaHHOM ciydae cya Hapymui Koncturynuio PO, B
COOTBETCTBHM C KOTOPOH MEXIyHapOIHBIE TOTOBOPHI UMEIOT IIPUOPUTET TI0 OT-
HOUICHUIO K BHYTPEHHEMY POCCUHCKOMY 3aKOHOJIATEIbCTRY.

Kpome Toro, poccuiickue Cyasl IpU peLIeHUH BOIIpoca 00 YIOBIECTBOPEHUHT
XOJaTaiicTBa O NMPUHYIUTEIHHOM HCIOIHEHUH PeIIeHHH MEeXIyHapOIHBIX ap-
OUTPaXXHBIX CYJOB YacTO MPHUMEHSIIOT MpolieccyanbHoe npaBo Poccuiickoit de-
Jiepalny, Tora Kak B apOMTPaKHOM COIVIALIEHHH CTOPOHBI JIOTOBOPHIIMCH O TIPH-
MEHEHUH IPU PACCMOTPEHUH Jeja MPOLECCYalIbHOTO MIPaBa HHOTO TOCYapCcTBa.
[Ipu sToM BBIOpaHHOE CTOPOHAMHU HPOLECCYyaJbHOE MPAaBO B COOTBETCTBUH C
HPUHIUIIAMH MEXTYHAapOIHOIO KOMMEPYECKOro apOuTpaxa MOIEKHUT IpUMe-
HEHHMIO BO BCEX CIy4asx, KpOME CIICHHAIBHO OIpEeIeHHBIX 3aKOHOIATEeNb-
CTBOM.

Tak, HanpuMep, B cooTBeTcTBHH ¢ Hpbro-Mopkckoii konpenuueii “O npu3Ha-
HUM Y NPUBEICHUH B UCIOJHEHHUE MHOCTPAHHBIX apOUTPaKHBIX pEeIIeHuil” ap-
OUTpaXkKHBIE pelieHus OyayT MPUBOAUTHCS B UCIIOIHEHHE B COOTBETCTBUH C TIPO-
[[eCCyaJIbHBIMH HOpPMaMH TOW TEpPUTOPHHM, IZi€ UCIpallUBaeTCs NpU3HAHHE U
IpUBEICHUE B UCIIOJIHEHHE YKa3aHHBIX pelieHui. TeM He MeHee B cilydae, eciu
NO/IaHO XOaTalCTBO 00 OTKa3e B MPU3HAHWY U UCIIOJHEHUU PELICHUSI HHOCTPaH-
HOTO apOUTPaXHOTO CyJa, U CTOPOHA, MOJABIIAs XOJaTalCTBO OyIeT cchUIaThes
Ha HapyIlIeHHe NPOLECCyaIbHOTO NpaBa (HalpuMep, Ha TO, YTO OHA He OblIa Haj-
JIeKaIM 00pa3oM yBeJIOMIIeHa O Ha3HAYSHUH apOUTPOB WK 00 apOUTPaKHOM
pa3duparenbeTBe), Cyay ClenyeT ONpeeIuTh UMEIIO JIU B IaHHOM ClTy4ae MeCTO
HapyllleHHe npoleccyanbHoro npasa He Poccuiickoit denepanuu, a TOro, o Npu-
MEHEHUHU KOTOPOTO JOTOBOPHIUCH CTOPOHBI.

CrnenyeT Takke OTMETHTb, YTO OCHOBHOI IpakTH4eckoi mpobieMoi B uc-
MOJTHEHUH UHOCTPAHHBIX PEIIeHuil SBIseTcs HeloOpOCOBECTHOCTh CTOPOH, IIPO-
THB KOTOpBIX BhIHeceHO pemienne. Kak ormeuaet E. B. bpynnesa®, “cymectyer
MHOTO CIIOCOOOB, KOTOpBIE HETOOPOCOBECTHASI CTOPOHA MOXKET NMPUMEHUTH IS
TOTO0, YTOOBI M30€KaTh UCIONHEH s pelieHus. K HuM oTHOCcHTCS “yBOI” EHEX-
HBIX CPEJICTB C OAHKOBCKHX CUETOB, a TAKKe BO30ykeHHUe Je] 0 OaHKpoTcTBe. B
COOTBETCTBUHU C II. 1 cT. 22 3akoHa “O0 UCIIOTHUTEIBHOM MPOU3BOJCTBE” HCIIOJ-

' Bpynuesa E.B. Mexnynaponuslii kommepaeckuit apoutpax. M., ]I “Centsi6ps”, 2001.
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HUTEIBHOE IIPOM3BOJCTBO IIPHOCTAaHABINBAECTCS B CIyyae BO3OYXKIEHHUS rocyna-
PCTBEHHBIM apOUTPaXKHBIM CYJIOM IPOU3BOCTBA I10 JIeNTy O HECOCTOATEILHOCTH
JOJDKHUKA JI0 IPUHSTHS PELICHUs 10 YKa3zaHHOMY Jieny. Eciin umMyecTBo Jommk-
HHKa HEAOCTATOUYHO JJIA YAOBJIECTBOPCHUA Tpe6OBaHI/Iﬁ B3BICKATCJIsA, TO UCIIOJTHU-
TEeNFHOE MPOU3BOACTBO Mpekpamaercs. [Ipu Toi BO3MOXKHOCTH MaHEBPOB, KOTO-
PYIO IIpefoCTaBIAeT JeHCTBYIONIee 3aKOHOIATeIbCTBO O OAaHKPOTCTBE, UCTIOIHE-
HUE MHOCTPAHHOTO apOUTPAKHOTO PEIICHUS] MOXET O0Ka3aThCsl HEBBITIOTHUMON
3ajiaueil, Kak O TOM HEOJHOKPATHO CBUJETEIbCTBYIOT HHOCTPAHHBIE KOMITAHUH,
MpCANTPUHUMABIINE ITONBITKA I[O6I/ITI)C$[ HCIIOJTHCHUA peIHeHI/Iﬁ MEXKIYHAPOAHBIX
apburpaxeit B Poccun”.

2.2.2.2. Npobnema “nybnmyHoro nopsaka”

Crenyer OTMETUTbH, YTO OOJBIIMHCTBO OTKAa30B B HMCIOJHEHWW PEIICHUH
WHOCTPAHHBIX apOUTPaXXKHBIX CYIOB OOOCHOBBIBAETCSI IIPOTHBOPEYHEM IPU3HA-
HUIO U [IPUBENICHNIO B UCTIOJHEHHE PEIlIeHNs] HTHOCTPAaHHOTO apOuTpaska myonny-
HOMYy nopsaaky Poccuiickoit deneparyu.

B coorBercTuH ¢ miL b 1. 2 ¢. V Hero-Mopkckoii koHBeHIMH rocyaap-
CTBEHHOMY CYIly pa3peuraercs 1o cOOCTBEHHOH WHHUIIMATHBE MCCIIEA0BATh BOII-
poc o ToM, He OyZeT i IPOTHBOPEUYHTH IPU3HAHUE U ITPUBE/ICHNE B UCTIOJHEHHE
peleHns] HHOCTPAHHOTO apOUTpaXka MyOIIMYHOMY TIOPSAKY rOCyJapcTBa, Ha Tep-
PHUTOPHH KOTOPOTO HaXOAWTCSI MMYIIIECTBO OTBETYHMKA. Ecim cyx mpuzier k Tako-
MY BBIBOAY, TO B IPU3HAHUH ¥ IPUBECHUH B UCIIOJHEHNE HHOCTPAHHOTO apOuT-
PaKHOTO peIIeHHsT MOXKET OBITh OTKa3aHo. CXomHast HOpMa CONEPIKUTCS B II. 2 CT.
34 3akoHa “O MeXIyHapOJIHOM KOMMEPUECKOM apOUTpaxe”, B COOTBETCTBUH C
KOTOPOH pellIeHne MEXIYHAPOTHOTO KOMMEPUECKOTO apOUTPasKHOTO Cy/ia MOXKET
OBITH OTMEHEHO CY/IOM B Clly4ae, €CIIH CyJl CAMOCTOSITEIILHO ONPEEITUT, YTO BbI-
LIeyKa3aHHOE pelleHHe MPOTUBOPEUUT MyOmaHoMy nopsinky Poccuiickoii @ene-
pamun. TIpu 5tom Hu B Hbro-Mopkekoit koHBeHImH, HE B 3aKoHe “O Mex/IyHa-
POIHOM KOMMEpPYECKOM apOuTpaxke” HE COACPKHUTCS ONMPEACICHUS MyOIMYHOTO
TIopsiIKa.

Crenyer OTMETHTB, YTO B COOTBETCTBUM ¢ YkazoM IIpesunuyma BepxoBHo-
ro Cosera CCCP ot 21 urons 1988 1. “O npusHanuu u ucnonseruu B CCCP pe-
LIEHUH UHOCTPAHHBIX CYJI0B M apOUTpaXkel” OTHUM M3 OCHOBAaHUI OTKa3a B pa3-
PELIeHNH IPUHYIUTEIBHOTO CIIOIHEHHS PELIEeHNH HHOCTPAHHOTO Cy/a SBIIseT-
sl IpOTUBOpeure ucnonaenus penreHus cysepenurety CCCP, win yrposa 6e30-
nacHoctd CCCP, mu00 mpoTUBOpeYre OCHOBHBIM MPUHITUIIAM COBETCKOTO 3aKO-
HOZATEJbCTBA, TO €CTh NPOTHBOpPEYHE IyOIMYHOMY MOPSIIKY. TeM He MeHee 1 3TO
MIOHSITHE MyOJINYHOTO MOPs/IKa SBISIETCS JOCTaTOYHO HeonpezeaeHHsM. He pe-
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mIaeTcsl JaHHas mpoOlieMa M B 4acTu TpeTher ['paxkmanckoro xonekca Poccuiic-
koit dexepalyu, B COOTBETCTBHHU C KOTOPO# MO ITyOIMYHBIM TTOPSIAKOM TOHUMA-
eTcs “oCHOBHI IIpaBonopsaka Poccuiickoit @enepanmm’.

OTCyTCTBHE B MEXIYHAapOIHBIX aKTaX U POCCUHCKOM 3aKOHOJATENbCTBE
YeTKOH (OPMYITUPOBKH MOHATHS “IyOIIMYHOTO MOpsiiKa” BeJET K MHOTOUHCIICH-
HBIM 3JI0yTIOTPEOIEHUSM B NIPaBOINPUMEHUTENBHON NMPaKTHKe, KOTJa CyIbl OTKa-
3BIBAIOT B UCIIOJHEHUH PELICHUH, BBIHECEHHBIX HHOCTPAHHBIMU CylaMH, B J10C-
TaTOYHOW CTETIeHW He 0OOCHOBBIBAs IIPUUKHY, a JIMIIb YKa3bIBas HA TO, YTO CYI,
BBIHECUINH pellIeHHE, SBIAETCS “KOPPYMIHMPOBAHHBIM .

Crenyer OTMETUTD, YTO Takas IpoOiieMa XapakTepHa HE TOJNBKO JJISl poc-
CUICKOH ITPABOIIPUMEHUTEIBHON NPaKTUKU. 110 MHEHMIO MHOTHX CIIELUAINCTOB
B 00JIaCTH MEXIYHApOIHOTO MPaBa, AMHCTBEHHBIM BBIXOJOM M3 CO3JaBIIEHCS
CHTYallUH SBJISIETCS BHECEHHE M3MeHeHHil B Hpro-MIOpKCKyI0 KOHBEHIMIO, CBS-
3aHHBIX C YTOUHEHHEM IOHATHUS “‘MyOIMYHBIN HOPSIOK™.

Jlo Tex mop moka Takue COOTBETCTBYIOIINE H3MEHEHUS He BHECEHBI B Hblo-
MopKCKYI0 KOHBEHIIMIO, EIMHCTBEHHBIM BO3MOXKHBIM BEIXOJIOM M3 CIIOKHBIIEHCS
CHUTYaIlMU SIBJSIETCS] CO3JJaHNE €ANHOOOpa3HOM CyneOHON MPaKTUKK MO TpU3HA-
HUIO ¥ MCIIOJTHEHUIO HHOCTPAHHBIX CYAEOHBIX peIIeHui.

B Poccuiickoit denepanuu nepBsIM 1IAaroM K 3TOMY SIBJISIETCS BBIHECEHUE
cyneOHoit xomerueit Bepxosuoro Cyna Poccutickoit @eneparun OnpeneicHus
oT 25 centa6ps 1998 1., B KOTOpOM MyOIUYHBII TOPSIOK OMpeeieH KaK “OCHO-
BbI OOIIIECTBEHHOIO CTPOsl pocchiickoro rocymapcrsa”. IIpu 3ToM OroBopka o
MyOJIMYHOM MOPSIIKE BOZMOXKHA JIUIIB B TEX OTAENBHBIX CIIydasX, KOTna npume-
HEHHE MHOCTPAHHOIO 3aKOHAa MOIJIO OBl MOPOIUTH PE3YNIbTaT, HEAOMYCTHUMBIH ¢
TOYKH 3peHHs] poCCHICKOro npaBoco3HaHusa. Kpome Toro, B ykazanHoM Ormipene-
nernu CyneOHOM KOJJIErHU 10 TPaXKIAQHCKUM JieJlaM CIEJIaHbl Clienylome 00-
IIMe BBIBOABI OTHOCUTEIBHO MIPUMEHEHHUS CCBUIKM Ha ITyONUYHBIA MOPSIOK IpU
OTKa3e B HCIOJHEHUH MHOCTPAHHBIX CYIeOHBIX PELIeHHUI:

1) Ha myOnu4HbIi NOPSIIOK HENB3sl CChLIATHCS, KOT/Ia MaTepHaIbHBIM YacT-
HBIM TIpaBoM (KOTOPOMY OBUIO MOAYMHEHO CIIOPHOE MPaBOOTHOIIEHHE) OBbLIO
4acTHOE IPaBO TOTO TOCYJapCTBa, B KOTOPOM HCIpAIIWBAETCs NPU3HAHUE U UC-
noiHeHue cynaeOHoro pemieHus. CyneOHas KOJJIETHS MO TPa)KIAHCKUM JielaM
Bepxosroro Cyna P® B cBoem OnpeneneHuu ot 25 ceHTa0pa 1998 1. ueTko yka-
3aiia: “PernieHne apOUTPaKHOTO Cy/Jla OCHOBAHO Ha HOPMaxX POCCUICKOTO rpaXkia-
HCKOTO 3aKOHO/IaTEJIbCTRA,... BOOOIIE UCKITIOYaeT BO3MOXKHOCTh CCBHUTKH Ha Hapy-
HIeHWe MyOJIMYHOTO MOPSIKA, TOCKOJIBKY MPUMEHEHHE HOPM HAIMOHAJIBHOTO
pOCCHICKOro IpaBa He MOYKET TPAKTOBAThCA KaK HapyLIeHHUE IyOIUIHOTO HOPSII-
ka P®”. HecMoTps Ha 9T0, poccuiicKue Cynbl 00LIel IOPUCANKIUH YacTO CChI-
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JIAIOTCSI Ha IMyONUYHBIN MOPSAA0K IPH OTKa3e B UCIIOJIHEHUH pelleHnit MexTyHa-
POIHOTO KOMMEPYECKOTo apOUTPaXKHOTO cyna npu ToproBo-npoMBIIIICHHOH ma-
nate Pocculickoit denepanuu.

2) Cyn, B KOTOPOM HCIIPAIINBAETCS UCIIONHEHHE PEeIIeHUs] MEXIyHapOIHO-
ro KOMMEpYECKOro apOuTpa)ka, He BIIpaBe MepecMaTpUBAaTh €ro BHIBOABI IO CY-
MIECTBY CIIOPA, 33 UCKIIIOYSHUEM CIIYYaeB MPsIMO MPEAYCMOTPEHHBIX 3aKOHOM “O
MEXKIYHAPOTHOM KOMMEPUECKOM apouTpake”.

2.3. HekoTtopble npo6nembl pecdopmbl
MHCTUTYTOB NpaBoONpPUMEHEHUA

2.3.1. CydebHas peghopma

[MpaBocynue sBIsiETCS MCKIIIOYMTENBHOM (DYHKIMEH, COCTaBISIOIICH CO-
nepxanue cyneonoi Biactu (ct. 118 Koncrurynuu PO, cr. 1 3akona “O cymne6-
Holi cucteme Poccuiickoit @enepannu’)”. HBIME CIIOBaMH, TIPaBOCYHE — 3TO
HMMEHHO Ta 4YacTh CYJONPOM3BOJCTBA (KOHCTUTYILIMOHHOTO, IPaKIaHCKOTO, YTo-
JIOBHOTO, aMHHUCTPAaTHBHOTO, apOWUTPaKHOT0), KOTOpask COCTOMT B OCYIIEC-
TBJICHUU MPAaBONPUMEHUTENBHON NESATEIbHOCTH U HE MOXKET UMETh SBHBIX WU
MIPSIMBIX aHAJIOTOB (CYOCTHTYTOB) B OOIIIECTBE.

B nepsom Iocnanunu peiictBytomero Ipesunenra PO ®denepansnomy Cod-
pannto “TocynapctBo Poccus™ peus naer aumib 00 YHHKXEHHH CYA0B (MTHOPHUPO-
BaHWW WX PEIICHWH MECTHBIMH BIACTSMH) KaK IPOSIBICHHE OOLIeH TeHICHIMN
nenenrpanuzanun (ITyrun, 2000). “ITpuopurerHsle 3anaun [IpaBurenscrsa Poc-
cuiickoit @enepanun Ha 2000-2001 roxpr” HE YIOMUHAIOT JaHHYIO TpodiemMy. B
¢dyHnameHTanbHbIX “‘OCHOBHBIX HAlpaBIEHHUSIX COLUATbLHO-9KOHOMUYECKOH MMo-
nutuku [IpaBurensctsa Poccuiickoit denepanuu Ha JOATOCPOUYHYHO MEPCIEKTU-
BY” peub 0 mpodieMax cyaeOHOM CHCTEeMBI I JIMIIh BEIOOPOYHO B KOHTEKCTE C
JpYTUMH KOHKPETHBIMH BOIIPOCAMH.

OueBUTHO, YTO CyAeOHBIM OpraHaM HEMpOCTO CIPABIATHCS C 00BEMOM KOM-
MEpUYECKUX HCKOB, HEYKJIOHHO PACTYIIM CO BpEeMEHH Hadajia peopM: 3Ta mpoo-
neMa erie OosblIe 000CTPSIETCSI OTPOMHBIM YHCIIOM TTOTIPABOK B 3aKOHOATEIb-
ctBe. OtTcraBaHMEe OT MPOUCXOASIIUX U3MEHEHUH, HETOCTaTOUHAs MOJArOTOBKa,
OTCYTCTBHE OIBITA, HEJOCTATOK MPELEICHTOB U 00IIas HEXBaTKa PeCypCcoB JaB-
HO TIpECIICAYIOT CyA€OHYIO CHCTEMY, YTO M BEJIET I04ac K BHIHECEHHIO COMHHU-
tenbHbIX perennit (OICP, 2002).

Y TlompoOHee o cyneOHO# cucreme Poccum cm.: Tamyso, 2000; Crenosckuii, 1999;
Gustafson, 1999, ch. 7.
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BwMmecTe ¢ TeMm Takue caMOCTOsITeNIbHBIE TPOOIIEMbI, Kak (pHHAHCOBOE 00ec-
neyeHue, KBanpuKaus cyael, KOppyMIHPOBAaHHOCTh CYJOIPOU3BOJCTBA B 11e-
JIOM WY 32aBHCUMBIii (4aCTO 0OBEKTUBHO) (heiepasibHbIH I PErHOHATBHBIN CyIl
He MeHee akTyalbHbI. [locienHee, B 4aCTHOCTH, IPSMO YIIEMIISIET KOHCTUTYIIH-
OHHBIE TIpaBa TpaXKJaH W IOPUAMYECKHUX JUll, 0o ¢axrnueckuMm dominus litis
(x03sTMHOM TIpOIIecca) CTAHOBATCS OpraHbl MCTIOJIHUTENbHOM BIacTu”. YacTeIMu
SIBJISIIOTCSI OTIMCaHHBIE BBIIIE POOJIEMBI JBOHCTBEHHOW CYyJeOHOM MPAKTHKH.

Crayio ye 0oOLIeNpU3HAHHBIM, YTO apOUTPaXX MCIONB3YeTCsl B PErHOHAx
Kak 3 (eKTUBHOE CPEACTBO BHITECHEHHUS C TIPEIIPHUSITHII HEBBITOJAHBIX MECTHBIM
BJIACTSIM COOCTBEHHHMKOB (YIpaBisronux koMmanuii). CymeOHoe pelieHue “mpo-
TUB” TyOepHaTopa (B TeX CiIydasx, KOrJa eCTh 3aMHTEPECOBaHHOCTD BIIAcTeil) sIB-
JIIETCSI PEIKOCThIO. B 00IIIeH jke Macce, MO OIEHKE, BBIMOIHACTCS JIHIIL OKOJIO
50 % pemennii apoutpaxusix cynos (Hosompyackwuii, 2000). M3BecTHB U city-
Yau, KOrjaa aJIMUHHACTPALUU NPENIpUITHI, IPU3HAHHBIX OaHKPOTaMH, He 00Ka-
JIOBAJIM PELICHHS CYIO0B, a MOITyYald He(hOPMAIBHYIO CAHKIMIO MECTHOI BIacTu
HE BBITIONIHATH TaKUe pelleHus. B 3Toi CBS3U 9KxcmeppumopuanbHocmes apoum-
PAdICHBIX CYO08 SBISIETCS TPUHIUITAAIBLHBIM JIEMEHTOM CY/IeOHON pedOpMBI.

Buanmo, s paccMoTpenust nen B cepe HapylieHus paB COOCTBEHHOCTH
(MHBECTOPOB, aKIIMOHEPOB) 11E7ECO00Pa3HO:

* (opMHUpOBaHHE CHEUUATM3UPOBAHHBIX CYIEOHBIX COCTABOB JIJIS
paccMOTpeHHs, B YaCTHOCTH, aJMMHUCTPATUBHBIX IeJl, CO3JaHHe
CIeLUaTM3UPOBAHHOTO MO/PA3/ICICHUS apOUTPaKHBIX CYIOB, 3a-
HUMAIOIIUXCS KOPIOPAaTUBHBIMH HCKaMH ¥ UCKaMH 110 LIEHHBIM Oy-
Marawm;

* OoJiee WIMPOKOE (HE TOJILKO B 8 OKpYrax) pa3BUTHE HHCTHTYTA ap-
OUTpaKHBIX 3acenaTesniel (KOTophle, IO CYTH, SBISIOTCS BBICOKOII-
podeccroHANBHBIME JKCIIEPTAMH 110 KOHKPETHBIM BOIIPOCaM);

* paccieI0BaHUE CePhE3HBIX CIIydaeB MOIIEHHNYECTBA BBICIIUM PY-
KOBOJICTBOM KOMITaHMH, YbHM aKIUU OOpaIlaloTcs Ha OTKPBITOM
pBIHKE, B oTHOIIeHUH npennpusatuii (O93CP, 2002);

* paclpoCTpaHEHHE U TPEeNOCTaBICHHE IS OTKPHITOTO JOCTyIa

** KoMMeHTHpYs BOIIPOC O JaBJIEHUHU Ha CyIeOHYIO BIaCTh TOCPEACTBOM “3aKpPBITHIX” HIpa-
BOBEIX TexHonoruii, IIpencenarens BAC PO B.® . SkoBneB ormeuaer: “Y Hac cyneOHas
BJIACTh IPAKTHMYECCKH He 3ainuineHa. Ha Hee He 1aBUT TOJIBKO JEHUBBIA. XOTSA B YrOIOB-
HOM KOZIEKCE €CTb CTaTbH, OOBSBILIONINE IIPECTYITHBIM BCSKOE JaBIeHHE Ha CyH C IEbI0
JOOUTHCS OT HETO BEIHECEHUSI HEMPaBOCYAHOTO IPUTOBOpa WK perieHus. U ecTs yromos-
Hasl OTBETCTBEHHOCTD 32 HEHCIIOJIHEHHE CyleOHBIX pelIeHu 1 3a HeyBaxxeHHe K cyay. Ho
Jel HeT. JlaBieHue ecTh, CTaTbU B YTOJIOBHOM KOJIEKCE €CTbh, @ YTOJIOBHBIX JIEJI MbI HE BU-
mum” (Skosies, 20026).
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MHCHMEHHBIX CyIEOHBIX 3aKIIOUEHHUN U CY/IeOHBIX pelieHuil B 00-
JIACTH KOPIIOPATHBHOTO TIpaBa, CIOCOOCTBYS TEM CaMbIM KaK KOHT-
pOII0, TaK U UHTEPIIPETALIMHU 3aKOHA CYAbSIMU.

Co3maHue CHenUaIn3upoOBaHHOTO M IeHTpain3oBaHHOTO cyfa (Ctpaxora,
1999), BO3MOXKHOCTH KOTOPOTO MpeAycMoTpeHa 3akoHoM “O cyaeOHOM cucTeme
B P®”, 10/kHO OBITH OCHOBAHO Ha CIEAYIOIIUX MPEANOChUIKAX:

* )KECTKOE OTpaHHMYEHHUE TOJHOMOYHM (Hampumep, ClelUaIn3aIisl
UCKITIOUMTENFHO B 00JIACTH 3aKOHOAATEIbCTBA O IEHHBIX OyMmarax,
0aHKPOTCTBA U KOPIIOPATHBHOTO YIPABIICHHU);

* OecrpucTpacTHas MpoLeaypa Ha3HAuYeHHsT BHICOKOKBAIH(DUIIMPO-
BaHHBIX (IPU3HAHHBIX TPO(ECCHOHATIBHBIM COOOIIECTBOM) CYIIEH;

* yBeJIH4YeHUe (PMHAHCHPOBAHUS CyNeOHON CHCTEMBI (B 4aCTHOCTH,
MOBBIIIEHHE 3apab0THOM MIaThI CyIEeHCKOMY KOPITYCY).

Pazpaborannas s [Ipesunenta PO B 2000 r. koHUENIUS CyaeOHO-TIPaBO-
BOW pedopMbI (He cTaBiIas OQUIUATBHBIM IPOIPAMMHBIM TOKYMEHTOM) Ipe/-
nosiarajia cliefyoline HarpaBlieHus CyJe0Ho# pedopMbl:

* YBEJIMYEHHUE KOJUYECTBa cyael (IpUMEepHO B 2 pa3a B TeueHHE 5
JIeT) ¥ UX OIUIATHI IPU OJHOBPEMEHHOM COKPAIleHUH Harpy3KH Ha
OTHOI'O CyAbIO JIJId IMOBBIIICHUA KQUC€CTBA paCCMOTPEHUA OEJT;

* BBe/IeHHE 15-JIETHETO CpOKa MOJHOMOYHH BMECTO TIO>KU3HEHHOTO
Ha3HaA4YCHHA HA OOJIXKHOCTD,

* pelIeHKEe BOIPOCca O IPUMEHEHHUH K CYAbSIM MEp AUCLUIUIMHAPHON
OTBETCTBEHHOCTH U Ju(QepeHpoBaHie Mep CyneOHOH OTBET-
CTBECHHOCTH, IIPUMEHACMBIX K CYIAbAM;

» obecnieyeHne “TIpO3pavyHOCTH CyHeCKOro Kopmyca U cyneOHOM
JIeSITENIbHOCTH;

* OTKa3 OT COIVIACOBAHMS Ha3HAYEHHS Cy[el ¢ OpraHaMu Ipe/CTaBuU-
TEJBHOM BJIACTU CYyOBeKTOB Denepalum;

* 00BeIMHEHNE TpeX BBICHIMX CyAeOHBIX MHCTaHIui (BepxoBHoro,
Konctutynmnonnoro, Briciiero ApOUTpa)kHOTO CYIOB), CO3/1aHKE
eIMHOU CYMeOHOM CHCTEMBI MMyTeM OOBEIMHEHUS CyIO0B OOIIel U
apOUTPaKHOU IOPUCITUKIINH;

* mepexoJ] K CHCTeMe MPEUMYIIECTBEHHOIO HECOBIAICHUs Cyaeo-
HBIX OKPYTOB ¢ aAMUHUCTPATUBHBIM JICIICHUEM,

* BBEZICHHUE alleJULILIOHHOIO Havalla B POCCHHCKHUI CylneOHbIH Ipoliecc;

* pedpopMHpOBaHKE TIPOLECCYATBHOTO MPABa;

* pa3BUTHE CUCTEMBI JIOCYACOHOTO PACCMOTPEHUSI CIIOPOB.

Crenyer OTMETUTh, YTO MHOTHE TIOJIOKEHHS YKa3aHHOE KOHICTIIHH Cyne0-
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HOH pedopMBbl y)ke peai30BaHbl Ha YPOBHE 3aKOHOJATENbHBIX aKTOB. B HacTos-
I1ee BpeMs BEIyTCsl aKTUBHBIC JEHCTBUS MPEXKAe BCEro IO MOATOTOBKE 3aKOHO-
JlaTeNbHOM 0a3bl CyaeOHOH peOpPMBI: 110 NPUHATUIO HOBBIX U BHECEHHUIO H3Me-
HEHMH B JeHCTBYIOIINE HOPMATUBHBIE aKThI, PEryIUPYIOLIe OTHOLICHNS, BO3HU-
KaoIllfe B IIPOLIECCE OCYILECTBICHUS IPABOCYIHS.

[pexxne Bcero ciemyer cka3aTh 00 U3MEHEHUSX U JIOTIOJHEHHSX, BHECEH-
HBIX B DenepanbHbli KOHCTUTYHMOHHBIN 3akoH Poccuiickoit ®@enepaunuu “O
Koncturymmonnom Cyne Poccuiickoit @eneparun’” denepaabHbIM KOHCTUTYIHU-
OHHBIM 3aKOHOM OT 15.12.2001 Ne 4-®3. Bo-nepBbIX, BHECEHBI H3MEHEHHUS U J10-
MOJTHEHUS B HOPMBI 3aKOHBI, KacaroIuecs craryca cyged KoHcTHTynmoHHOTO
Cyna:

1) YBenuuen cpok nmomnomounii cyaeit Koncrtutynmonnoro Cyna ¢ ABeHa -
[[aTy 10 MATHAIIATH JIeT (U 3TOM, YKa3aHHOE M3MEHEHHE BCTYIIAeT B CHITY C
1 suBaps 2005 r);

2) V3 HOpMBI 3aKOHa O HEMPHUKOCHOBEHHOCTH cynedl KoHcTuTyrmoHHOTO
Cyna HCKITIOUEHBI TIONOKEHHS, PaCKPHIBAIOINE TapaHTUH HETIPUKOCHOBEHHOCTH,
B JICUCTBYIONIEH peAakiuu oHa c(hopMyIHpoBaHa KaK OTChUIOYHAs K 3akoHy “O
ctaryce cyneil” u k npyrum noioxeHusiMm ©K3 “O Koncturyunonnom Cyne”.
Kpome Ttoro, ecnu panee cynbsd KOHCTUTYLIMOHHOTO cyfa He MOT OBITh NPHBIIE-
YeH K Kakoi MO0 OTBETCTBEHHOCTH, B TOM YHCIE U IO UCTEYCHHUU CPOKa €ro
MOJHOMOUHH, 32 MHEHIE BBIPAXXCHHOE UM B 3aceaHuu KOHCTUTYIIOHHOTO cyna
HU TIPH KaKuX 0OCTOSATENLCTBAX, TO MOCIIE BHECEHUS] M3MEHEHUH M JONIOIHEHNH
B ®K3 “O Koncruryrmonnom Cyne Poccuiickoit @eneparun’ “cyabst KoHcTuty-
nronHoro Cyna P® He MokeT ObITh MPUBIICYEH K KaKOH JIMOO OTBETCTBEHHOCTH,
B TOM YHCIIE U 110 MCTEYEHUH CPOKa €T0 MOJTHOMOYUH, 3a MHEHUE, 8bIPAJICEHHOE
um npu paccmompenuu oena 6 Koncmumyyuonnom Cyoe P®, eciu monvko ecmy-
NUBUIUM 6 3AKOHHYIO CUTLY NPUSOBOPOM cyOd He OyOem YCMAaHO8IeHd BUHOBHOCT
0aHHO20 CYObU 8 NPECHYNHOM 310YNOMPedIeHUU CEOUMU NOTHOMOUUAMU

3) YcraHoBneHa OTBETCTBEHHOCTh cyleil Koncrutyunonnoro Cyna 3a co-
BepIICHNE AUCIUILUTHHAPHOTO MPOCTYTIKA;

4) IlepeueHb OCHOBAaHUM MPHUOCTAHOBJICHHUS MOTHOMOUKH cynbu KoHCTHTY-
roxHHoro Cyna P® nomnonHeH nonokeHneM, B COOTBETCTBUU C KOTOPBIM IIOJHO-
Mouwus cynsr Koncrurynnonsoro Cyna P® mMoryT ObITh IPHOCTAHOBIICHBI B CITY-
Yae, eClIi B OTHOLICHHUHU Cy/IbU BO30YKJICHO YTOJIOBHOE JIEJI0 JIN0O OH IPUBJICYCH
B Ka4eCTBE OOBUHIEMOTO I10 JIPyrOMY YTOJIOBHOMY JIEIy.

YcraHoBineHa 00513aHHOCTh TOCYAaPCTBEHHBIX OPIraHOB U JIOJDKHOCTHBIX JIAI]
IO TIPUBEICHHUIO 3aKOHOB M MHBIX HOPMATHBHBIX aKTOB B COOTBETCTBHE ¢ KoHc-
tutyiuei PO B cBa3u ¢ pemenneM Koncturynnonnoro Cyna P®, a taxoke mpo-
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Heypa npuseeHus B coorseTcTBue ¢ Koncrtutymmeit PO ykazaHHBIX HOpMAaTHB-
HBIX aKTOB.

Taxoke 3aKOH JTOTIONTHEH TOJIOKEHUEM, B COOTBETCTBUHU C KOTOPBIM IIPHU3HA-
HHe He cooTBeTCTByIoIKUMHU KoHcTuTyyu PO HOpMaTHBHBEIX aKTOB U JOTOBOPOB
WU OTIENbHBIX MX TOJIOKEHUH SIBISIETCS OCHOBAHUEM JIJISl OTMEHBI TTOJOOHBIX
TOJIOKEHHH, COIEepPIKaIINXCA B MHBIX HOPMAaTUBHBIX aKTaX WM JOTOBOPAX.

Crnenyet otMeTuTh, uTo BHeceHne B PK3 “O Koncturynmonnom Cyne Poc-
cuiickoit @enepanun’” U3MEHEHUH U JONOIHEHUH, OMpeNensionuX MpoIeaypsl
npuBeneHus B coorBeTcTBUe ¢ KoHcTuTynueit PO HOpMaTHBHBIX aKTOB M JOTO-
BOpOB B cBs3HU ¢ pemeHueM KoncrutyrmonHoro Cyna P®, sBisercs HeCOMHEH-
HO MO3UTUBHBIM. TeM He MeHee B JaHHOM CIIy4yae Helb3sl He COITIaCUThCS ¢ MHe-
HueM Kukors B. A, KOTOpBIN CUMTAET, UTO peaKIUs yKa3aHHBIX IOJIOKEHUN
3aKOHa JIOJDKHBI OBITh YTOUHEHA:

Heo6xomumMo yTOYHUTH MOJOXKEHU JacTh 4-if ctarbu 79-it DenepanbHOro
KoHCTUTYIMOHHOTO 3akoHa “O Koncturyrmmonnom Cyne Poccuiickoit denepa-
UK, B KOTOPOM HJIE€T pedb O CUTYalllH, B KOTOPOi U3 pemeHust KoHcTuTymon-
Horo Cyna Poccuiickoit @eneparyy o npu3HaHUKA HOPMaTUBHOTO aKTa HEKOHCTH-
TYLIMOHHBIM BBITEKAaeT HEOOXOIUMOCTh OTMEHBI MM U3MEHEHHsI 3TOTO WIH JIpy-
I'MX HOPMaTHBHBIX aKTOB, B CBSI3U C YeM BO3HHKAET NMPOOEJ B IPABOBOM PETYJIH-
poBaHuH. B Takmx ciydasx rocygapCTBEHHBIN OpraH WM JODKHOCTHOE JIUIIO,
NPUHABIINE HOPMATHBHBIA aKT, NMPU3HAHHBIH HEKOHCTUTYIIMOHHBIM, OOS3aHBI
IPUHATH HOBBIM HOPMATHBHBIM akT (IO JaHHOMY BOIIPOCY), COZIEp KaIluil U 1o-
JIO)keHHe 00 OTMEHE HEKOHCTHTYI[HOHHOTO aKTa WJIH €ro HEKOHCTHUTYLMOHHOU
yacTu. [0 MpUHATHS TaKOro HOBOTO aKTa HEMOCPEICTBEHHO mpuMeHsieTcsa Kouc-
tutyuus Poccuiickoit @enepanyu. B jaHHOM MoNOKEeHUH, KaK U B psijie APyrux
nojioxxeHnt nanHoro degepasbHOr0 KOHCTUTYIIMOHHOTO 3akoHa “O KoHcTuTy-
rmoHHoM Cyne Poccuiickoit @enepanuu’, peus JODKHA UATH HE TOJIBKO O HOP-
MaTUBHBIX aKTaX, HO U 0 jgoroBopax. Mnu e Hazno Bo BceM TekcTe denepanbHo-
TO KOHCTUTYIIMOHHOTO 3aKoHa “O Konctutyunonnom Cyne Poccutickoii @enepa-
UK~ ynoTpeOnaTh TEPMUH “HOPMATHUBHBIN akT” B CMBICIIE, OXBAaThIBAIOIIEM TaK-
K€ M JIOTOBOPHI, ONPENEeNHB 3TO B Hadaje TEKCTa 3aKOHa M YCTPAaHUB BO BCEM
TEKCTe YIOMUHAHHUS O IOTOBOpax Hapsaay C HOPMAaTUBHBIMU akTaMu. Takke B BEI-
IIeHa3BaHHON HOpME CJIeyeT TOBOPUTH O BO3MO)KHOM OTMEHE HE OJHOTO, a Hec-
KOJIBKMX OCHOBAHHBIX Ha HEM MHBIX HOPMAaTHBHBIX akToB. Kpome Toro, siBisercs

2! Kukoth B.A. “DxcriepTHOE 3aKITIOUCHHE O MPOCKTE (eliepallbHOr0 KOHCTUTYIIHOHHOTO
3axoHa “O BHECEHUM M3MEHCHUH U nononHeHuil B denepanbHblii KOHCTUTYLMOHHBIN 3a-
koH 1 O Koncruryunonnom Cyne Poccuiickoit @enepaunn”, BHeceHHOM [Ipe3uneHTom
P®”, nrons 2001 1. (www.hro.org.ru).
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HETOYHBIM TOJIOKEHHE O TOM, YTO JI0 3allOJHEHHs podeia B IPaBOBOM pPeryiiu-
poBaHuM “HernocpencTBeHHO npumMmenseTcs Koncrtutymms Poccuiickoit @enepa-
1uH, nockonbky Konerurynus Poccuiickoit denepanuu B 11000M cirydae ooia-
JaeT OpsSAMBIM JCHCTBHEM U IPUMEHSETCS BCer[a, BHE 3aBUCHMOCTH OT TOIO,
IIPUBEIEH TOT WIX UHOM HOPMAaTUBHBIN aKT B COOTBETCTBUE C HEH WM HET.

Taxoke BO BceM TEKCTe 3aKOHa HETOYHBIM SBIISETCS IMOJIOKEHHE O TOM, YTO
TOT WJIM MHON HOpMAaTUBHBIN akTa wiu norosop Koncturynuonusim Cynom PO
IPU3HAETCS IPOCTO MOJITHOCTHIO MIIM YaCTHYHO HE COOTBETCTBYIOIUM KoHCTHTY-
un Poccuiickoit @enepanuu. B 1aHHOM ciiydae MpaBHIBHO OBLIO OB TOBOPHUTH
0 TOM, YTO HOPMAaTHUBHBIH aKT WK JOTOBOP MPU3HAETCS HE MPOCTO HE COOTBET-
ctytomnM Konctutyruu PO, Ho u He neiictByronmm. Benp Koncturynus PO
obnanaer BhICIICH FOPHIUUECKON CHIIOHN U B Clly4ae, €CJIM HOPMaTUBHBIH aKT WU
JIOTOBOp IIpHU3HaeTCs He cooTBeTCTByIOmUM KoHcTutynnu P®, cooTBETCTBEHHO
OH TepecTaeT JIelCTBOBATh.

Taroke B paMKkax peanusaiuu cyaeOHoi pedopmbl DegepaibHBIM 3aKOHOM
“O BHeCeHMH M3MEHEHMI U JOoTmoNHeHul B 3akoH Poccuiickoit deneparuu “O
craryce cyaeit B Poccuiickoit @eneparun’ ot 15 nexadpst 2001 . Ne 169-D3 ObI-
JI1 BHECEHBI U3MEHEHMSI U ToToHeHus B 3akoH PO “O craryce cyzeit B Poccuiic-
koit denepanmu’. Xorenoch Obl 00paTUTh BHUMaHHE Ha HEKOTOPHIE U3 HUX.

Bo-nepBbIX, M3MEHEHBI TPEOOBaHUs, MpPEAbIBISEMbIe K KaHIUIaTaM Ha
JIOJDKHOCTD CyAbH. JJ0 BHECEHUS U3MEHEHUN U JIONIOJIHEHUH B 3aKOH CYAbEU MOT
ObITh rpakaanud PO, mocturimmii 25 1eT, UMEIONINK BhICIIICE IOPUANICCKOE 00-
pasoBaHue, cTax paboThl O OPUIUUECKON IpodeccHn He MeHee 5 JieT, He Co-
BEPUIMBIINI MOPOYALIUX €r0 MOCTYNKOB, CAABIINI KBaIU(pHKAMOHHBIA JK3a-
MEH M TOJY4YHMBIINN PEKOMEHIAUI0 KBUTN(HUKAIMOHHON Kojuteruu cyne. [Ipu
9TOM Cy/beH BBIIIECTOAIIETO CyAa MOT OBITh Tpaxkaanud PO, nocturmmii 30 jer,
a cyneeit BepxosHoro Cyna P® u Bricuiero Ap6urpaxxsoro Cyna P® — noctur-
i 35 JeT U UMEIOIIHMK CTak pabOThI IO FOPUANYECKOM mpodeccuu He MeHee
10 ner.

3axoHoM “O BHeCeHUH NU3MEHEHUH U fononHeHui B 3akoH Poccuiickoit de-
nepauun “O craryce cyneil B Poccuiickoit @enepannn” auddepeHInpoBaHsl 1
HECKOJIBKO YXXECTOUEHbI TPeOOBaHUS, MpEeNbsBIseMble K KaHAWAATAM B CyIbU
Pa3IMYHBIX CY/IOB:

A) cympu Koncturynmonnoro Cyna P® (tenepb s Toro, utoObl cTarh
cynbeii Korcturymmonnoro Cyna PO rpaxxgannn PO gomkeH 1ocTidh Bo3pacrta
40 jeT ¥ UMETh CTaXX pabOTHI MO FOPUAMYCCKON mpodeccuu He MeHee 15 eT);

b) cynbu BepxoBHOrO cyna peciyOIMKH, KpaeBoro, 00JacTHOTO Cyaa, cyna

2 3akon P® ot 26 uronst 1992 1. Ne 31-32-1.
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ropoza (enepanbHOro 3Ha4YEHHs, CyJla aBTOHOMHOW 00JIaCcTH, Cy/la aBTOHOMHOTO
OKpYyTra, OKpY»HOTO ((pJIOTCKOT0) BOGHHOTO Cy/a, (helepalbHOro apOUTPaKHOTO
cyla okpyra (Tenepb UM MOXeT ObITh TpakaaHuH PO, mocrurmmii Bo3pacra 30
JIET ¥ UMEIOIINI CTaK PabOTHI MO FOPUANIECCKON Mpodeccuu He MeHee 7 JIeT.

KpOMe TOro, BBIIIICHA3BAHHBIN 3aKOH JOIIOJTHCH HOpMOﬁ, B COOTBCTCTBHHU C
KOTOpOﬁ TEOEPb IJIA NOATBEPKACHUA OTCYTCTBHUA Y NPETCHACHTA HAa JOJIKHOCTD
CyZbU 3a00JI€BaHUH, MPETSITCTBYIONINX HA3HAUYEHHUIO Ha TOHKHOCTD CyIbU, Oyner
IPOBOAUTECS €r0 MPEeABAPUTEIHHOE METUIIMHCKOE OCBHIETEILCTBOBAHMUE.

ITo3uTHBHBIM MOMEHTOM SIBJISIETCSI MCKJIIOUEHUE U3 3aKOHA IMOJIOKCHHUS, B
COOTBETCTBHHU C KOTOPHIM CyAbU (eZiepabHBIX CYNOB OOIIEH IOPUCAUKIIH (KPO-
Me cyaei enepaibHbIX apOUTPaXKHBIX OKPYTOB) HA3HAYAIOTCS C YIETOM MHEHUS
3aKOHO/IATENBHOTO (TPECTaBUTEIBHOI0) OpraHa COOTBETCTBYIOUIETO CYObEKTa
Poccuiickoii denepanun.

3aKoH TaKXke JOTMOJIHEH cTaThel 6.1., B KOTOPOH peyCMOTpEH 0COOBIN TO-
PALOK HaJeleHUs IOJHOMOUYUSMH U IIPEKPAILECHUS [T0JIHOMOYMH IIpencenarencit
W 3aMecTUTeNel mpeacenarTeneii CynoB U cTaTbeit 6.2., B KOTOPOH YETKO ompejie-
JISFOTCSI TIOJIHOMOYHS TIpeficeiaTellsl M 3aMecTUTeNel mpencenaTeneil cyaos.

YcraHOBIIEH NMpeJebHBIA CPOK MPEObIBaHKs B AOJHDKHOCTH CYIbU — 65 e,
3a uckimouenueM cyaei Koncrurynnonsoro Cyna, npeienbHbIi BO3pacT mpeodbl-
BaHMS B JODKHOCTH KOTOpBIX, ycTaHoBieH PK3 “O Koncturynnonnom Cyne
Poccuiickoit @eneparum’.

CyliecTBeHHbIE M3MEHEHHsI BHECEHBI B CTaThbi0 3aKOHA, OMPEAEIISAIONIYIO
CPOK TOJHOMOYHMM cynpu. be3 M3MeHEHHs OCTaBIEHO MOJIOKEHHE, B COOTBET-
CTBUHM C KOTOPBIM ITOJTHOMOYHUA CYIAbU P® ne OIr'paHUYCHBI OMPCACICHHBIM CPO-
koM. TeMm He MECHEE, €CJIM PAaHbIIC I/IC‘-IepHI)IBaIOHlI/Iﬁ MEPEUCHb CIIy4acB, B KOTO-
PBIX IMOJTHOMOYUA CyAbHU MOITIU OBITH OrpaHUYCHBI ONPCACICHHBIM CPOKOM, yCTa-
HaBJIMBAJICS MOJOKEHUsAMU camoro 3akoHa P® “O craryce cyneit Poccuiickoit
®deneparyn’, To TENEPh B 3aKOHE JIMIIH AETIAeTCs OTChUIKA KaK K HEITOCPEICTBEH-
HO K HOpMaM 3akoHa PD “O craryce cyneit Poccuiickort ®@enepanuu”, Tak U K
IpyruM (enepaibHbIM KOHCTHUTYLMOHHBIM 3akoHaMm. Kpome Toro, B cOOTBeT-
CTBHH C HOBOI pefakiuel 3aKoHa cynibsi (peaepaibHOro cyna, 3a UCKIIOYeHHEM
Koncturynmonnoro Cyna PO, Bepxosraoro Cyna P® u Briciero ApourpaxHo-
ro Cyna P® B nepBblif pa3 Ha3HadaeTCs Ha JOJDKHOCTh CPOKOM Ha 3 Tofa, 1o uc-
TEYEHUH KOTOPOTO OH MOXET OBITh Ha3HA4YeH Ha Ty e JODKHOCTh 0e3 orpaHu-
YEHUsI CPOKa ITOTHOMOYHH JI0 JOCTHIKEHHS UM TIPEeIbHOTO Bo3pacTa npedbIBa-
HUA B JOJDKHOCTU CyAbU.

B nanHOM ciydae cienyer cornacutbes ¢ MHeHMeM B. M. Muponosa no no-
BOJYy HOBOM pelakiMu yka3aHHOW cTtaTeH 3akoHa PD “O craryce cyneit B Poc-
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cuiickoit @enepaunn™: “B 4.l ct. 121 Koncrutynuu P® cka3ano o HecMeHseMocC-
TU Cyzned. B cBOIO oyepenp OrpaHUdYeHHe CpOKa IOJIHOMOYMM CyAbH I103BOJISIET
CMEHUTH ero 0e3 00bsSCHEeHUs IPUYKH IOClie ero okoHuanus”. “Haiitu o0bsicHe-
HHE OTrPaHMYEHHIO CPOKa IOJHOMOYMHU BIIEPBble M30MpaeMbIX Cyleid BecbMa
CJIO)KHO M C TOYKH 3pPEHHsI MX MPOBEPKH HAa CHOCOOHOCTH OCYILECTBISITH CBOU
HOJHOMOYUS. Belb HeCIoCOOHBIN HCTIONHSTH CBOM 0013aHHOCTH CY/Ibsl, KaK Ipa-
BIJIO, YXOIUT caMocCToATeNNbHO. K ToMy ke B 3aKOHOJATEIbCTBE UMEETCsI 10CTa-
TOYHO OCHOBAHHUH /151 M30aBJICHUs 00IIecTBa OT HEPAAUBBIX Cymei ™.

Takke, eciiy 10 BHECEHUSI U3MEHEHUN U TOTIOJTHEHUW B 3aKOH OJHUM U3 OC-
HOBaHUH JUIs IPEKPAICHUS TOJTHOMOYHH CyIbHU ObLIa HECIIOCOOHOCTB 110 COCTO-
SIHUIO 370POBBS WJIH 110 UHBIM YBAXUTEIHHBIM IPUYMHAM B TE€UCHUE AITUTEIBHO-
TO BPEMEHU HMCIOJHATH 0053aHHOCTH CYy/IbH, TO TENEPh ITOJTHOMOYHS CYAbU MO-
I'yT OBITh MPEKpPAIIEHbI, €CIU OH MPOCTO HECIIOCOOEH M0 COCTOSHHIO 3710POBbS
WY TI0 MHBIM YBaKUTEIBHBIM IPUYUHAM OCYILECTBIIATE ITOJIHOMOYHS cynbu. To,
YTO B IaHHOM CJIy4yae He OIlpe/iesieH HCUEPIBIBAIOIINI TepeueHb 3a00IeBaHul U
IPUYHH, IO KOTOPBIM ITOJTHOMOYHS CyABbU MOTYT OBITH ITpEKpaIlieHbl, MOXKET I0-
JIOKUTH HA4aJIo 3J0yNOTPeOIeHUSIM B 9TOI 00JIacTH 1 0€30CHOBATEIBHOMY MPEK-
paLICHHIO TIOJTHOMOYUH CYIbU.

Ho, noxany#, camblii 00JIbIION OOIIECTBCHHBIH PE30HAHC BHI3BAJIO BBEC-
HHE TUCHUIUTMHAPHOM OTBETCTBEHHOCTH cyaeil. FOpUCTHI U ydeHbIe [o-pa3sHOMY
BBICKA3bIBAIOTCA IO MOBOAY yKa3aHHON HoBauuu. [Ipu 3TOM, €cTh Kak MOJIOXKH-
TEJIbHBIE OT3BIBBI 110 TIOBOJTy HOBOBBEICHNUS, TaK ¥ OTPULIATEIbHbIE, TaK, HApH-
Mmep, B. . MupoHoB* cuuTaer, 4To “BBe/€HHE TUCHMUIUIMHAPHOM OTBETCTBEH-
HOCTH JIeJIa€T CYJbI0 3aBUCUMBIM OT pyKOBoauTeNel cyna. [elicTBuTenbHO, npu
JIOATHFHOM OTHOILIEHHUHU K CyJb€ €My MOTYT U NPOCTUTH OMO37aHue Ha paboty. Ho
CYZIbU, IPOSIBIIIOIIUE CAMOCTOATEIBHOCTD, €/1Ba JIU I10JIy4aT CHUCXOXKACHHUE CBO-
UX PYKOBOIHUTENEH, UM HpPUAETCS OTBEYaTh IO MOJIHOM MporpaMme AWCIHUILIIN-
HapHOU OTBETCTBEHHOCTH. [IpuHATHE TMONOKEHHS O AUCHUIUIMHAPHOW OTBET-
CTBEHHOCTH IIO3BOJIUT PYKOBOAUTEISAM CyIOB U30aBIATHCSA OT HETIOCIYIIHBIX Cy-
Jei. XOoTs cpely cCaMOCTOSITENIBbHBIX CYJeH U CIIeAyeT UCKaTh CHIIBI JJIsl obecre-
YeHHs IpaBOCYAHEM IIpaB U cBOOO] YelIoBeKa U TpakIaHnHa. BBeaeHue nucuun-

» B.W. MuporoB “DxcnepTHoe 3akiroueHre Ha npoekT OexepansHoro 3axoHa “O BHece-
HUU U3MEHeHu u nonosiHeHui B 3akon Poccuiickoit @enepaunu “O craryce cyzneit B Poc-
cuiickoii denepanun”, BHeceHHbIH B [ocynapcrBennyto Jymy Ilpesunenrom PO, 14 uro-
Hs 2001 ©. (www.hro.org/ngo/expert/).

** B.W. MuporoB “DxcnepTHoe 3akiroueHre Ha npoekT DexepansHoro 3axoHa “O BHece-
HUU U3MEHeHui u nonosiHeHui B 3akon Poccuiickoit @enepaunu “O craryce cyzneit B Poc-
cuiickoii denepanun”, BHeceHHbIH B [ocynapcrBennyro Jymy Ilpesunenrom PO, 14 uro-
Hs 2001 ©. (www.hro.org/ngo/expert/).
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JIMHAPHOM OTBETCTBEHHOCTH IIPEBPATUT OKOHYATENILHO PYKOBOLUTEIEH CyHNOB B
HaJ3uparesel 3a CyIbsMH. XOTs IpEAcEnaTelb Cy4a U €ro 3aMeCTUTENH IPEKXIC
BCETO, KaK y’Ke OTMEYaJIOCh, SABJIIIOTCS CyAbsIMU. Bee cynbu JOIKHBI HAydnuThCs ca-
MOCTOSITEJIFHO OpraHU30BBIBAaTh CBOIO PaboTy. B CBs3U ¢ 4eM He HCKIIIOYEHO, YTO
CyIbs BBIHY)KIEH MHOT/A 3aepiKaThcs 3a paMKaMH pabodyero BpeMeHH Ui TOTO,
4TOOBI 3aKOHYHUTH paccMoTpeHue neia. [loaToMy Ha Clieyrouuii 1eHb OH BIIOJIHE
MOXKET TIPUHTH Ha padoTy mo3auee. 1o Bcell BUTUMOCTH, HET HUKAKOW HEOOXOIu-
MOCTH BBOJIUTH JUCIMIUIMHAPHYIO OTBETCTBEHHOCTH cyneil. Benp cynbs, BUAsS CBOIO
0eCIIOMOIITHOCTh Nepe]] AUCIUIIMHAPHOM BIAaCThiO, CTAHOBUTCS 3aBUCHMBIM. Tor-
Jla KaK 3aBUCUMBIH CY/Ibsl HE CIIOCOOEH 00ECIIeUNTh MPABOCYIHEM IIpaBa U CBOOO/IBI
YenoBeKa W TpaxKJaHWHa. BronHe NocTarouHo, YTOOBI MOCTOSHHO AEHCTBYIOIINE
KBaTH()MKAIIMOHHBIE KOJJIETUH CJIEIMIN 32 TEM, YTOObI CY[bU HE JIOIyCKaIlK Hapy-
IIEHUH JAeHCTBYIONIETO 3aKOHOAATENbCTRA .

Taxke CylECTBEHHO M3MEHWICS NOPSIOK NPHUBIECUECHUs Cy[el K YroJOBHOU
OTBETCTBEHHOCTH. PaHbIlle YroJIOBHOE JIETI0 MPOTUB CYABH MOIJIO OBITH BO30YXIEHO
ToJbKO ['eHepanbHbIM ITpoKypopoM PO mpu HaIMuMu Ha TO COMIACHS COOTBETCTBY-
IolIel KBaJIU(UKAIMOHHON KOJUJIETMH CyAeH, a MpOTHUB Cynbd KOHCTHTYIMOHHOTO
Cyna ¢ cornacus Koncturynuonaoro Cypa. ITociie mpuHATHS TONPaBOK pelieH:e Mo
BOIPOCY O BO30Y’KJCHHH YTOJOBHOTO JieJa B OTHOIICHUH CYABH JIHOO O TpHBiIeye-
HHU €ro B Ka4eCTBe 0OBHHAEMOTO TI0 JIPYTOMY YTOJIOBHOMY JIEJTy PHHUMAETCSL:

A) B otHOIeHNHU cynpu KoHctutynmonnoro Cyna P® — ['eHepanbHBIM IPOKY-
popoM PO Ha oCHOBaHMM 3aKIIIOUEHHs Cy/IeOHON KOJUIETHH B COCTaBe Tpex Cynei
Bepxosroro Cyna PO o Hanmmuuu B JeWCTBUAX CYIbH NMPU3HAKOB NMPECTYIUICHUS U
contacus KoncturynuonHoro Cyna PO;

b) B otHomenuu cynsu Bepxosaoro Cyna P®, Beiciiero Apourpaxuoro Cy-
na P®, BepxXoBHOTO cyaa pecyOlIiKy, KpaeBoro, 00JacTHOTO Cy/a, cy/a ropoza de-
JIepabHOTO 3HAYEHWUs, Cyla aBTOHOMHOW 00JIacTH, Cylia aBTOHOMHOTO OKpYyTa, OK-
pyxHOro ((hI0TCKOr0) BOGHHOTO cyna, (eaepaibHOro apoHUTpaxHoro cyaa — [eHe-
paJIbHBIM IIPOKYpopoM PD Ha OCHOBaHUM 3aKJIOUEHMsI KOJUIETMU B COCTaBE TPEX
cyneit Bepxosroro Cyna P®;

B) B oTHOIIEHNH cynpu HHOTO cyaa — [eHepanbHBIM IpoKypopoM PD Ha ocHo-
BaHUH 3aKIIOUEHMS CyHeOHON KOJUIETHHM B COCTaBe TpeX CyIel COOTBETCTBEHHO
BEPXOBHOTO CyJla PECIyOINKH, KPaeBOro, 00IacTHOTO Cyaa, Cy/a roposa denepaib-
HOT'O 3HAYEHHMsI, Cy/la ABTOHOMHOM 00JIacTH, Cyla aBTOHOMHOTO OKpYTa O HAJIMYHU B
JEeHCTBHSX CYJbU MPH3HAKOB MTPECTYIUICHHS U C COINIACcHsl KBAIU(HUKAIIMOHHOM KO-
JICTHH CYIeH COOTBETCTBYIOIIETO CyObekTa PD.

Kpowme Toro, Teneps pazperieHo NpoBOIUTE B OTHOIIECHUH CYJbH ONEepaTHUBHO-
PO3BICKHBIE MEPOIIPUATHS, a TAKXKE CIEJCTBEHHbIE AEHCTBUL.
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ITocne BHeceHMs n3MeHeHUH U nononHeHui B 3akoH PO “O craryce cyneit
B Poccwuiickoit deneparyn’ cyneit MOXHO Oy/eT IIPUBJIEKaTh K a IMUHUCTPATHB-
HOH OTBECTCTBCHHOCTH, IIPHU 3TOM PCHICHUEC O MPUBJICYCHUUN CYJbU K OTBETCTBCH-
HOCTH OyleT IPUHUMATHCS:

A) B otHomeHuu cyabu Koncrurymmonnoro Cyna PO, Bepxosnoro Cyna
PO, Bricuiero Apoutpaxuoro Cyna PO, BepxoBHOIO cy/ia peciyOlIuKe, KpaeBo-
ro, o0nacTHOro cyaa, cyda ropoaa deaepanibHOro 3Ha4€HHs, CyJa aBTOHOMHOU
o0nacTH, cyaa aBTOHOMHOIO OKpyra, OKpPY)KHOTO ((pJIOTCKOro) BOEGHHOTO Cyja,
(benepanbHOro apOUTPaKHOTO Cy/Ia — CyneOHO# KoJUTerueii B cocTaBe Tpex cyaen
Bepxosnoro Cyna P® no npezacrasienuto [ enepansHoro npoxypopa Pd;

b) B oTHONIEHNH CyIBM MHOTO Cyla — CyleOHON KOJIerHei B cocTaBe Tpex
Cynieil COOTBETCTBEHHO BEPXOBHOTO Cy/ia PeCIyOIHNKH, KpaeBoro, 001acTHOTO Cy-
Ja, cyaa ropoa denepanbHOro 3HAYeHus, CyJla aBTOHOMHOH 00J1acTH, Cy/ia aBTo-
HOMHOT0 OKpyra 1o npexacrasienuto [ enepansHoro IIpokypopa PO.

CrnemyeT OTMETHTD, YTO Ha MPAKTUKE yKa3aHHBIE TOJIOKEHUS 3aKoHa OyneT
CJIO’KHO pean30Barh. B mpecce yacTo NpUBOIATCS B IPUMED Cllydayd HAPYIIEHUS
NpaBUJI JOPOXKHOTO IBHXKEHUs. Termepb omrpadoBarh Cyapio 3a “HopokHOE”
NpaBOHApYIIEHHE MOXHO OyIIeT TOJNbKO, aneyumpys k ['eHepanbHoMy IIpokypo-
py P®, xotopslii 3atem OyneT yoexaaTh CyeOHyI0 KOJUIETHIO COOTBETCTBYIOIIE-
IO CyAa B TOM, YTO TOT WJIM UHOU CyIbsl, K IPUMEDY, IPEBBICUII CKOPOCTb.

Kpowme Toro, 15 nexabps 2001 r. mpunst denepanbHblii KOHCTUTYLIMOHHBIN
3aKkoH Ne 5-K®3 “O BHeceHnn u3MeHeHuil 1 gononHeHni B denepanbHbIi KOHC-
TUTYLIMOHHBIH 3aKk0oH “O cyneOHoit cucreme”. KpaTko 0cTaHOBHMCS Ha MOJIOXKe-
HUSX YKa3aHHOTO 3aKOHa.

[Tocne BeTymieHus B cuily nmomnpaBok B 3akoH “O cyneOHoM cucteme” mpe-
celaTeny U 3aMecTuTenu npencenareneit Bepxosuoro Cyna P®, Briciero Ap-
outpaxnoro Cyna P®, BepXoBHBIX CyIOB pecHyOInK, KpaeBbIX, O0JaCTHBIX CY-
JIOB, CyZIOB TOPOIOB (he/iepabHOTO 3Ha4YEHHs, CYZI0B aBTOHOMHO# 001acTy U aB-
TOHOMHBIX OKPYTOB, PalOHHBIX CYAOB, BOGHHBIX CyIOB, (helepalbHbIX apOuT-
PaXHBIX CYZIOB OKPYTOB, apOUTPaKHBIX CYN0B CyObekTOB PD OymyT HazHAYaTHCS
cpokoM Ha 6 sieT. [Ipu 5ToM, OTHO U TO e JIMIIO MOXKET OBITh Ha3HAYEHO Ha JIOJIK-
HOCTB IpezicenaTelis (3aMeCTUTeNs IpeACeaTelis) OAHOTO U TOTO JKe CyAa HeoA-
HOKpPAaTHO, HO He OoJiee JBYX pa3 Moapsi. 3aKOHOM TaKXKe yCTAHOBIICH MPEAeib-
HBIN BO3PACT MpPeObIBAHUS B TODKHOCTHU Cynbu (hemepaabHoro cyaa — 65 et (3a
uckmoyeHueM cyneit Koncrutyrmonsoro Cyna mpeaensHbIH Bo3pacT nNpedbiBa-
HUS B TOJDKHOCTH KOTOPBIX, KaK yxke Obu1o ckazaHo — 70 ser). Otbop kanaua-
TOB Ha JIOJDKHOCTB CYJIbH Takke OyJeT OCYIIECTBIATHCS Ha KOHKYPCHOM OCHOBE.
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CoBceM HeAaBHO MOCIE HECKOJBKHX JIeT 00cykaeHuid npunar denepanb-
HBIN 3aK0oH “O0 opraHax cyzaeiickoro coodmiectBa B Poccuiickoit @eneparm’™,
OIIpEe/ICNMBIINI ITepeveHb OPraHOB CY/IEHCKOro coodIIecTBa, uX 3a1auu u QyHk-
[[1H, TTOPSIOK UX (OPMHUPOBAHUS U JESITEILHOCTH.

Takxe B paMKax npoBeneHus cyneOHoi pedopmbl 18 nexabpst 2001 . 0611
IPUHAT “pEBONIONMOHHBIN’ YTOJOBHBINA IpolreccyanpHbIit Koxekc PO B3ameH
yCTapeBIIero, MOJIOKEHHUsT KOTOPOTO YacTo NMPOTHBOPEUMIIN JeHCTBYIONIEMY 3a-
KOHOJATEeNbCTBY, npakTuke U Koncturynuu P®. IIpu 3TOM, IporpeccuBHoe 3Ha-
YeHHe YTOJIOBHOIO MPOLECCYaNnbHOro Koiekca PD cocTouT Takke U B TOM, 4TO B
HETo BKIIIOYEHA HOPMa, PENIaMEHTHPYIOIAs 0COOCHHOCTH HAJIOXKEHHS apecTa Ha
IIeHHbIe Oymary.

Ho, HecMoTpst Ha NMpHHATHE Ha3BaHHBIX BBINIE 3aKOHOIATEIBHBIX aKTOB,
elle MHOTO€ MPEICTOHUT CHEaTh C LENbI0 pealu3aluu cyneOHol pedopMbl B
Poccuiickoit denepannu. Tak, kpaiiHe HE0OX0IUMO HpUHATHE HOBOro I'paxa-
HCKOTO TIPOIIECCYaIbHOTO U APOUTPaKHOTO TIPOIECCYaTbHOTO KOAESKCOB (TPOEK-
Thl YKa3aHHBIX JTOKYMEHTOB Y€ NpuHATHI [ocynapcreenHoil Jlymoii PO B nep-
BOM UTCHHH, HO OHH €IIe HY)KIAI0TCs B CEPbE3HOit JopaboTke). Kpome Toro, yke
Tpetuil rox l'ocymapcrBennas [Iyma Poccuiickoit ®enepanuu paccMarpuBacT
HpOEKT (enepaibHOro KOHCTHTYIIHOHHOTO 3akoHa “O cyaax oOmiel IopHucanK-
i B Poccuiickoit @eneparun’, BHeceHHbIN [Ipe3uaentom PD. Jlo HacTosmero
BpEMEHH He NPHHAT BHeceHHbIN BepxoBHbiM Cynom P® 3akonompoekT “O npu-
BEJICHUHU MITATHOW YMCIEHHOCTH Cy/leil M paOOTHUKOB ammaparoB QeaepaibHbIX
CyZIOB OOIIIeH IOPUCAUKIINK B COOTBETCTBUE C HOPMaMH Harpy3Ku™, a TAaKXKe Mpo-
eKT enepanpHoro 3akona “O0 yBeJIMUEHHUH IITATHON YUCICHHOCTH Cynei u pa-
OOTHUKOB armnaparoB apOMTPaXKHBIX CYIOB”, BHECEHHBIH Bricimm ApOutpax-
HeIM Cynom PO. BaxkHoe 3HaueHME TS ACATSIHHOCTU CYI0OB OOIICH FOPUCIUK-
MU uMeeT BHeceHHbI BepxoBHbiM Cynom PO B l'ocymapctBennyto Jymy mpo-
eKT 3akoHa “O0 aIMHUHUCTPATHBHBIX cynax B Poccuiickoit deneparun’. Kpome
TOTO, IO CUX IIOp HE IPUHSITHI 3aKOHOIATeIbHbIE aKThl, 00eCIeyNBAOIINe pea-
3aIMIO TIpaBa KaXI0T0 Ha MOJy4eHUE KBATU(PHUIIMPOBAHHOW FOPHINUECKOM ITOMO-
111178

Takum 00pa3oM, B HACTOSIIUN MOMEHT peaju3alus CyneOHOH pedhopMbl
TOJBKO Haudanack. [lepBele mIaru yxe cAeNaHbl, HO IMPEICTOUT eIlle MHOToe
HPEANPHHATE, IPHYEM HE TOJIBKO B IUIaHE MPUHATUSA HOBBIX HOPMAaTHBHO-IIPaBO-
BBIX aKTOB, HO U pealM3allu yxe NeHCTBYIONHX.

» denepanbHblil 3akoH oT 14 mapta 2002 . Ne 30-D3.

* Tlocranosnenue V Beepoccuiickoro cwe3na cyneit “O xozxe cyneOHoi pedopmsbl B Poc-
cuiickoil denepanuy U epCIeKTHBAX pa3BUTHs CyneOHOI cucteMsl”, Bectnuk Briciiero
Apbutpaxknoro Cyna Ne 4/2001.
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2.3.2. MicnonHumernbHoOe rnpou3sodcmeo

[Tocne Berymnennst B cuimy 6 HosiOps 1997 1. 3akona “O0 HCTIONHATEIH-
HOoM mipom3BoAcTBe” (Ne 119-@3 ot 21 urons 1997 1) cuTyanus ¢ pearnsam-
el cyneOHBIX pemeHui ymydmmiack. [IpuHATHE CaMOCTOSATEIHHOTO 3aKOHA
OBLJIO CBSI3aHO, B YaCTHOCTH, C HEOOXOIUMOCTBIO:

* perNIaMEHTAlNU HCIIOMHEHMSI HE TOJIBKO CY[ECOHBIX aKTOB CYIOB
oOmiei fopucoUKIMKA U apOouTpaxkHeix cynoB (cdepa T'TIK u
ATIK), HO ¥ TOCTaHOBJICHHUIA IPYTHUX OPTaHOB;

* npeononenus Henocratku ['TIK (TemM He MeHee OTKa3 OT peryia-
MEHTallUA WCIONHEeHus1 cyneOHbix pemreHnid B [TIK BeI3BIBaeT

KPHUTHKY);

* peanu3anus TPUHIIMIIA PaBEHCTBAa 3alIUTHl BceX (QopM
COOCTBEHHOCTH;

* YCUJICHHS OTBETCTBEHHOCTH 3a HEBBINIOJIHEHUE CyIeOHBIX pe-
IICHUH;

* CO3MaHMA MaTEePHAIBHBIX CTUMYIOB I d()PEeKTHBHON paboThI
CyeOHBIX IPHCTABOB-HCIIOTHUTEIEH.

HopmanbHoe (yHKIMOHHPOBaHKE 3aKOHA B 3HAYUTEIHHOW CTENICHH CBS-
3aHO C CO3aHMEM CIIyKObI cyaeOHbIX prucTaBoB (3akoH “O cyneOHBIX MpHC-
taBax” or 21 mions 1997 r., Berymun B cmuty 6 HossOpst 1997 r.). 3aBepinenue
CO3TaHMs BCeX cTyk0 mpexnmnonaranock Kk 1 saBaps 2000 1. Ciryx6a cyneOHBIX
MIPUCTaBOB” BOILIA B cucTeMy MuHIocTa PO u 3aMeHMIIa HHCTUTYT CyAeOHBIX
WCIIOJIHATENeH Tpu paitoHHBIX cynax (JlecHumkas, 1999).

ObecneueHne KOHCTHTYIIMOHHOH HOPMBI O paBEHCTBE BcexX ¢GopMm
COOCTBEHHOCTH COCTOHWT, B YAaCTHOCTH, B TOM, YTO 3aKOH HE IPOBOIUT pa3iH-
YU MKy CyOBEKTHBIM COCTABOM JOIDKHHUKOB. Kax bl TOIDKHUK BIpase (CT.
46) yka3arb T€ BHABI UMYIIIECTBA U MPEAMETHI, Ha KOTOPHIE B3BICKAHHE MOXKET
OBITH 00paIIeHO B MEPBYIO OYepeb, HO (B OTIMYNE OT MPEKHUX HOPM) TIPaBO
OKOHYATEIILHOTO ONPENeNIeHNs] O4ePEAHOCTH B3bICKaHHS ITPUHAUIEKHT Cyaeo-
HOMY IIPHCTaBy-HCHONHUTENI0. Heo0XoMuMo 3aMeTHTh, YTO B COOTBETCTBYIO-
el HHCTUTYLIMOHAJIBHOM Cpejie 3TO CO3aeT MOIIHBIE CTUMYIIBI UI KOPPYII-
LU,

B 3axoHe Tarke OCTaNMCh HepeLIeHHBIMI MHOTHE ITpodiemsl. HoBoe uc-

7 CyneOHble mpucTaBbl (CT. 4 3aKOHA) pas3feleHbl Ha 2 TPYIIbBL CyaeOHbIe IPHCTABEL,
obecrieqrBarONIve YCTAaHOBICHHBIH HOPSIOK NEATEIBHOCTH CYIOB, U CyneOHbIe IpHcTa-
BBI-MICIIOJTHUTEIH, KOTOPBIE HETIOCPECTBEHHO BBINOIHAIOT (DYHKIUH 110 HCIIOIHEHHIO Cy-
JeOHBIX aKTOB M aKTOB JAPYTUX OPTaHOB.
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HOJIHUTENBEHOE 3aKOHO/ATENBCTBO, HECMOTPS Ha HaJIM4Ke Psija MO3UTUBHBIX pe-
IIEHUH, HOCUT MOKa MEePeXOIHbII XapakTep U IOJDKHO COBEPLICHCTBOBATHCS 110
JIMHUU MPEAOCTABIICHNUA WHBECTOPAM JIOIMOTHUTCIBHBIX ITPABOBBIX l"apaHTPIfI. B
YaCTHOCTH, I1eJiecoo0pa3Ho:
* pa3paboTraTh HOBBIH (10 cpaBHEeHHIO ¢ YKa3zoM [Ipe3unmenra PO ot
14 despanst 1996 r.) ucuepnbiBatoIuii (B TOM YUCIIE 1O OYepe-
HOCTH) MOPSIOK 00pariieHus B3bICKaHHsI Ha UIMYIIIECTBO OpraHu3a-
814178
* 3aKOHOJIATENLHO (2 HEe OTCBHUIOYHO, KaK B CT. 50) ompeneiauTh HO-
BbIi (10 cpaBHeHMIO ¢ npuinokeHneM | k ['TIK) mepedens BuIOB
MMYILECTBA IPaXKAaH, Ha KOTOPOE HE MOXKET OBITh O0OpAIeHO B3bIC-
KaHHE IO UCTIOJTHUTCIIbHBIM TOKYMCHTAM;
¢ ICTAJIBLHO PEINIaMEHTHUPOBATHL ITPOBEACHUE Hy6J'II/I‘-IHBIX TOPTOB;
* YETKO ONpPEIeNUTh NMPaBUIIa MPOLEAYpP CyAeOHOTO KOHTDOJI, T. €.
paccMOTpeHHsI B cy/ie jkano0 B3bICKaress MM JO0JDKHHUKA Ha
JeHCcTBUSA CyeOHOrO TpUcTaBa (3T0 TeM Oosiee HEOOXOMUMO B CBSI-
3M C TEM, YTO KOHTPOJIbHbIE (DYHKIIMH OKa3alKCh ‘‘pacIblIeHbI”
MeX1y apOUTPaKHBIMU CYJaMU | CyJlaMU OOILEH FOPUCAUKIIUHN).

IIpaktuka 1998-2002 rr. mokasaia, 4To HapyuieHus 3akoHa “O0 UCIOTHU-
TEJIbHOM IPOU3BOJICTBE” CTAJIH IIOKA IPaBHIIOM, a He UCKIfoueHneM. Kak yxe ot-
MeYaJioch BBIIIIE, 3TO CBA3aHO ¢ 001Iel arMocepoit koppymiuu. YacThIMU sIBIISI-
IOTCA NPU3HAKNU CTOBOpa, OTCYTCTBHUE OTKPLITOTO ayKIIMOHA, 3aHWKXCHUC IICHBI,
peani3anus apecCTOBAaHHOTO UMYIIECTBA B MHTEPECaX KOHKPETHBIX JIUIL (OpraHu-
3allMii), HeNpaBOMEpPHOE 0OpalleHue B3bICKAHUS HE Ha JICHEKHbIE U UHbBIC aKTH-
BBI, @ TOJIBKO Ha aKIIUH. 9t0 O3HA4YacT, u4ToO HOBBIA ME€XaHHU3M HCITOJTHEHHUS cyL[e6-
HBIX PEIIeHUH, CBA3aHHBIN C PONBIO CYNeOHBIX MPHUCTABOB, HE TapPaHTUPYET OT
3JI0yTIOTPEOICHUH.

Bonpimme npo6iaemMpl BO3HUKAIOT M IPU MOMNBITKaX OIEHKH HCTpeOyeMoro
UMyIecTBa. SIpKUM IpUMEPOM MOXeT ObITh Aeio OaHka “HanmoHanbHbII Kpe-
mut”. ITocne 6ankporcTBa Oanka “HarroHansHbid kpenut” B 1995 1. cpemu ero
aKTHBOB ocTajcs maker akiuii Coepbanka P®D (2,33 %). ApOUTpakHBIA CyI
Mockssl B Mae 1998 . caHKIIMOHMPOBaJ MCTPeOOBAHUE ITOTO TAKeTa aKIHH B
nosb3y “HarmoHanbHOTO Kpeaura”, oMHaKo CyaeOHbIe IPUCTABbI HE CMOTTIa BEp-
HyTbh ero u3 Coepbanka PD. 3arem cyneOHbIE TPUCTABHI MOMBITAINCH TOIYYHTh
ot Coepbanka PO nenexHblil skBuBaNeHT. B Mae 1999 1. ApOuTpaxKHbIi Cyn
MocKBBI IPHHAT Takoe pelieHue, Ho npemioxkmwi Coepdbanky PO ocymiecTBUTH
BBITUIATY TI0 HOMHHAITY. DTO O3HA4YaJlo, YTO MUCTPeOyeMblil MTaKeT aKIMi JOJKEeH
ObLT cTOUTH 1,25 MJIH OJUL., COOTBETCTBEHHO Bech COepOank PD — mopsiaka 50
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MIJIH JO/UI. (IpU PHIHOYHOM KamWTalHW3allid Ha TOT MOMEHT okoio 700 muH
JTOJIIL.).

B cBoro ouepenp, CyqeOHbIE HCIIOIHUTENN HE UMEIOT JI0CTaTOYHBIX MOJIHO-
MOYMIl U CPEACTB JUIs MOHMCKAa WMYIIECTBA JODKHHKOB, U MOHMCK YKa3aHHOTO
UMYILECTBAa CTAHOBHUThCS 3a00TOI HMCTIIA, KOTOPBIN y)KE IIOHEC CYIIeCTBEHHBIE
cyneOHble n3zepkku. [lo maHHBIM maBHOTO cyneOHoro mpucraBa Poccuum B.
MenpHukoBa, B 2000 1. u3 23 000 mprcTaBoB TOdBKO 13 % nMenu opuIudeckoe
o0pa3oBaHue, IPOYHE paHee Pa3HOCHIIM TIOBECTKHU B Cyll. MUHUMabHas OTpeO-
HOCTb B YHCJIEHHOCTH MPUCTABOB oleHnBaeTcs B 49 500 paOOTHHKOB.

Heo0xo1umMo coBepIIeHCTBOBATh MOPSIOK HCIIOIHUTEIBHOTO TPOU3BO/ICTBA
KaK I10 JITHUHU Pa3BUTHsI HOpM 3akoHa “O0 UCTIOIHUTEILHOM IPOU3BOICTBE”, TAK
U 110 KOHKPETHBIM TIPOLelypaM, 00s3aHHOCTSIM, BO3HATPaXKICHHUIO, 3aIlIUTE U OT-
BETCTBEHHOCTH Cy/leOHBIX MpucTaBoB (3akoH “O cyneOHBIX npucTaBax’).

Kpome Toro, cymiecTBeHHbIe MPOOIEMbI BOSHUKAIOT C UCIIOJTHEHHEM pelle-
HHUH TPETeMCKNX M MEeXIYHapoAHBIX cynoB. HeoOxomumo paspaborarh crieru-
aJIbHBIE TIPOLIETYyPHI TPUHYIUTENFHOTO UCTIOMHEHHS PEIIeHUH TPETEHCKUX CyI0B
0 CIIoOpaM MEXy TpaKIaHaM¥ M OpraHu3alsiMu. UTo KacaeTcsl MPUHYIUTENb-
HOT'O KCIIOJTHEHUS! PEeIlIeHN HHOCTPAHHOTO Cylia M apOuTpaxa, TO B 3aKOHE 3TOT
BOIIPOC IOYTH HE PETYIUpyeTCs. B To ke Bpems CyIIeCTBYeT JieTajbHas U CIOXK-
Hasl polLielypa PaCCMOTPEHUS Cy/IaMH BOIIPOCa O pa3pellieHnH MPUHYIUTEIbHO-
TO UCTIOTHEHUS pelieHus] HHOCTpaHHOTo cyaa (Hampumep, npoekT ['TIK 1997 r).
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