BBeaoeHue

K xonmy 90-x rr. Poccust “no cremnenu oxsara” CBOETO XO3sIHICTBEHHOTO 3a-
KOHOZATeNbCTBA (PaKTUYECKH BBIILIA B TPYIIITY JIUJIEPOB CPEIU CTPaH C IEePeXo-
HOW SKOHOMHKOH. ['opa3no Oonbliiee OTCTaBaHHE COXPaHSAETCS 10 MOKA3aTellio
“3(h(peKTHBHOCTH TIPUMEHEHHUS] XO3SICTBEHHOTO 3aKOHOAATENIbCTBa (CyneOHas
cucrtema u zip.)".

OTO HampaBjIeHHe 3alIMThl MPaB COOCTBEHHOCTH Ha MPOTsHKeHHH 90-X TT.
OCTaBaJIOCh HaMMeHee JieiicTBeHHBIM. [IpaBOnpuUMEHEHNE W CErofHs SIBISIETCS
Haubornee caadbIM 3BEHOM B CHCTEME 3alUTHI ITPaB COOCTBEHHOCTH.

Bwmecre ¢ TeM 04eBHIHO, YTO JTIOOBIE IPOIPECCUBHBIE U3MEHEHHUS B CYIIECT-
BYIOIIIEM 3aKOHOJATEeNbCTBE, MPOBO3MIALIIEHUE “IUKTATYphl 3aKOHA” OCTAHYTCA
Ha Oymare 0e3 ()peKTHBHOM U KECTKOH CHCTEMbI IPAaBONPHUMEHEHUS U IIPHHY K-
JICHUS K UCTIOJTHEHHIO 3aKOHOATEIbCTBA U KOHTPAKTHBIX 00513aTeNbCTB — HH(DO-
pcMeHTa. B HacTosiee Bpemst CUTYalHs TakoBa, 4To 0e3 paluKaabHOTO U3MEHe-
HUSI CUTyaluy B 00J1acTH MH(OPCMEHTA HHBIE MEPBI 3alIUTHI IIPaB COOCTBEHHOC-
TH CIAHOBAMCS OCCMbICTIEHHbIMU.

Kak ormeuaer K. Dppoy, “B cymHOCTH KaXkaas KOMMepUuecKas oreparus co-
JICPIKUT B ceOe DIIEMEHT J0BEepHsl, 0OCOOCHHO €ClI OHA 3aHUMAeT ONpeeICHHBIN
MIepuoJl BpeMeHH. bbuto OBl BIIOTHE MPaBaoNono0HO yTBEPXKIaTh, YTO OONbIIas
YacTh SKOHOMHYECKOW OTCTAJIOCTH B MUPE MOXKET OBITh OOBSICHEHA HEIOCTATOU-
HOCTBIO B3auMHOrO nosepus” (Arrow, 1974b, p.357)’. ®dopmupoBanue coBpe-
MEHHBIX OTHOIIEHHH YaCTHOW COOCTBEHHOCTH M 00ECIIeYeHNE YKa3aHHOTO BBIIIIE
B3aHIMHOTO JIOBEpUsl TPEOYIOT Pa3sBUTHUA CHEYUATbHOU IKOHOMUYECKOU U Npago-
801l UHPDpaAcMpyKmypul.

OnfHUM W3 HEOTHEMJIEMBIX JJIEMEHTOB Takod WH(PACTPYKTYpHI SIBISETCS
cUcTeMa IEHTPAIIM30BaHHOTO M HE3aBHCHMOTO OT OTACIbHBIX YYaCTHHKOB
(rpynn y4acTHUKOB) HH(OPCMEHTA NpaB COOCTBEHHOCTH M KOHTPAKTHBIX 00513a-
TenbcTB. Hambosee “SKOHOMHUYHBIM™ BapuaHTOM OOecriedeHHs IpaB YaCTHOTO
BJIAJICHUS ¥ KOHTPAKTHBIX 0053aTENbCTB B KOHEYHOM cUeTe HeM30e)KHO OKa3bIBa-
eTcss MHPOPCMEHT, OCYIIECTBISIEMBIH B IIEHTPAIIM30BAHHOM M YHHBEPCATbHOM
TOPSIZIKE TOCYapCTBOM.

Tem He MeHee B Poccnu cirysxOb1 6€301MacHOCTH KPYITHEHWIINX KOMITAaHUH 110
CBOMM BO3MOXKHOCTSIM (BKJTIOHAsI CBSI3M BO BJIIACTHBIX CTPYKTYpax) 4acTo He yc-

' lonpo6Ho cm.: EBRD, 1998, 1999.

? “Virtually every commercial transaction has within itself an element of trust, certainly
any transaction conducted over a period of time. It can plausibly be argued that much of
economic backwardness in the world can be explained by a lack of mutual confidence”.




TYHAIOT TOCYAAPCTBEHHOM CIELCITyk0e KakoH-HHOYIb CTpaHbI CPEAHHX pa3MepoB.
Bpsin 11 310 HEOOXOMMO TS 3AIUTHI TEXHOIOTHYECKUX CEKPETOB MPOM3BOJCTBA,
J0OBIUM WK TIepepabOTKU ChIPbS, TalH Ie0NIOropa3BeAKd. JTO HE YTO MHOE, Kak
“gacTHBII HH(POPCMEHT”, ONIM3KUIA IO CBOeH CyTH K (eofanbHOl cucteme nHpopc-
MEHTa, OCYLIECTBIAEMOro “ClelHaIM3UPOBAHHON” TPYNIHUPOBKOM BOOPYXKEHHBIX
nroniei (B Tepmunoioruu 1. Hopra). MHpIME cioBamu, B TeX Cily4asix, KOraa yObIT-
KM OT HapyLIEHUs] KOHTPAKTHBIX 00s3aTENIbCTB U TIPaB COOCTBEHHOCTH (OTKa3 OT O-
JIaThl TOBapa, OT IIOTAIleHNs J0Jr0B, yiep0, HAHOCHMBIH Pa300HHBIM Hara eHHEeM
U T. I.) ¥ OT TIOMBITOK 3aXBaTa KOHTPOJIS HAJl KOMIIaHUEH (MX OTpa’kKeHHs) OKa3bIBa-
I0TCS JIOCTaTOYHO CEPhE3HBIMU, ISl KPYIHBIX COOCTBEHHUKOB CTAHOBHUTCS BBITO[-
HBIM KYIIUTh ITOKPOBUTEIHCTBO JOCTATOYHO CHJIBHOM BOOPYXEHHOW TPYIIHUPOBKH.
CoBceM He 00s13aTeIbHO IPUBIIEKATh I 3TOTO NPECTYNHbIE TPYNITHPOBKH. J1d 1e-
JIeH YaCTHOrO HH(MOPCMEHTA COBEPIICHHO JIETAIBLHO CO3MAIOTCS PA3INUHBIC “(OHIBI
MOIIEPKKH MTPABOOXPAHUTENBHBIX OPraHoB”, 8 (BYHKIUH BOOPYKEHHOH TPYHITUPOB-
KU BBITOJHAIOT COTPYIHUKH PA3INYHBIX TOCYJAPCTBEHHBIX CHIIOBBIX CTPYKTYP.

HHpOpcMEHT KOHTPAKTHBIX 0053aTENBCTB MOXKET OBITh Jlake 0oJiee BaKeH,
4yeM cama 1o cede 3amuTa npaB coOCTBEHHOCTH. Ecii KoHTpakTHEIE 00s13aTelb-
CTBa TapaHTHPOBAHHO 3AIUIIEHBI U YYACTHUKH XO3SMCTBEHHOTO Ipoliecca yBe-
PEHBI B HaIE)KHOCTH KOHTPAKTHOTO 00513aTeJbCTBA, NpaAgd COOCMBEHHOCIU HOCSAM
oCmamoyHblll Xapakmep.

B curyauuu, koraa KOHTpakTHbBIE MpaBa M 00s3aHHOCTH MOXKHO CUMTATh Ha-
JeKHO 00eCIeYeHHbIMH, aTpUOYThl COOCTBEHHOCTH OOHAPYKHBAIOTCS IpPEXIE
BCETO B CBSI3U C YIIOMHUHABIICHCS HEMOIHOTON KOHTPAkTOB. Kak TOIBKO BBIACHS-
I0TCSI 00CTOSTENHCTBA, OTHOCUTENIFHO KOTOPBIX KOHTPAKTHl He coiepikar (mps-
MBIX) yKa3aHH{ Ha COOTBETCTBYIOIIME MpaBa M O0S3aHHOCTH CTOPOH, HEperia-
MEHTHPOBAHHbBIE COIIALICHHSIMH YCIIOBUSI UCIIONB30BaHUs (DAKTOPOB MPOM3BOI-
CTBa OMpPEJEISIOTCS UX pealbHBIMU cOOCTBeHHUKaMU. [1oaToMy mpaBa coOCTBEH-
HOCTH B TIOCJIEIHEE BPEMs yallle BCETO OMPEAEIIIOTCS KaK 0CTaTOYHbIe — 10 OT-
HOIICHUIO K YCIIOBUSAM KOHTPAKTOB — IIpaBa paclopsLKeHUs M KOHTPOJIA (B Hanbo-
Jiee 3aKOHUEHHOM BHJE JTOT MOAXoA odopmiieH B Mopensx: Grossman, Hart,
1986; 1988; Hart, Moore 1988; 1990; Hart, 1995).

B onpenenennoM cmbicie 3¢ (GEKTUBHOE U OCHOBAHHOE Ha JIEraJbHBIX METO-
JIaX UCTIOJHEHNE KOHTPAKTHBIX 0053aTENBCTB CIYXKHUT, TAKUM 00pa3zoM, 6e3ycioB-
HOW MpPEINMOCHUIKOW 3alUThl MpaB COOCTBEHHOCTH. IIpu 3ToM (GopMHUpOBaHUE
JMCIMIUTMHBI KOMMEPUECKHX 00513aTeNbCTB KaK HEOOXOMMOT0 YCIOBHS peann3a-
I[UH [IPaB YaCTHOIl COOCTBEHHOCTH IPEACTaBIsAET cOOOH AOCTATOUHO CIOXKHBIH
Ipo1Lecc, B KOTOPOM IKOHOMHYECKHE (DAaKTOPBI TECHO NEPETUIETEHBI C COLUATBHO-
TICUXOJIOTHYECKUMH.



Pa3Butne cuctemsl nHdpopcMeHTa mpearnoiaraeT (B KOMILIEKCe ) :

* ayIbHENIIIee COBEPILICHCTBOBAHUE TIPABOBBIX HOPM,

* pa3BUTHE CY/IeOHOTO PETyINPOBaHUs (B TOM YHCIIE KaueCTBO pellle-
HUH Cylla U YCTaHaBJIMBAEMbIX UM MaTCpUAJIbHBIC CAHKIIUN 3a HE-
BBINTOJIHEHHE KOHTPAKTHBIX 0053aTENbCTB),

* (hopMUpPOBaHHE HOBBIX CyIE€OHO-IIPABOBBIX YUPEKACHHH (TpeTelic-
KHe CyIsl U Ap.),

* pasBuTHE NPO(PECCHOHATBHBIX aCCOIMAINM, 00ECIEeUUBAIOIINX
OCYIIIECTBIIEHHE ITUX HOPM (CaMOpEryJIHpyeMBIX OpIraHH3aluii).
Baxmneiimeii 3aiayeil mocieqHUX JOIKHO OBITh Takxke (OpPMHUPO-
BaHMUE B JICNIOBOI1 cpelie IIMBUIIN30BAaHHOM «KYJIBTYpPBI KOHTPAKTaY.

B nepBoM paszene HaCTOSIIEro UCCIeIOBaHUS PACCMAaTPUBAIOTCS TEOPETU-
YeCcKHe TOIXOAbI K MpodieMaM HHPOPCMEHTA MPaB COOCTBEHHOCTH M KOHTPAKT-
HBIX 00513aTeIbCTB. ABTOPHI aHAIM3UPYIOT IPOOJIEMBI pealn3allii X035 HCTBeH-
HBIX MPaB B PHIHOYHON YKOHOMHKE, 0COOCHHOCTH HH(POPCMEHTA MpaB COOCTBEH-
HOCTH ¥ MH(OPCMEHTa KOHTPAKTHBIX IpaB. Ocoboe BHMaHKE yAEIeHO NpodieMe
9KOHOMUYECKUX MOCIIEACTBUI HECOBEPIIEHHOW CUCTEMBI HH(OPCMEHTA.

Bropoii pa3nen mocsieH NpoLeccyalbHbIM aclIeKTaM PacCMOTPEHHUS CIO-
POB B 00JaCTH KOPIIOPATUBHBIX OTHOLICHUH. Cpean TocynapCTBEHHBIX CTPYKTYP
OCHOBHOE BHHMaHHE YJIEJIEHO Mpo0ieMaM PacCMOTPEHUs CIIOPOB B apOUTpax-
HBIX CyZlaxX M cymax oOieil ropucaukiiui. Bompocam cynaeOHol pehopMbl U HC-
HOJIHUTENBEHOTO MPOM3BOJICTBA, & TAKXKE MOABEAOMCTBEHHOCTH KOPIIOPATHBHBIX
CIIOPOB ¥ Mep MO 00ECIIEUESHHIO HCKOB B MPOEKTaX ApOUTPaKHOTO IIPOIeCcCyalb-
Horo kojekca P@ u ['paxknaHckoro nporeccyalbHoOro kopekca P® mocesiieHs
camocrosiTenbHble naparpadsl. [Ipu anannze ocoOEHHOCTEH PaCCMOTPEHUS CIIO-
POB B 00JIaCTH KOPIIOPATUBHBIX OTHOLICHUI B HETOCYAapPCTBEHHBIX CTPYKTypax
BHHMaHHE aBTOPOB OBLJIO COCPENOTOYEHO Ha JIETaJbHBIX (popMax (T. €. KpUMH-
HAJIbHBIA HH(GOPCMEHT CIIEIMAIbHO HE pacCMaTpPUBAJICS) — TPETEHUCKUX Cyldax U
MEXXIYHAPOIHBIX KOMMEPUYECKUX apOUTPAKHBIX CyIax.

[IpenmeToM TpeThero pasjena SBISIOTCS MaTepPHAIbHO-TIPABOBBIE ACTIEKTHI
paccMOTpeHHs e B 00JIaCTH KOPIOPAaTUBHBIX OTHOIICHHH.  AHaIM3HPYIOTCS
0COOEHHOCTH PacCMOTPEHHSI CIIOPOB, CBSI3aHHBIX C HAPYIICHUEM IIPaB aKI[HOHEe-
POB IIpH pa3MeIIeHNH [IEHHBIX OyMar, ¢ 3aK/II0YEHHEM C/IENIOK, B COBEPIICHHH KO-
TOPBIX HUMECTCA 3aMHTCPECOBAHHOCTH, C MNPHU3HAHUCM HeﬂeﬁCTBHTeHBHBIMH
KPYIHBIX CAEJIOK, C 00)KaJOBAaHUEM PEIICHHI COBETOB AUPEKTOPOB, C IPU3HAHH-

> YacTHbIN MHGOPCMEHT U CyAeOHBII HHPOPCMEHT BIOJIHE MOTYT JOIOIHATH JPYT Apyra
(cm. Handley et al., 1997).



€M HeJIeHCTBUTEIILHBIMU PEIIeHUH OOIIMX COOpaHWil aKIMOHEPOB, C OTKAa30M B
perucrpanuy BbIIIYCKOB aKLIUK U NPU3HAHUU BBIITYCKOB aKIUi HEINECHCTBUTEIb-
HBIMH, C TIPaBOM COOCTBEHHOCTH Ha aKI[MM U C PeOpraHu3alueil akKIMOHEePHbIX
o0miecTs.

B 3axnroueHuu npencraBicHbl NPUKIAAHBIE PEKOMEHIAIMY, KAaCaIOLUECs
HEOOXOTUMBIX U3MCHEHHUH B 3aKOHOAATEIILCTBE, a TAKXKE B 001aCTH CyneOHOI pe-
(OpPMBI, HCIOJIHHUTENHFHOTO TPOU3BOACTBA W IPaB PETYIUPYIOUIMX OPTaHOB.
[pencraBneHsl TakxKe 00LIME PEKOMEHJAIIMN OTHOCHTENILHO (OPMHUPOBAHHMS OII-
TUMaJbHOU Mozenu nHpopcMeHnTa B Poccun.

[MpakTHyeckoe WCIIOIb30BAHUE PE3YJIBTATOB HCCICAOBAHUS MOXET OBITh
CBSI3aHO C Pa3pabOTKOM peKOMEHIaIMi 110 KOHIIENTYaJIbHBIM HAIPABJICHUSIM pa3-
BUTHSI CUCTEMBI IIPAaBONIPUMEHEHHSI (IIPEKIe BCETO B KOHTEKCTE 3a]a4 IKOHOMHU-
4yecKoil peopMbl) U MOATOTOBKOM MPOCKTOB M3MEHEHUH U HOBBIX HOPMATHBHO-
NPaBOBBIX aKTOB B Chepe 3aIlUThI IPaB COOCTBEHHOCTH U IPaB aKIIMOHEPOB (HH-
BecTOpoB) B Poccun.

[MoTeHIaabHBIMU MOJIL30BATENISIMH PE3YJIBTATOB PaOdOTHI MOTYT OBITh [Ipa-
ButenbcTBO PO, TocynapcrBennas Jlyma ®denepansHoro Cobpanus PO, dexne-
pajibHasi KOMHCCHS TI0 PBIHKY IIEHHBIX Oymar, MHHHUCTEPCTBO IKOHOMHYECKOTO
paszButus U Toproeiau PO, MuHUCTEPCTBO rOCYIapCTBEHHOrO uMmyuiectsa PO,
Bricmit Ap6urpaxnsiit Cyn PO.



