1. NMpob6nembl HhpopCcMeHTa npaB
COOGCTBEHHOCTU U KOHTPAKTHbIX NpaB:
TeopeTnyeckme noaxoabl

1.1. Peanun3auuna xo3siNCTBEHHbIX NpaB
B PbIHOYHOW 3KOHOMMKE

Haunnast ¢ ¢pusnoxparoB n A. CMuTa 5KOHOMHYECKast TEOPHS NCXOIHUIa U3
TOTO, 9TO (PYHKIIMOHMPOBAHME PHIHOYHOTO XO3SIMCTBA IpEIoyaracT IeHCTBHE
HOpM “‘ecTecTBeHHOTO TpaBa”. KoHKpeTHBIE MpoOIEeMBl peamu3aluu TIpaB
COOCTBEHHOCTH M KOHTPAKTHBIX NTPAB Ha MPOTSHKEHUH ITUTEIFHOTO BPEMEHH He
TIPUBJIEKAIH 0CO00TO BHUMAHMS 3KOHOMHCTOB. Cephe3HBI aHalN3 MPaBOBBIX
HOpM (“TIpaBOBBIX OCHOBaHHII”) KamuTaliu3Ma OBLI MPEICTABICH B JIBA/ILATOM
ctonetnn B paborax Jx. Kommonca (Commons 1924; 1934; o sxmage Kommon-
cacM. Goldberg, 1976). BrirodeHHnI0 HEKOTOPBIX BOTIPOCOB, CBA3aHHBIX C HH(O-
PCMEHTOM XO3SIICTBEHHBIX NTPaB, B c(hepy COBPEMEHHOTO TEOPETHUECKOTO aHAIH-
32 BO MHOTOM CITOCOOCTBOBAJIO TIOSIBJICHHE Kilaccndeckoit ctathh [. bekkepa 00
SKOHOMHYECKHX TpobiieMax “mpecTyruieHus u Hakazanus~ (Becker, 1968) u pa-
6otsl I. Bekkepa u . Cruriiepa, HoCBAMEHHOW HHPOPCMEHTY TPABOBEIX HOPM
(Becker, Stigler, 1974).

BonbIIMHCTBO TEOPETHYECKHX MOZENeH W SMIMPHYECKUX HaOMoneHni
TIPUBOAAT K BBIBOY, COTTIACHO KOTOPOMY B OOJIBIIMHCTBE CITydaeB HHPOPCMEHT
XO3SIMCTBEHHBIX MPaB yaeTcsi 00ecreunTs Oaroaaps B3auMHOH 3aHHTEPECOBaH-
HOCTH YYaCTHHKOB XO3SICTBEHHOTO Tporiecca. JINIIb B HCKITIOYNTENBHBIX CITyda-
SIX TIOCJIEIHUE alleJUTNPYIOT HETIOCPEICTBEHHO K COJCHCTBHIO Cy/IeOHO-TIPaBOBBIX
opranos. lllupokyro m3BecTHOCTh modyumia padora (Macaulay, 1963), B koTo-
PO yTBEPXKIAJI0Ch, YTO TIPH MPOYHX PABHBIX YCIOBUSIX AMEPUKAHCKHUE TIPEIIPH-
HUMAaTeJIN BeChbMa HEOXOTHO NMpHOEraiy K cyaeOHO-IPaBOBBIM MPOIENypaM pe-
IeHnsT KOH(IUKTa (HanpuMmep, KOHGIUKTOB Mexay (Gupmamu). Cpenn mpuduH,
MTOPOXKAAIOMINX MTOAOOHYIO CHTYAIHIO, aBTOPHI 0CO00 BBIAEISUIN BEChMa BBICO-
KHe€ 3aTparthl, MpeAroaraeMble 3alIUTOl CBOETo McKa B cyAe. B mocnemyrommx
paboTax mMcclieoBaTeNy BO3JIaraid HaJeKAbl Ha CIIOHTAHHBIE POIECCHI CaMo-
OpraHM3aIiH, 00ECIICUNBAIOIINE OCTEIEHHOE COBEPIICHCTBOBAHNE KOHTPAKT-
HBIX OTHOIICHUH MEXly yJacTHHKaMH XO3sIMCTBEHHOTo mponecca. Hepenko oan
CCBUTAJIICH MIPH 3TOM Ha IIPUMEP COTPYAHNIECTBA MEKTY COCEASIMH, CTPEMSIIH-
MHUCS YJIaUTh BCe BOHUKAIOUINE KOH(IIUKTHI, HE TpHOeras K CylieOHbIM HHCTaH-
UM M CONIEHCTBHIO OPTaHOB IpaBoropsiaka (cM., Hanpumep, Ellickson, 1991).



VYKka3aHHasi KOHLENIU UCXOIUT, pa3yMeeTCsl, U3 peanuil 3peioid SKOHOMHU-
KM, HAKOIMBIIEH MHOIOBEKOBOW OIIBIT Pa3BUTHs PBIHOYHBIX OTHolIeHHMH. Hac-
KOJIKO Y€TKO MOT OCYILIECTBISTHCS HH(OPCMEHT XO3sIMCTBEHHBIX MPaB (M COOT-
BETCTBEHHO HACKOJBKO BEJIMKa ObLa pOJb AJIEMEHTOB B3aHMMHOTO JIOBEpHs) Ha
PaHHUX 3Tamax pa3BUTHUA PHIHOYHBIX OTHOLICHUNH? P MHTEpecHBIX HcciIeqoBa-
HUM B 00;1aCTH SKOHOMHUYECKOH HCTOPUU CBUIETEIBCTBYIOT, YTO JOCTATOYHO YeT-
KYyI0 CHCTeMy MH(pOPCMEHTa MOXKHO OBLJIO HaOMIONaTh Ha KPYMHBIX (“MEXIayHa-
ponubIx”) sipmapkax yxxe B XI-XIII BB.' BaxkHyto poiib B peryIupoBaHUN TOPTO-
BBIX OTHOIIEHHH WIpali CyIIECTBOBaBIINE OOBEAWHEHUS TOProBIEB (“‘Koanu-
UK, TIONB3YSCh S3BIKOM COBPEMEHHOM TEOpHM) M MEXaHU3MBI MOAIepKAHUA
MeXayHapoqHoi “penyranmu’. HemoOpocoBecTHbIE YYaCTHUKH HCKIIOYAIHCh
U3 KOAJHIIMU W/IIH U3 YHCIIA JIHII, JOIMYCKAEeMbIX K OIepaIiusiM oOMeHa’,

Ha panHux 3Tanax pa3BUTHs PIHOYHOM SKOHOMUKU PEaJIbHBIA KOHTPOIIb 32
COOJTIONIEHNEM YCTaHOBJIEHHBIX CTaHAAPTOB KauecTBa M PHIHOUHBIX COIVIAIICHUN
OCYILECTBIISIIN MPEXKIE BCET0 YaCTHbIE X03HCTBEHHBIE HHCTUTYTHI — 00BeIUHE-
HUSI TOPTOBLIEB, peMECIICHHbIE IIeXH U T. 1. [IpH onpeesieHHbIX YCIOBUAX B3UMa-
HHEM IPUYUTABIINXCA IUIaTeXed MOINIM 3aHMMAaThCs M HaHAThHIC IpeAlNpUHUMA-
TENSIMH TPYIIIIBI BOOPYKEHHBIX JIIONEH, HO 1og00HbIe (OPMBI “‘yacTHOTO MH(DO-
pCMEHTa” HEM3MEHHO BCTYIAIN B KOH(IUKT CO CIOXHMBUIMMHCS K TOMY BpeMe-
HH ITyOJIMYHO-TTPaBOBBIMU HOPMaMH.

BakHbIM 351eMeHTOM (POPMUPOBaHHS WHCTUTYIIMOHAILHON CHCTEMBI, 00ec-
NEeYMBAIOIIEH peanu3aluio MpaB cOOCTBEHHOCTH U KOHTPAKTHBIX MpPaB, MOXXHO
CUUTATh MEPexo/l BhICIINX (“OKOHUYATeNbHBIX ") peleHunii B cepe nHpOpCcMeHTa
K CyAeOHO-IIPaBOBBIM OpraHaM. 3aMETHM, YTO BIUIOTh J0 HACTOSIIEr0 BPEMEHHU
3HAYUTENbHAs YacTh ONEepaIiii, OCYIIEeCTBISIEMbIX YYaCTHUKAMH XO3SHCTBEHHO-
ro Ipoliecca B paMKax CyIIECTBYIOLIETO 3aKOHOAATENbCTBA M CUCTEMBI 3aKIIIO-
YEHHBIX KOHTPAKTOB, PETYIHUPYETCs HEMOCPEICTBEHHO OpraHaMH UCIIOJIHUTEIb-
HOM BacTu. OJTHAKO MOMUTHYECKAsl HE3aBUCUMOCTH CYIEHCKOTo KOpIyca, mpejic-
TaBJISIIOLIETO “TPETHIO BIACTH, ONpPENEseT CYIIECTBEHHBIC Pa3Indusl, KOTOPBIE
MOTYT BO3HUKATh MEX/y PELICHUAMH IIPaBUTEILCTBEHHOTO YHHOBHUKA (CKaXKeM,
TaMOXEHHOTO YHMHOBHHKA, 3aMHTEPECOBAHHOTO B YBEJIWYEHUHU IOCTYIUICHU,
WM TIPEJCTaBUTENI HAA30PHBIX OPraHOB, KOHTPOJIHPYIOUINX COOIOEHIE HOPM
aKIIMOHEPHOTO U aHTUTPECTOBCKOTO 3aKOHOIATEIHCTBA) U PELICHUSAMH 110 COOT-
BETCTBYIOILIEMY BOIPOCY, IPUHUMAEMBbIMU Cy/IeOHBIMH OpraHamu. PerieHus ro-

' [TockoJIbKY Ha TakuWe SpMapKU ChE3KAIHMCh KYIIIbl, AIMEBIIUE PAa3IMIHOE TOITAHCTBO,
MTOJTHOMOYHSI HAIIHOHAJIBHBIX CyIeOHBIX OPTaHOB OKa3bIBAJIHCh BEChMa OTPAaHHYCHHBIMH.
> [logpo6HO cMm. Milgrom, North, Weingast, 1990; Greif, 1989; 1993; Greif, Milgrom,
Weingast, 1994.
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CYIapCTBEHHBIX YHHOBHHUKOB IIPUHATO CUUTATh MEHEE OOBEKTUBHBIMH U cOajaH-
CUPOBAaHHBIMH, OHU Yallle MOT'YyT UCXOAUTh U3 TEKyLIUX 3a1ad, PeIIacMbIX TEMU
WIM UHBIMU IIPABUTEILCTBEHHBIMU BEJOMCTBAMU.

VIMeHHO mo3TOMYy ISl peanu3aliid CXeM ONTHMAIbHOTO HH(pOPCMEHTa
CTOJIb Ba)KHBI: BO-IIEPBBIX, CYLIECTBOBAHUE KOpIlyCca JEHCTBUTEIILHO HE3aBUCH-
MBIX, BBICOKOIIPO()ECCHOHAIBHBIX U COBEPILEHHO HE MOJBEPKEHHBIX KOPPYIILIUU
Cyled M, BO-BTOPBIX, BO3MO)KHOCTb OCIOPUTbH PELICHMs] HEKOTOPBIX rocynap-
CTBEHHBIX OpraHM3alii OTHOCHUTENBHO COOJIOJCHUS MpaB COOCTBEHHOCTH WITU
KOHTPAKTHBIX IPaB B CyAeOHBIX MHCTAHIUAX. SICHO, OJJHAKO, YTO TONOOHAs CHC-
TeMa CIEPKEK U MPOTUBOBECOB (hOPMHUPYETCSI HA MPOTSHKEHUH JUTUTEIBHOTO Tie-
prona. OyHKIIMOHUPOBAHHE CHCTEMbI HHPOPCMEHTA B OOJBIION Mepe 3aBUCHT
HE TOJIBKO OT YPOBHSI 9KOHOMHUYECKOTO Pa3BUTHsI CTPAHBL, HO U OT 0COOEHHOCTEH
COLIMAJIbHO-IIOJINTUYECKON JKU3HM, a TAKXKE KyIbTYPHO-UCTOPUYECKUX Tpaau-
L.

1.2. UIHgbopcmeHm npas cobcmeeHHocmMuU

[MpuBaruzanuu B Poccun B mocieanee BpeMst ObLT MOCBSIIEH 1EbIi psij 1c-
cienoBanuid (cM., Harpumep, Boycko, Shleifer, Vishny, 1995; Radygin, 1995).
31ech e XOTeJIOCh Obl BBIJICIHUT JINIIb HEKOTOPbIE MOMEHTBI, IMEIOIINE CaMoe
HEIOCPENICTBEHHOE OTHOIIEHHE K (DOPMHUPOBAHUIO MPaB YaCTHON COOCTBEHHOC-
TH, TIOCKOJIBKY 9TH HPOLIECCHI 3aBUCST OT KOHKPETHBIX 0COOCHHOCTEH Ipe/IIecT-
BYIOIIETO HCTOPUYECKOTO Pa3BUTHSI.

[TpakTHKa MOCTCONMATUCTUYECKOH ePECTPOMKH XO3IHCTBEHHBIX OTHOLIE-
HUI (paBHO Kak ¥ MPAKTHKa JIEPETyINPOBaHUS U “Pa3roCyapCTBICHUs UMYIIe-
CTBa B Pa3BHUTBHIX CTpPaHaX) CBHIETEILCTBYIOT, YTO CKOJIBKO-HUOYIL 3(dheKTrB-
HBIE TIPOLEYPbI IPUBATU3AIMU BCE e TPeOYIOT 3HAYNTEIHHOTO BPEMEHH Ha UX
MOATOTOBKY M pealn3aluio. B GoNbIIMHCTBE CTpaH ¢ MEepeXoAHONH SKOHOMHKON
MIPOLIeCChl MPHUBATU3AIMU, KaK IPaBHJIO, CHJIBHO OTCTaBajJd OT HaMEYEHHBIX
mporpamm’.

Mexnay TeM B Poccun Ha npotspkernn 1993—1994 rr. B cuny psiaa conuans-
HO-TIOIMTUYECKUX TPUYUH TPOIECC Pa3roCyAapCTBICHUS TPENIPUITHI cTal
CTPEMUTENHHO YCKOpAThCA. [1o TemMnaM n o0ImuM MaciTadaM poccuiicKast pH-
BaTU3alMs B TOT MEPHUOJ SBHO OIepe)kana aHaJOTMYHbIE MPOLECCH B JPYyTUX

’ Ha xondepennnu Amepukanckoro HanmoHansHOTO 010p0 SKOHOMHYECKHX HCCIIEOBa-
HUH, TOCBSIIEHHOH IePEeXOIHBIM SKOHOMUKaM, 0000 OTMEYAI0Ch: BO BCEX MOCTCOLHUA-
JIHCTHYECKUX CTpaHaX TPYAHO OTHICKATH CUTYAIHIO, KOTJa (PaKTHUECKHH X0 MpUBATH3a-
LM HEe OTCTaBal ObI OT “‘3arutannpoBaHHbIX” TeMmoB (Transition in Eastern Europe Vol. 2,
1994, p. 133).
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MOCTCOLMATUCTUIECKNX dKoHOMHUKax llenTpansHoit u KOro-Bocrounoii EBpo-
Bl
B xone passepHyBLIeiics B Poccuu U HEKOTOPBIX JPYTHX OCTCOLUATIUCTH-
YEeCKHX CTpaHaX MOJIUTHYECKOW OOPbOBI BOKPYT MPOOIeM IPUBATH3ALUH HE Ma-
JIYIO pOJIb UTPAJIU UACOJIOTNIECKUE COOOPAKEHHsI, TPUUEM 10 STy IPUYUH 0CO-
OEHHO MOMYJISIPHBIMU OKa3aJICh UJIEH Tiepeady IPeIIpHUsITHII B COOCTBEHHOCTh
“TpyZOBOTO KOMJIEKTHBA . YUUTHIBas TaKHe MOTUBBI HEKOTOPHIE aBTOPHI BBICKA-
3BIBAJIMCH B MOJIB3Y YKa3aHHOTO BapHAHTA: XOTs MepexoJi COOCTBEHHOCTH K “Tpy-
JIOBOMY KOJUIEKTHBY’ HE 00€CIeuMBacT YCIIOBUH Ul paluKalIbHON HepecTpoii-
KHU°, OH TI03BOJISET MPEACTABUTH Bla/lesIbI[aM OOJIBILINHA AOCTY K HH(OpMaIiy U
Oosbllie CTUMYJIOB 1S 3P (HEeKTHBHOTO BEJCHUS XO35HCTBA, YEM TOCIIOJICTBOBAB-
1Iasi 10 9TOro BpeMeHu rocynapctBenHast coocrBeHHocth (Earl, Estrin, 1996).

B ycnoBusix LeHTpalM30BaHHOM IJIAHOBOW SKOHOMMKH JIOMUHHPYIOUIYIO
POJb Urpajia enuHas roCylapCTBEHHAass COOCTBEHHOCTh. B MOMOOHBIX yCIOBUSIX
OTHOILIEHHSI MEXY IPEANPUATHAMH ((PUPMaMH) U TOCYJapCTBOM, BBICTYIIABIINM
B POJIM BEPXOBHOTO COOCTBEHHHUKA, HaIlle BCETO PEryIUpOBAIUCH aIMUHHUCTPA-
TUBHBIM 1yTeM. OOBIYHBIE OTHOLICHUS CITYy)KEOHOTO TOTYNHEHUS CYIIECTBEHHO
MOAM(HUIUPOBAINCH YK€ COBCEM HENPABOBOW MPAKTHKON CTUMYJIOB U Hakasa-
HHUM, OCYIIECTBIISIBIIUXCS “TI0 HAPTUHHON JIMHUU .

[TpaBoBast 0a3a, oOecneuyuBarolas pPa3BUTHE DPBIHOYHBIX OTHOIICHUH,
oopmIsach (M BIUIOTH JIO HACTOSNIETO BPEMEHH MPOJ0IDKAET 0OPMIIATHCS) CO
3HAYNTENIBHBIMU 3ama3/(bIBaHUAMHI. MHOTHE BaKHEHIINe TOKYMEHTBI, PEeryiupy-
IOLIME TIPaBa YaCTHOTO COOCTBEHHMKA, BO3MOXKHOCTH TPOAAXKH U MOKYIIKH HEKO-
TOPBIX BAXHEWUIIMX aKTHBOB M IPOIEXyphl OAaHKPOTCTBa, U ceiyac OocCTaroTcs
BEChbMa HECOBEPIICHHBIMHU MJIM BOBCE OTCYTCTBYIOT. 1 Bce ske 0COOEHHO CyIecT-
BEHHBIM ITPE/ICTABISIETCS CIIEIYIOIee OOCTOSITENILCTBO: AaXKe TOTA, KOTAa CKOJIb-
KO-HUOYJb BaXKHbIE 3aKOHBI WJIM MO/I3aKOHHbIE HOPMAaTUBHbIE JOKYMEHTHI IPHHS-
TBI, OHU JaJIEKO He BCerJa HaXo[AT a/leKBaTHOE OTPaXXCHUE B PEeaJIbHOM JKHU3HU.

B nuteparype npaBa coOCTBEHHOCTH OOBIYHO paccMaTpUBAIOTCS B paMKax

* boree mopOOHEIH aHAIN3 IPEUMYIIECTB U H3AEPHKEK, CBI3aHHBIX C YCKOPEHHBIM pedop-
MHPOBaHUEM OTHOLIEHHH COOCTBEHHOCTH, puBelieH, Hanpumep, B (Nellis, 1999).

* Bonee neranbHO pa3paOOTaHHBIM SKBHBAICHTOM YKAa3aHHOW KOHIIETIIIMY B 3aIIaHON JIN-
Teparype MOXKHO CUMTAaTh TEOPETUIECKHE MOJIETH (DUPMBI, KOTOpast yIPaBISIeTCs] CAaMUMHU
paborHuKamu - labor-managed firm (cm. Vanek, 1970; Mead, 1972; 0030p yka3aHHBIX
KOHIIeNIuii npuBezieH B Bonin, Janes, Putterman, 1993). Hekotopsle Monenu Takoro poxa
B 90-X IT. 00CYy)XIamich u B poccuiickoii nureparype ([loxreposmy, 1997).

¢ DTOMy MEIIAIOT, B YACTHOCTH, CTPEMJIEHHE COXPAHUTh pabodure MecTa 3a WICHAMH “Tpy-
JIOBOTO KOJUIEKTHBA”, CPABHUTEIILHO O0JIee HU3Kasl KAIUTaJIOBOOPYKEHHOCTh TaKuX (GopM
1 MEHBIIasl CKIIOHHOCTH K OCYIIECTBICHUIO PHCKOBAHHBIX HHBECTHIIMOHHBIX POEKTOB.
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pa3BUTON MpPaBOBOW HMH(PACTPYKTYpHl, B TOM YHCIIE CIIOKHBIICHCS CHCTEMBI
KOHTPAKTHBIX MpaB M UX MH(OpPCMEHTa. B MoJ00HBIX TEOPETHYECKUX MOAECISIX
(cm., manpumep, Grossman, Hart, 1986, 1988; Hart, Moore, 1988, 1990) npaBa
COOCTBEHHOCTH OTIPEJIENIAIOTCS KaK IIpaBa Ha OCTATOUHBIH KOHTPOJIb U MIPUCBOE-
HHE O0CTaTOYHOro Joxofa. OnHako Ha HadaJbHBIX 3Talax Mepexoja K 4acTHOMY
BJIAJICHHIO B YCIIOBHSIX MaccOoBOH (“00BaIbHOM”) MPUBATH3AIMH TIOT00HOE OTpe-
JIeJICHUE BEIIHBIX MpaB codcTBeHHOCTH (cM. CyxaHoB, 1999, mi. 2) Moo umeTh
CMBICIT JIMIIb MIPU HAJUYUM pAAa YCIOBHM M, MpEXkAe BCEro, MPH OTIAXEHHON
cucTeMe WH(POPCMEHTa KOHTPAKTHBIX W MPOYUX “‘0053aTeIbCTBEHHBIX MpaB.
Mexay TeM OTCYTCTBHE HEOOXOAMMBIX SKOHOMHUYECKHUX M COIHAIBbHO-IIONHUTH-
YECKHX YCJIOBHHU Ompenersio HeapeKTHBHOCTh HH(POPCMEHTa NMpaB COOCTBEH-
HOCcTHU. J[ocTaTouHO cocnaTbcs HAa OCHOBHOM METOI MPHBATH3AIMU — Nepeaady
COOCTBEHHOCTH “TPYIOBBIM KOJJIEKTUBAM ™, KOTJIa U3/IEPIKKH, CBSI3aHHBIE C JIeNe-
THPOBaHUEM MOJTHOMOYHH (agency costs), NocTHrainu GpaHTaCTHYECKHX MacIlTa-
00B.

[TpoGnembl myOIUYHO-TIPABOBOTO HMH(GOPCMEHTa HMYILIECTBEHHBIX IpaB
ele Ooyee OCIIOKHSIOTCS HETTPO3PAYHOCTHIO OTHOIIEHUH COOCTBEHHOCTH U MOB-
CEMECTHBIM PaclpOCTPaHEHUEM TEHEBBIX XO3SIIICTBEHHBIX onepaiuii. PeanbHbie
BJIAJIEIIBIIB, IPEIIIOYUTAIOIINE BO MHOTHX CIIy4asX OCTaBaThCs B TCHHU, pealln3y-
FOT OTHOIIICHHUS KOHTPOJIS Yepe3 MHOTOUYHCIICHHBIC HouepHue (Hepeako odduiop-
Hble) KOMIIaHUH, KOTOpble (popMajbHO HE CBS3aHBI C BiajeiblieM-OeHeduia-
poM. B HekoTOpBIX city4asx (B KauecTBe OHOTO U3 HanboJiee N3BECTHBIX ITpUMe-
POB MOXHO cociaThcsl Ha 00prOy 3a KOHTpoJs Haj KpacHOSpCKUM aloMHHHE-
BBIM 3aBOJIOM) 33aKPBITOCTh MH(OpPMAIK O PEaJbHON CTPYKTYype aKIMOHEPHOMH
COOCTBEHHOCTH OTIpeNeNsIach IPOCTO HEBO3MOXXHOCTHIO JIETAIBHOTO MPU3HAHUSA
HCTOYHHKOB JICHEKHBIX CPEACTB Y MOKyIaTesel, a Takke METOI0B MPOBEIACHUS
COOTBETCTBYIOIIHX CJIENOK.

Ha nporspxennn 90-X IT. ”HBECTOPHI HEOAHOKPATHO CTAJIKUBAJIUCH HE TOJb-
KO C XaOTUYHBIMH, a HEPEIKO — ¥ IPOTHBOPEUNBBIMU 3aKOHOAATEIFHBIMU HOpMa-
MH, HO U C NPSMBIM HapylIeHUEM 3aKOHOB M OOLICTIPUHSITON MPAKTUKH, KOIJa,
CKa)keM, “BHEIIHHE” (110 OTHOIIEHUIO K OKOIABIIMMCS HOMEHKJIATYyPHBIM BIIACT-
HBIM U KOPIIOPAaTHBHBIM 3JIMTaM) BJIaJeNbLbl KPYITHOTO MakeTa akuui (MM MX
IpeACTaBUTENHN ) He TOJIKO HE MOIVIM pealn30BaTh CBOM IIPaBa Ha y4acTHE B IIPH-
HTUY CTPaTErM4eCKUX PELICHHUH, HO U IPOCTO HE JOITyCKAJIHNCh HA COOpaHUe aK-
nuonepoB’. [lepuonuueckas neuars 90-X IT. H300MITyeT akramu rpyooro Hapy-

’ IlTupokyto u3BecTHOCTH B 90-€ TT. MOIyYHII, HAaIpHMeEp, CITydai, Korja HeMenKasi KoMIia-
Hus “Kuayd”, crienuanu3npoBaBInascst Ha IPOU3BOJICTBE CTPOUTEIBHBIX MAaTepPHAJIOB, HE
CMOIVIa YCTAaHOBUTb KOHTPOIIb HaJl POCCUIICKON KOpIIOpalueil, B KOTOPOU el MpuHaiIexa-
710 GOIBIIMHCTBO aKkui. [IprunHOM MOCIyXMI 0TKa3 MECTHBIX (KPacHOAApCKUX) BIac-
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IIEHUS JJake TOTO HECOBEPIIEHHOTO 3aKOHOIATENIhCTBA, KOTOPOE CYIECTBOBAJIO
B YKa3aHHBIW TIEPHO], U CChIIKAMHU Ha pa3zHOOOpa3HbIe 3JI0yHOTpeOIeH s, B TOM
YHCJIe MacCOBOE PACXMIICHHE COOCTBEHHOCTH, IPEIIPHHUMABIICECS BBHICIIHM
PYKOBOZCTBOM NPHBAaTU3UPOBAHHBIX (QHPM.

Beime orMeuanack ocobasi posib HE3aBUCMMOCTH HaJ[30PHBIX U CyAEOHBIX
OpraHoB; MOCJIENHIE JOJIKHBI CITY)KUTh BBICIIEH MHCTAHIMEH B OCYIIECTBICHUN
KOHTPOJIS 32 COONIONIEHHEM 3aKOHOB, 3allUIIAIONINX MpaBa cobcTBeHHOCTH. Of-
HaKoO TOAJep KUBABLIMKCS MpaBAIIel AIUTOH (IIpex/ie BCEro pernoHalbHBIMU U
MECTHBIMH BJIACTSIMH) COI03 OKOTIABIIIMXCSI HA TPUBATU3UPOBAHHBIX MPEANPHUSITH-
AX “HOMEHKJIATYPHBIX JUPEKTOPOB” C COXPAaHUBIIUMCS C MPEKHUX BPEMEH CY-
JEWCKUM TIEPCOHAIOM OKa3bIBaJICS BechMa 3((EeKTUBHBIM 0apbepoM Ha ITyTH WH-
(dbopcMeHTa npaB COOCTBEHHOCTH.

U Bce xe nepexol K ppIHOYHBIM OTHOIICHHSM [TOCTEIIEHHO OTKPbHIBAJI HOBBIE
BO3MOXHOCTH TIPOJIBMKEHUSI B HAIpaBlIeHUH Oosiee 3(PPEKTUBHBIX CTPYKTYp
COOCTBEHHOCTH M KOPIOPAaTUBHOTO KOHTpOIs. [leiicTBHEe KOHKYPEHTHBIX MeXa-
HHU3MOB TpeOyeT, Kak 0TMEYaJIOCh BHIIIE, YTOOBI 0OBEKTOM KYIUTU-IIPOJaXH Obl-
JIM peasibHble WiIn (PMHAHCOBBIE aKTUBBI, HO HUKaK HE CaMH ITpaBuiia, coOIona-
eMbIe B “phIHOYHOM urpe”. OnTumalbHas cucTeMa HHGOPCMEHTA IPEAIoaraceT,
YTO CaMHM PEIIeHHUs CylNeOHBIX MHCTAHIUM, 3aliINaone npaBa coOCTBEHHUKA
WIIM KOHTPAKTHBIE MPaBa, HUKOMM 00pa3oM He MOTYT MOKYIaThCsl U MPOJaBaTh-
csl.

HetpynHo mokasarb, 4TO B peasibHOM HU3HHU BPSJL JIM MOXKHO PACCUHUTHIBATH
Ha CTPOroe COoOJIoIeHHEe MOJOOHBIX yCIOBUiA. 3BecTHO, HalpuMep, 4To ¥ pU
HOJIHOM OTCYTCTBHHM KaKUX-JIMOO 3JIEMEHTOB DPEHTOOPHUEHTHUPOBAHHOTO (rent-
seeking) moBexeHHs mpencTaBUTENell “TpeTheil BIAcTH’, MpPEANPUHHMATEINb,
npuOeraroIuii K TOPOroCTOSIIUM yciyraM Ooliee KBaIH(DUIIMPOBAHHBIX W/UITU
Oosiee BIUSITENBHBIX IOPUCTOB, IPU MPOYUX PABHBIX YCIOBHAX UMEET OOIbIle
IIaHCOB BBIUTPATh CyAEOHBIH mporiecc. B nmepexonHoi sKoHOMUKe K 9TOMy 0e3yc-
JIOBHO ClielyeT N00aBUTh HATMYUE OTIIQXKEHHOW CHCTEMbI IOOOPOB M B3STOK,
YacTO OKa3bIBAIOIIMX CYIIECTBEHHOE BIMSHUE Ha PEIISHHs OPraHOB MPaBOIIO-
pszka.

B coorBercTBHM ¢ pEWTHHIaMM, KOTOPbIE MCUYMCIIEHBl Ha OCHOBE OIIpOca
IpeANpHHUMATEIeH pa3HbIX CTpaH, npoBeaeHHoro MupossiM 6ankoM B 2000 r.,
UHJIEKC HEKOPPYMIIMPOBAHHOCTH CyA€OHO-IIPABOBOW CHCTEMBI OKa3aJicsi Hanbo-

Teﬁ, BBITIOJIHUTH PEHICHUEC, ICHTPAJIbHBIX Cy}le6HBIX WHCTaHIIHH. prTOfI IpUMEpP — IOBE-
JACHHUE PYKOBOJCTBA KOMIIaHUHN “}OKOC”, KOTOPOE, OIrpasChb Ha pEIICHUEC MECTHBIX cyﬂe6-
HBIX BHaCTeﬁ, IIPpOCTO HE AOIYCTUIIO Ha 06H1ee CO6paHI/Ie AKIUOHEPOB P MHOCTPAHHBIX
HWHBECTOPOB, B TOM YHCJIC aKNUOHEPA, KOTOPOMY PUHAJICIKAIIO 14% Bcero AKIMUOHEPHO-
T'0 KaluTaJa.
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Jiee BBICOKHM B CTpaHax CO “‘CKaHJAWHABCKUM THUIIOM 3aKOHOAATENhCTBA (MEIUaH-
Hoe 3HaueHue 4,65); B cTpaHaX C aHIIOCAKCOHCKUM THUIIOM 3aKOHOIATENLCTBA OH
coctaBun 3,82, a B cTpaHax ¢ repMaHcKuUM TUIIOM — 3,92. CTpaHbl C epexoqHon
HKOHOMHUKOW (TIOCTCONMAIMCTUYECKUX TOCYNApCTBaX) 3aHUMAII CaMOe HHU3KOE
MECTO B pEWTHHIe, MHAEKC HEKOPPYMIMPOBAHHOCTH (MEAMAHHOE 3Ha4deHHe) ObLI
pasen 2,8.

Takum 00pa3oM, HIMEHHO B TEPEXOAHON IKOHOMHKE MOXET CKJIaJbIBaThCs
HECKOITBKO MapajioKcalibHas CUTYalusl, KOrJa B CyAeOHOit cepe B3ATKH, BBICTyIa-
IOIIME B POJIK MOOOYHBIX IUIaTexel (side payments), B HEKOTOPBIX CIydYasX MOTYT
CII0CcOOCTBOBATH peall3aluy NpaB coocTBeHHOCTH. OJJHAKO B YCIIOBHSIX HECOBEp-
IIEHHOTO 3aKOHOJATENbCTBA M CyNeOHOr0 MPOM3BOJIA MOAOOHBIE IUIATEKU MOTYT
CKIIOHATh M K pPEIICHUsM, NpEINoNaraloliuM HapylieHue 3Tux mpaB. Hapsgy c
9TUM HEITb3sl HE BUJIETh CEPbE3HBIX OIIACHOCTEH, HEM30€)KHO BOSHUKAIOLINX B YCIIO-
BHSX KOPPYMITUPOBAHHOCTH OOJIBIIOTO YHCIIA CYACOHBIX paOOTHHKOB.

JlpyriM mposiBICHHEM HEIOCTATOYHON 3alllUTHI IIPaB COOCTBEHHOCTH OKa3bl-
BAETCsl MOBCEMECTHOE PACIPOCTPaHEHHE BCEBO3MOXKHBIX TOOOPOB, OCYIIECTRIIsIE-
MbIX O(UIIMATBHBIMY JIMIAMU® ¥ KPUMHUHAIBHBIMH TPYIITHPOBKAMH; IIPU 3TOM PEYb
UJIET HE O CYIIECTBYIOIINX HAJIOTaX — XOPOIIX OHY HJIX TIOXH, — & O HEYCTaHOBJICH-
HBIX 3aKOHOM 11000pax, B3MMAaeMbIX B YaCTHOM Mopsijike. [10o100HbIe TOMOMHUTEIb-
Hble (BI0OABOK K MHOTOYMCIICHHBIM HaJoraM) IMOBHHHOCTH TaKXe MOTYT CBHUjE-
TEJbCTBOBATh O HECOBEPLUICHHOM HH(POPCMEHTE TIPaB COOCTBEHHOCTH: YaCTHBIE JIU-
1a (Oyap To rocylapCTBEHHbIE YAHOBHUKHU HIIM YYACTHUKH Ma()MO3HBIX IPYIITHPO-
BOK) [0 CYIIECTBY pacIoiaraioT OecrpensTCTBEHHBIM JOCTYIOM K KalHTaly H JI0-
XOZIaM — JIOCTYIIOM, KOTOPBIH JIOJDKEH ObUT OBl MPUHAJUIEKATH JIMIIb UX BIIaJIelb-
1[aM, ¥ 3TO HEeH30eKHO MEHsET YCIIOBHS CKJIaJbIBAIOIIETOC PHIHOYHOTO PaBHOBE-
cusl.

Hcnonb3ys, nanpumep, moxenb C. JxoHcona, [I. Kayhmana, A. lnaiidepa
(cM. Johnson, Kaufman, Shleifer, 1998), MoxHO BBIZEINTS, [0 KpaliHEH Mepe, IBa
pas3neNnsIonIMX paBHOBECH. B 0THOM 13 HUX BBICOKHH ypOBEHb U3bATHH (“‘1eranb-
Hble” HAJIOTH IUTIOC HeO(HUIMaIbHBIE MOOOPHI) OOYKIAET OONBIIOE YHCIIO MPE/T-
pUHHMaTeNei K YBOLY CBOMX KallUTAIOB M3 C(Epbl MPEKHEro UX MPUMEHEHUS; B
JPYTOM — IIPH CPAaBHUTEIHHO HEOOIBIIMX U3BATHSIX TEM Ke (PHPMaM BBITOJTHEE TIPO-
JIOJDKATh U, BOSMOXKHO, JIaXKe PacIIupsITh CBOM OH3HEC.

¥ ITo maHHBIM HEKOTOPBIX 00CIIENO0BAaHMH, IPUMEPHO JBE TPETH PyKOBOAUTENEH Mpennpu-
SITUH CTAJIKUBAIOTCS C IPSIMBIM BEIMOTATEIbCTBOM TOCYJapCTBEHHBIX YMHOBHUKOB (B. Pa-
naes, 1998). IIpoueHT ONpOIIEHHBIX NPEANPUHUMATENEH, NoJIaraBIIuX, 9TO IS ITOTyde-
HUS JIMLCH3UN HEOOXOANMO YIUIATUTh B3ATKY, B Pymbraun cocrasmi 17,0%, B Ilombmre -
19,3%, B CnoBakuu — 42,2%, Ha Ykpausne — 87,5%, a B Poccunt — 91,7% (cm. Johnson,
Kaufmann, McMillan, Woodruff, 2000).
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Jlns coOCTBEHHUKOB KPYIHEHITNX KOMIIAHUH, HAXOSIIUXCS Y BCeX “Ha BU-
ny”, mpobreMa BeIOOpa HECKOIBKO MOAM(DHUIIUPYETCS: pealIbHBINA KalTUTaIl MPE/II-
PHSITHSL HEBOBMOXKHO “YBECTH”’ MOJHOCTBIO, HO MOYKHO YBECTH U3 Chepbl OPHIIHU-
QJILHOTO KOHTPOJISI, HAaTpuMep B “o(h¢iopsr”, OOBIIYIO YacTh TEKYIIHX JEHEX-
HBIX TIOTOKOB, a B psijie CIy4aeB — M HEMalylo 4acTh akTUBOB’. IlogoOHas momu-
THKa, B CBOIO O4Yepe/lb, HAHOCUT HPSMOH yliepO IpyriM COBIIaJeNIblaM KOMIIa-
HUH, a TaKXKe €€ KpeIuTopam.

HecogepieHHblli MHQOPCMEHT IpaB COOCTBEHHOCTH BO3/IBUTAET HEMAJo
NPEensaTCTBUN Ha MyTH 3(P(QEKTHBHOTO KOPIOPATHBHOIO YIpaBlieHHs. Bricokuit
YPOBEHb HE TOJBKO CYIIECTBYIOLIMX HAJIOTOB, HO U OCOOEHHO HEO(DUIHAIBEHO
B3MMaeMbIX IMO0OPOB' mpH aucrepcHON (“aTOMHCTHYECKOH”) CTPYKType
COOCTBEHHOCTH Y HAJIMYUH OOJIBILIOrO YHCIIa aKIIMOHEPOB, (PUTYypUPYIOIINX B Ka-
YECTBE COBNIAJICIBLIEB, MOXKET IIPHBOIUTH K TOMY, UTO JUIS pEalIbHBIX X035eB KOM-
NaHWUM ONTHMAIBHOW OKaXeTCs crparerus “‘noeHus” koprnopamuu — milking
strategy (cM. Tornell, Lane, 1999; Tornell, 1999). B npenenbHOM ciiydae 3T0O He-
U30€XKHO Be/IeT K “panmoHaNbHOI aTtpoduu” GupMBI: PyKOBOACTBO IMOCIEIHEH
yTpaurBaeT CTUMYJIbI K BOCIPUSATHIO TEXHUYECKUX MHHOBALUI U YCKOPEHHOMY
POCTY, IOCKOJIbKY JII000€ TMOBBIIIEHHE PEHTA0EIBHOCTH OYJeT ONepaTHBHO HC-
HIOJIb30BAaHO KaK TOBOJ ISl YBEJIMUEHHSI BCEBO3MOKHBIX U3bSTHH.

Oco0y1o poib B Hea(h(heKTUBHON peann3anny MeMEHTaPHBIX IPaB YaCTHON
COOCTBEHHOCTH WTIpaja M NpPOAOJDKAeT UrpaTh IOJNUTHU3AIMS CYIIECTBYIOICH

° I1. KaprioB, otyiH U3 9KCIIEPTOB B JaHHOW 00IacTH, NEPEUNCIISIET, B YJACTHOCTH, CIEIYIO-
IUe CrocoObl BBIBOAA CPENICTB!
* IIOCTaBKa TOBapa “CBOMM” (ppMaM, B TOM UHCIIE Ha SKCIIOPT, IO 3aHIDKEH-
HBIM LIEHaM;
* [TOKYyTIKa TOBapOB Yy “CBOMX” (DMPM II0 3aBBIINICHHBIM LIEHAM;
* HepaBHOIIEHHAs! MEHA, KOT/Ia CPEACTBOM PacueTa sIBIISIETCS TOBAp WIIH IIeH-
Hast Oymara, peIHOYHasI IleHa KOTOPBIX HIKE HOMUHAIIA,;
* [I0CTABKa TOBapa 0e3 MOCIIE/YOILEr0 PacieTa, B Pe3ylsTaTe Yero BOSHUKAET 1e01-
TOpCKasT 3a/I0JDKEHHOCTb, CITHIChIBAEMast Yepe3 TPH roia Ha YOBITKH Kak Oe3HaIek-
Hast K Boctpeboanmio, 1 T.1. (Kapmos 2001, ctp. 91).
" A. T'paitd n E. Konzmen 3ameqaror: pa3BUTHE HEKOTOPBIX CEKTOPOB POCCHIICKOM
9KOHOMHUKH OCHOBBEIBAETCS Ha OTHONICHHUSX, KOTOPHIE HAIIOMHHAIOT CKopee (eo-
JAJNbHBIN YKJIad, — OTHOIIEHHSX, IPU KOTOPHIX HE TOJHKO MPSMON 3aIUTON HUMY-
ImecTBa, HO M B3UMaHUEM IPUYUTAIOMMXCS IJIATeXeH 3aHUMAIOTCS MOJIyO(QHUIH-
aJTbHBIC WU HeJlerajbHbIe IPYNIIHPOBKH, BEICTYIAIONINE B JaHHOH cepe B Kade-
ctBe “cyBepena” (Greif, Kandel, 1995). Cucrema gactHOro mHpopcMeHnrTa myo-
JINYHO-IPAaBOBBIX HOpM Ooxee moxpoGHO paccmarpuBaercs B (Hay, Shleifer,
1998).
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CHCTEMBI YTBEP)KICHUS U MOJAEp)KaHUs MpaB cobcTBeHHOCTH. HamomHuM, 4TO
OJIH U3 TJIaBHBIX apryMEHTOB B IOJIB3Yy YCKOPEHHON MacCOBOI NpHUBaTH3aLUU
CBOAMJICSI K TOMY, YTO Tepexo/ K 4YaCTHOW COOCTBEHHOCTH IO3BOJIUT PE3KO Cy-
3UTh Cepy MOTUTHUECKOTO KOHTPOJISL, @ TAKXKE 3JI0YNOTPEOICHUH, CBSI3aHHBIX CO
BCEBO3MOXKHBIMH (hOPMaMH PACXHUILEHHsT TOCYAapCTBEHHOrO MmyiiecTa. Tak,
OLIEHUBAsI POJIb MACCOBOW NMPHUBATH3AIMU B OCTCOLUANUCTHYECKON SIKOHOMHUKE,
A. Ulnaiidep B mokmaze Ha KOH(DEPESHIIMH, OPraHU30BaHHONH MHPOBBIM OAHKOM,
YTBEp)KJaJI: TIPH BCEX OTOBOPKAX IMOYTH TOJHBIA KOHTPOJIb, OCYIIECTBIISIEMBIi
Teneps (Iocie IpUBaTH3AINH ) MEHEKepaMH, JIydllle, YeM CyIeCTBOBABIINH pa-
Hee moauTHYecKuil KoHTpoib (Shleifer, 1995, p. 113).

ITono6HOE MPOTHBOMOCTABIEHUE MPEACTABIIETCS JOCTAaTOUYHO YCIOBHBIM,
0COOEHHO MTPUMEHHUTEIBHO K POCCHICKON IKOHOMHUKE: NEHCTBUS pyKOBOAUTENEH
(GbupM TpyAHO NMpPU3HATH HE3aBUCHMBIMH KakK OT (heepaibHOTO NPaBUTENILCTBA,
TaK U OT MECTHBIX OpPraHOB BJIACTH, IIOCTEIIEHHO PaCIIUPSIONINX CBOE BIaJleHHE
aKIMsIMH M CBOE ydacTHe B Jenax MecTHhIX ¢upM. KoHeuHo, mpuBaruzanus
CMOIVIa TIOIOPBaTh YCIOBHUS LEHTPAIU30BAaHHOTO TUIAHUPOBAHUS, M HBIHEIIHASA
BOBJICUCHHOCTb BJIACTEH B J1eNa OT/IENbHBIX KOMIAaHUH (PaBHO KaK U ITyOoKas 3a-
HMHTEPECOBAaHHOCTH MpEAIpUHIMATENIeH B OAEpKKE BIACTEH U B HaJTa)KUBAaHUU
HNOJUTUYECKHUX CBA3EH) CHIBHO OTIMYAIOTCA OT KECTKO OpPTaHM30BaHHOU map-
TUITHO-TOCYAapCTBEHHON HepapXuu MpexxHUX JeT. M Bce ke Haauune 0COOEHHO
MIMPOKHUX BO3MOYKHOCTEH — 3aKOHHBIX U “NONYy3aKOHHBIX — AJIS HOJIUTHYECKOTO
BMELIATEIbCTBA B OCYIIECTBICHNE (YHKIMH XO3IHCTBEHHOTO PYKOBOJICTBA, B
npuHATHE (CyAeOHBIX) PELICHHUH, PETryIHPYIONIMX OTHOLICHUS COOCTBEHHOCTH, B
TOM YHCJIE PEUICHUH 0 CMEIIEeHUH MM Ha3HaYeHUU PYKOBOIUTECH KOMITaHUH,
MOXKET CYMTATHCS OJHOW M3 HanboJiee XapaKTEPHBIX YePT CETOIHSIIIHENH CUCTEMBI
UMYIIeCTBEHHBIX ITpaB B Poccun''. JlocTyn K pacniopsKeHUIO paBaMH KOpIopa-
TUBHOTO KOHTPOJIA €Ilie I0Jr0, T0-BUIUMOMY, OyIeT 0CTaBaThCs BHICOKO IOIHUTH-
3MPOBAHHBIM HE TOJIBKO B IIEPEHOCHOM, HO U B OYKBaJIbEHOM CMBICIIE CJIOBA.

HenocTtarouHo 4eTko OmIpenereHHBIM OKa3bIBaJCsl M caM Kpyr TexX IpaB
4acTHOW COOCTBEHHOCTH, KOTOPHIE MPEIoaraeT peajn3oBaTh HHBECTOp. Mex-
Iy TeM B CUTyalUsAX, KOIAa MMYIIECTBEHHBIE IpaBa OYEPUEHBI HEIOCTATOUHO
CTpOTO, BCETa COXPAHAETCS BO3MOXXHOCTB TOTO, YTO HEKOTOPBIE YYaCTHHUKH CTa-

" O ponu MONMUTHYECKUX (PAKTOPOB B CAMOH IICHXOJIOTHH IPEANPUHUMATENIECTBA MOTYT
CBUJICTENILCTBOBATH PE3YIBTAaThl 00CIeN0BaHus, TpoBeaeHHoro B 1998 1. IlenTpoMm coru-
onornueckux uccienosannii Cankr-IlerepOyprekoro yHuBepcurera. 3agaBaicst BOIPOC O
TOM, 9TO TpeOyeTcsl IS TOro, YTOOBI JOCTHYB ycIiexa B cBoeM Ou3Hece. JIumb Ha BTopoM
Mmecte (16,6 % Bcex ompoIeHHBIX) oka3aiucs orseT: “VmMers nensru”. Ha mepBom Mecte
(17,3 % Bcex pecrnioHaeHTOB) ObUT OTBET: “VIMeTh cBs3H, MOKpOBUTENLCTBO” (be3romos,
1999, crp. 201).
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HYT UCTIONIB30BaTh BCE HECTHIKOBKH H “3a30pbI” B CTPYKTYPE XO3SHCTBEHHO-TIPABO-
BBIX OTHOIICHUH [T U3BJICUCHHS JTUYHBIX BHITO] (CM., Harpumep, Alchian, 1961).

Tak, aHamu3 TeOpeTUIeCKUX MoJieNied KOPHOpaIuu ¢ PaclblICHHBIM BlIaIeHH-
€M aKIMAMH MOKET CBHIETEILCTBOBATh O TOM, YTO NMOAO0HAS CTPYKTypa KOHTPOIS
obecrieurBaeT CpaBHUTEIBHO OoJiee NIMPOKUE BO3MOXKHOCTH JIsI M3BJICYCHHS JIUIIb
HEKOTOPBIMH COBJIaJeIblIaMH, pacIoNaraloIliMU pealbHOM “Cuioil” B pamkax
KOMITaHWH (Yallle BCEro BHICUIMMU MEHEIKepaMH), YACTHBIX BBITOM B ()OpMe PEHT-
HBIX J10X00B (cM., Hampumep, Bebchuk, 1999). OcobenHo OnaronpusiTHbIE yCiI0-
BUSL JUIS peajM3aliii YacTHBIX BBITOJ] CKJIaBIBATINCE B CUTYallUsIX, KOT/Ia IPUBaTH-
3MPOBABIINECS KOMITAHUHU ITEPEXOIUIN B COOCTBEHHOCTD “TPYIOBOTO KOJJIEKTHBA .
B »3Tux cimydasx daie Bcero MpakTH4eCKH OTCYTCTBOBANINM MOHUTOPHHI U KaKoi-
00 KOHTPOJIb CO CTOPOHBI Mpeobianaromieil Macchl pabOTHUKOB, YUCIUBIIUXCS
COBJIaIeJIbIIaMH Kopriopaiiuu. bosee Toro, mockonbKy CIIONIb U PSIIOM Hepeaan3o-
BaHHBIMH OKa3bIBAIOTCS U (POPMANIBHO CYIIECTBYIOLINE KOHTPAKTHBIE TpaBa, KOTO-
pble IPUHUMAIOT Ha ce0sl Y4aCTHUKH XO3SIMCTBEHHBIX ONEpalyii, HEBO3MOXKHO YT-
BEpIKIIaTh, YTO YaCTHas COOCTBEHHOCTb B MOJOOHBIX YCIOBHUSIX MOXET peain3o-
BaThCs B ()OpPME OCTATOUHBIX TIPAB BIIAJIENbIICB.

Takum 00pa3oMm, CKJIaAbIBarOIIAsCs B IEPEXOIHOM IKOHOMHUKE cucteMa nHdo-
PCMEHTa MpeAmnoiaraeT He TOJIbKO Clalyro 3alUTy MO3UINA MUHOPHTAPHBIX aKIU-
OHEpOB, HO U SIBHO HEAOCTATOYHOE IIPAaBOBOE IMOAKPEIUIEHHE MpaB CTOPOHHETO
(BHemIHero) coOCTBEHHUKA, BIAICIONIETO KPYITHBIM akeToM akuuil. Jlo HacTose-
TO0 BPEMEHH COXPAHSIOTCS MHOTOUHMCIICHHBIE OJTyJIeralbHbIe H/UITH TI0XO KOHTPO-
JTUpyeMble “U3BHE” BO3MOXKHOCTH HANPABJICHHUS MOTOKA YHCTHIX JOXOIOB MO “OT-
BOAHOMY” KaHaJy U IIPSAMOT0 pacxXuineHus (“3KCIponpHaliy’) UIMyIIecTBa KOMIIa-
HHH.

Jlo cux mop B HaIlleM H3I0XKEHUHU JIOIyCKajlach BO3MOXHOCTh BBIBOJIa CPEICTB
3a MpeJesbl KOPIIOpaIMy, HO TpeAIoiarajiach 0onee Win MeHee CTaOMIbHas CTPYK-
Typa KOpHOPAaTUBHOTO KOHTPOJs. Temeph ciefyeT OTKa3aThCad M OT ITOW Mmpesro-
cbuiky. HecoBepleHHas cucteMa HHPOPCMEHTa UMYLIECTBEHHBIX TIPAB OCTABISIET
TaK)Ke BO3MOXKHOCTH JUIsL Tiepejiesia COOCTBEHHOCTH M KOHTPOJISL C TIOMOIIBIO pa3-
JIMYHBIX MAHHUIYIAIUNA U TPEXkIe BCEr0 C IMOMOIIBI0 Pa3MBIBAHUS JIONU HeXema-
TEIBHBIX aKI[MOHEPOB. B Tex ciryyasx, Korja MocieIHue MbITaloTCs IPOTHBOCTOATh
MOOOHOMY TIepe/IeNy, UX MOTYT OTCTPaHATh OT IPUHATHUS PEIICHHUH, @ B HEKOTOPBIX
Cllydasx, Kak OTMEYaJoch BbIle, MPOCTO He JIOMyCKaTh Ha obliee coOpaHue aKiu-
OHEpOB, Ha KOTOPOM IPHHUMAETCS COOTBETCTBYIOIIEe pemeHue. beiBumit npence-
narens OenepanbHON KOMUCCHH 110 LIeHHBIM Oymaram /. BacunbeB capkacTiyecku
3aMeyaeT, YTo “HOBasi IMHUCCHUS YK€ CTAHOBUTCSI CHHOHMMOM HapyILIEHHUS MpaB aKLu-
onepa” (Bacunbes, 2001, cTp. 44).
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ABTOpBI JOKJIa/]a O KOPIIOPATUBHOM YIIPaBJICHHUH, IPE/ICTABICHHOTO Ha KOH-
(bepennuro Beemuproro 6anka, 3. bepriiod u O.-J1. don Tagmen ormedaror: B
POCCHICKUX YCIOBHSIX “HOpMaJIbHas MapaurMa KOPIIOPATUBHOTO YIIPABICHHS —
TOYHAsl HACTPOIKa CIEpKEK M MPOTUBOBECOB B PETYIUPOBAHHU COOCTBEHHBIX
UHTEPECOB U OMIOPTYHUCTUYECKOTO MTOBEACHHS — HACTOJIBKO PAJMKAIbHO MEHS-
€T CBOE COJep)KaHHe, YTO K HeH OKa3bIBaeTCs MPOCTO HENPUIIOKHMON TEOpHs
KOPITOPAaTHBHBIX (PMHAHCOB... TPYJHO JaXke NPENCTaBUTh KaKue-I11u00 orpaHude-
HUS JUTSL MHCAIepOB-KIENTOKPATOB, €CIH BCS TOCHOCTBYIOMIAs TOJUTHYECKas
CHCTEMa OKAa3bIBACTCS HECIIOCOOHOW MM HE JKeJaroIledl MPOTUBOCTOSTH HUM...”
(Berglof, von Thadden, 1999, pp. 153 — 154).

Bomnpexku BceM Hazexxaam Ha feiicTBue “nipuniuna Koysa”, B yCloBHsX Bce-
BO3MOXKHBIX 3JI0YMOTPEOIEeHH, YaCTUYHON MM TOJHON SKCIPONPUALINYU J10XO-
JIOB ¥ MMYIIECTBA OAHKOB M MPOMBIIIJICHHBIX KOMIAHUN (YHKIMOHUPOBaHHE
PBIHKOB OOHapy>KHBAaeT pe3yJbTaThl, SIBHO HE CBUAETEIbCTBYIOIINE O Modenax
(BBDKMBaHUM) T€X COOCTBEHHHKOB, KOTOpBIE CyMEIH HallauTh Hanboinee addek-
TUBHBIE XO3IHCTBEHHbIE oneparuy. Hanbonplime TeMIbl HaKOIIEHUS] MOTYT 00-
HapyXUBaTh (M B IEHCTBUTEIFHOCTH YacTO OOHApPYKHMBAIOT) KOMIIAHHH, JIyYllle
BCETO MPHUCIOCOOJICHHBIE K YBOAY aKTHBOB M JKCIPONpPHALMK 00pEeKaeMbIX Ha
0aHKPOTCTBO (PMHAHCOBBIX yUpexaeHHH. [IpruueM (HUPMBI, TEMOHCTPUPYIOIINE
HanOOoNbIIYyI0 3(PPEKTUBHOCT, MOTYT OKa3aThCs BIIOJHE BEPOSTHBIMH IPETEH-
JCHTaMH Ha pojb “TOWHBIX KopoB”. B Poccun HaubomnpInyo H3BECTHOCTH MOITY-
YHJT BBIBOJ KaluTala 3a pyoex Ha cuera Apyrux (oddmopHsix) dhupm, ocymiec-
TBIISIEMBIi KOMIIAHUSIMH-OKCIIOPTEPaMH, TOTIA KaK, HAIPUMep, B YEIICKOH AKOHO-
MHKE Yalle BBIACISIOT TaK Ha3blBaGMBIH TyHHENbHbIH 3 ekt — “tunneling”,
IpeNnoNararolinii CroBOp MEX/y BBICHIMMHU MEHEKEpaMH KOMIIaHUU U TIpUBa-
TU3AIHOHHBIMH HHBECTUITMOHHBIME Qouaamu (cM. Coffee 1996; 1998; Johnson,
La Porta, Lopes-de-Silanes, Shleifer, 2000).

Xapaxtepusysi OTHOIICHHS, CKJIaIbIBAIOIINECS MEXy BIaelbllaMi aKIni
U BBICIINM yTIpaBiieHUeckuM nepconanom B CIIIA, M. Poy ucnons3oBai B kade-
CTBE 3aroJIoBKa CBOe KHUTH Gopmyity “Stropng Managers, Weak Owners” (Roe,
1994). 3. beprod u O.-JI. ¢hon TagmeH monararoT, 4TO aHAJIOTHYHAS XapaKTe-
PHCTHKA JJIsl KPYITHBIX KOPIIOPALIUI B CTpaHax ¢ MepeX0AHON SKOHOMHUKOH JIOJIK-
Ha Obuta OBl 3BydYaTh ClemyroImmuM oOpazom: “Omnipotent Managers, Little
Resistance” (Berglof, von Thadden, 1999, p. 153). IIpu 3ToM, ipaBaa, He Clieo-
BaJIo OBl 3a0BIBATH, YTO B MEPEXOHOI IKOHOMUKE (KaK U BO MHOTHX pa3BUBAIO-
HIMXCSl CTpaHax) B Ka4eCTBE BBHICHINX MEHEIKEPOB-PYKOBOAUTEICH KOMITAaHUU
MOTYT BBICTYNAaTh U JOCTATOYHO YaCTO BBICTYIIAIOT BJIa IEIIbIIbI KOHTPOIUPYIOLIe-
TO MaKeTa aKIui.
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B konie 90-X IT. MIMPOKYIO U3BECTHOCTh Moayumia padora P. Jla ITopra,
®. Jlomeca ne Cumaneca, A. Ilnaiidepa u P. Bumnsr (La Porta, Lopes-de-
Silanes, Shleifer, Vishny, 1997, nanee LLSV 1997), uccienoBasiias CBI3H MEX-
Jly TIpaBOBOM 3aINUTON COOCTBEHHUKOB (MHBECTOPOB) M IO3UIIMEH COOTBETCTBY-
IOLIMX KOPIOpAaIii Ha MHAHCOBBIX PBIHKAX. Pedb 1u1a mpe/e BCero o CyIecT-
BYIOIMX IIPAaBOBBIX HOPMax; BOIIPOCHI, CBA3aHHbIEC C PEAJIbHOM IPAKTUKOW IIpa-
BOIIPUMEHCHM, HE 6I)IJ'II/I B ICHTPE€ BHUMAaHHWA aBTOPOB UCCJIICAOBaHUA. Hepr}IHO
3aMETUTh, OJJHAKO, YTO CTPaHbI, 0OECIECUHNBAIONINE JYUIIYI0 3aKOHONATENbHYIO
3alIUTY HHBECTOPA, Yallle BCEro CTPEMSITCS OPraHU30BaTh U O0Jiee COBEPIICHHBIN
uHpopcMeHT mpaB codcTBeHHOCTH. K TOMY JKe IMoCieCTBUS HeI0CTaTOYHOM 3a-
IUTBI UMYIIECTBCHHBIX ITpaB BCJICACTBUEC HCCOBCPIICHHOI'O 3aKOHOAATE/ILCTBA
HJIM HEAOCTATOYHO YCTKOI'O I/IH(I)OpCMeHTa YKa3aHHbIX IIpaB BO MHOI'OM COBIIaaa-
10T (IPOCTO BO3MOXKHOCTH, IO3BOJISIIONINE IIPUBECTH B JeiCTBHE IpaBa
COOCTBEHHOCTH, U APYTHE XapaKTEPUCTUKHU pealbHON MPaKTHUKHU NPaBOIpHUMEHe-
HUSL TPyIOHEH MOIIAIOTCSA “HEMOCPEACTBEHHOMY  HaOmoneHui0). PaccMoTpum
HECKOJIbKO MOAPOOHEi HamnpaBieHue ucclienoBaHuii, oTkpeitoe LLSV 1997.

B kauecTBe OTIIpaBHON TEOPETUUECKON KOHCTPYKIIMHA MOKHO MCIIOJIB30BATh
OITyOJIMKOBaHHYIO B MOCJEAYIOIIUE Tofbl TeopeTuueckyto cxemy llnaiidepa-
Yondensona (Shleifer, Wolfenzon, 2000). Benen 3a H3BECTHBIM HCCIISIOBAHUEM
I'. bekkepa (Becker, 1968) oHu paccMaTpuBarOT CTPATEruio PyKOBOAUTENS QUp-
MBI, KOTOPBIII MOXXET “BBIBECTH 3a Ipeienbl KOPIOpaIiy 4acTh €€ JOXOHOB
W/WJIH TIPUCBOUTH ceOe KPyIHbIE YacTHBIE BBITOABL. B KauecTBe “Mepbl 3aluThl”
UCIIOJIb3YETCs, B YaCTHOCTH, SK30I'€HHO 3ajiaBaeMasi BEpOSITHOCTh, C KOTOPOM
JEWCTBHS IAaHHOTO MEHEIDKEpa MOTYT OBbITh PACKPBITHI (B CIIy4ae BBISBICHUS 110-
CATaTeJILCTB Ha 3aKOHHBIC IIpaBa IMPUCBOCHWA BHHOBHUK, IO MPEAIOJIOKECHUIO,
JIOJKEH KOMIIEHCHUPOBATh BCE YOBITKH U BBIILUIATUTH COOTBETCTBYIOIIMIA MITpad
CYICOHBIM BIIACTSM).

W3y4ast GpakTopbl, BIUSIONE HA ONTUMAIBHYIO (C TOUKU 3pPEHHST PYKOBOIH-
Tenst QUPMBI, KOTOPBII MOXKET MPUOETHYTH K 3JI0yNOTPEOICHUSIM) CTPATETHIO, aB-
TOPBI HIPUXOJAT K CICAYIOIIHUM BBIBOJaM: IIPU 3alaHHOM YPOBHE KOHUCHTpAIIUN
AKI[MOHEPHOTO KOHTPOJISI B CTpaHax C JydYllel 3aliuToil mpaB cOOCTBEHHOCTH,
pasymeeTcsi, Ipu MPOYHUX PaBHBIX YCIOBHSX, O0Jee BHICOKMMH OKa)KYTCSl BBITI-
JIAYMBACMBIC TUBUACHIBI, OONBIINM OKaXKeTCs U q-Kodddumuent Toouna'. Oba
BBIBOJIA B OOII[EM COIVIACYIOTCSI C Pe3yJbTaTaMH SMIHPHYECKUX HCCIIEOBAaHHM.
CpaBHI/ITeHBHI:Jﬁ aHaJIM3 YpPOBHA JUBUACHOB, BbIIUIAYUBABIINXCA B PA3JIMYHBIX

"2 KoadpuumeHt q 0OBIYHO OINpeeNnseTcsi KaK OTHOIICHHE TEKYNIeld CTOMMOCTU (DPUPMBI,
OTpeeNIeMOi PHIHKOM IIEHHBIX Oymar, K BOCCTaHOBUTEIBHOW CTOMMOCTH IPHHAJICKA-
mero (pupMe peasbHOrO KaluTaa.
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cTpanax, npuseneH B (La Porta, Lopes-de-Silanes, Shleifer, Vishny, 2000), a xo-
a¢¢urnments Toouna — B (La Porta, Lopes-de-Silanes, Shleifer, Vishny, 1999).
W3y4ass 0coOEHHOCTH MOBEACHHS PYyKOBOJACTBA (PUPMBI B TIOJOOHBIX YCIIO-
BUSIX, MOXKHO TOKa3aTh TaKkxkKe, 4TO 4eM cliabee 3amura COOCTBEHHNKA, TEM BbI-
IIe IIPU IPOYUX PABHBIX YCIOBUAX JODKHA OKA3aThCs KOHIIEHTpAIMs aKIHOHEeP-
HOro KoHTposs. TouHee, B cTpaHax, 00ecCeUNBAIOIINX JTYUIIYIO 3aIIUTy WHBEC-
TOpa, N0y “yBOOMMBIX” CPEICTB JOJDKHA OOHApy)KMBaTb MEHBIIYIO 3aBHCH-
MOCTh OT CTETEHH KOHILIEHTPAIIMU COOCTBEHHOCTH U aKI[HOHEPHOT0 KOHTpoirst. K
TOMY 7K€ B CTpaHaX ¢ XOpOILeH 3aliToi HHBECTOpa CPAaBHUTENIBHO OoJiee BBITO-
HOW OKa3bIBa€TCS CTpPATervs, CBsI3aHHAS C YBEJIMYECHHEM PBIHOYHOI CTOMMOCTH
(bUpMBI 1 TIpOAIaKEil TOTONIHUTENBHON MapTHH aKIMK. YKa3aHHbIE COOTHOIICHUS
yAaIoCh BBIIBUTH U B XO/I€ HEKOTOPBIX IMITUPUYECKUX HUCCIIETOBAHUMN".

1.3. UHgbopcmeHmM KOHmMpaKmHbIX rpas

JlutenbHOE HMCTOPUYECKOE pa3BHTHE JOTOBOPHOTO TIpaBa M MPAKTHKU
KOHTPAKTHBIX OTHOIIEHHH CMOIVIO NPHCIOCOOWTH CHUCTEMY OSKCIUTHIUTHBIX U
MMIUTAIIUTHBIX COTIANICHUN K Pa3IHMYHBIM BUIAM PBIHOYHBIX OTeparui (KyrJis-
mpojaxa, apeHya, ccyaa u T. 1.). OCoOeHHO OOJBIIYIO PONTb B (DYHKIIMOHHUPOBA-
HUU PA3BUTON PHIHOYHON SKOHOMUKH, TIO-BUIUMOMY, HTPAET “KYJIbTypa KOHTPaK-
Ta”, ONUPAIOIIAsCS Ha HEKYIO IMOCTENEHHO CIOKUBIIYIOCS crcTeMy HOpM. Camo
MOHATHE “HOPMBI” B TIOOOHOM KOHTEKCTE yIauHO, Ha HAIl B3MJIAM, OMpPEICIsIcT
OIMH U3 HanboJiee U3BECTHBIX IKCIEPTOB B 00JIaCTH 3KOHOMUKH U npasa P. [1o3-
Hep. C ero TOYKH 3peHus, pedb UJIET O “TIpaBuile, KOTOPOE MPOBO3IIIAIIAETCS Ka-
KOW-TM00 Oo(UIIMANEHON OpraHU3aIiel, HAIPUMEpP, CYJOM HJIH 3aKOHONATEIIh-
HOM BJIACTBIO, M HE TIPOBOANTCS B JKH3HB C TIOMOIIBIO YTIPO3bI CAHKIIMH, TPeayc-
MaTpHUBaeMbIX 3aKOHOM, HO KOTOpPOE, TeM He MeHee, IOCTOSIHHO coOmroaaeTcs...”
(Posner, 1997). Takue HOpPMBI OOBIYHO OMHMPAIOTCS HA JUTUTCIBHBIN OIBIT B3au-
MOZIEHCTBUS CTOPOH, HAKOIIJICHHBIH 3a BpeMst ux odmenus (cM. McNeil, 1978). B
OOJIBIIMHCTBE CJIy4aeB CHCTEMa TAaKUX HOPM COYETaeT OOIIyIo CTaOMIIBHOCTH C
HEOOXOAMMON THOKOCTBIO; CYIIECTBOBAHUE TAaKUX HOPM CIIY>KHT BaKHEHITHM
(haxTOpOM, MPEAOCTEPEratouM OT OJHOCTOPOHHETO HapyHICHHs Ba)KHEHIIMX
YCIIOBUI KOHTPAKTa.

' Cm. La Porta, Lopes-de-Silanes, Shleifer, 1999; Claessens, Djankov, Lang, 2000.
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B coBpeMeHHOI#i nUTEpaType 0OBIMHO BBLAEIAETCS CIEAYIOIee cooOpaxe-
Hue. He TompKo Tekyliue pelleHHs, HO M OCHOBHBIE IOJIOKEHHsI KOHTPAKTa
OOBIYHO TOJCKA3BIBAIOTCS CAMOW JIOTMKOM OmHOWieHull, CKIaJbIBaBIIMXCS Ha
NPOTSHKEHUH JIOCTATOYHO JJIMTEIBHOTO mepuona (relational contracting). [Toato-
MYy pa3BUTasi TEOPHs KOHTPAKTOB YaCTO CCHUIAETCSI HA BBIBOJBI, CICAYIONINE U3
Mozeneit moBTopsitomuxcst urp. C moMoIplo TAKUX MOJIENEl HILTFOCTPUPYETCsl, B
YaCTHOCTH, POJIb PEMYTAlMOHHBIX PABHOBECHI B YCIIOBUSX HECOBEPIIEHHOW WH-
dbopmanuu',

BwMmecTe ¢ Tem TeopHs YETKO OuepYMBAET I'PAHUIIBI, B PaMKax KOTOPBIX Ta-
KH€ MPOIIeCChl MHIUBUAYATBHOTO B3aUMOJCUCTBHS MOTYT CUUTATHCS (PDeKTHB-
HbIMH. MOXXHO TIOKa3aTh, YTO Aa)Ke IPU HAJIMYUKM COBEPILCHHBIX KaHAJIOB HH-
(dopmarmu (osry4aeMoi OKyIaTeieM) U IIPH JOCTATOUHO JKECTKUX CAHKIHAX 32
HapylleHne HOpM (Hampumep, IpH OOHAPYKEHUH 3JI0yHNOTpeOIeHHs Kopropa-
I¥s, NMPUOErHYyBIIas K TaKMM JEUCTBHSM, B MOCIEAYIOIIMHA MEPUOA JIUIIACTCS
CIpOca CO CTOPOHBI BCeX OOMaHYTBIX MOKyIMareyneil) He MOXET IOJHOCTBIO Ta-
PaHTUPOBATh IPUBEPKEHHOCTH (HUPMBI-ITPOJABLA ““3aKOHOMOCIYIIHOM cTpare-
T'MH, CIIOCOOHOW 00ecreunBarh BBINOJIHEHWE MapTHEPAMH CBOMX KOHTPAKTHBIX
obs3arebeTB — cM., Hanpumep, Klein, Leffler, 1981; Klein, 1996). ITostomy
OOBIYHO TPENIOoNaraeTcs, YTo MEXaHU3Mbl B3aUMOJICHICTBHSI, HAIIPABJICHHbIE HA
NOAJEP)KaHNE JIBYCTOPOHHHMX OTHOIICHHH, JIOJDKHBI JOMOJNHATHCS ITyOINYHO-
NPaBOBBIM PETYINPOBAHUEM TEX WJIM MHBIX CKJIaJbIBalolIuXcsi (opm peanmza-
IIIM KOHTPAKTHBIX IPaB U 00s3aHHOCTEH.

U Bce e uHppacTpyKTypa, KOTOpasi OCHOBAaHA Ha ITOJ/ICPYKaHUH B3aUMHBIX
OTHOILIEHHH M KOTOpasi o0ecreunBaeT HopMajibHOE (PYyHKIIMOHHMPOBAHUE KOHTpA-
KTHOM CHCTEMBI, Ha MPAKTUKE B OOJIBIIMHCTBE CIIy4aeB MPEAINoJaraer, 4To cTpa-
TETUH, UCIIO0JIb3yeMbIe YUaCTHHUKAMH XO3SHCTBEHHOTO Ipoliecca, MPOCTO HCKITIO-
YaloT Kaknue-1100 NeiCTBHS, CBI3aHHBIC C HAPYIICHUEM YCIIOBHI KOHTpakTa. Or-
paHUYUMCS B OTOW CBSI3M JIMIIb OJHUM IpUMepoM. B omHOM m3 oOciienoBaHui
90-X IT. HEMELKUM U UTAIBIHCKUM NpEeIIpUHUMATENSIM ObUI 3aJiaH BOIPOC O
TOM, HACKOJIBKO YacTO OHM NPHOETaloT K NIEHCTBHUSM, HAlpaBICHHBIM NPOTUB
HOTpeOuTeIeH WK MOCTABIIUKOB MPOAYKIIMU U MO CYLIECTBY O3HAYAIOIIUM Ha-
pyuIieHne ycioBuil KoHTpakTa. 95 % Hemeuxkux u moutd 80 % WTaIbIHCKUX
HpeNnpUHUMATENei OTBETUIIN, YTO 3TO MaJIOBEPOSITHO MM OYEHb MaJIOBEPOSITHO
(cM. Arrighetti, Bachman, Deakin 1997, p. 188).

Ponp “KyabTYpBl KOHTPAkTOB” B Pa3BUTOM PHIHOYHOW AKOHOMHKE TPYIHO
HepeoleHUTh. BaxkHeHM (akTopoM, IPErsTCTBYIONIMM MacCOBOMY Hapylie-

'* Cw™., Harpumep, Kreps, Wilson, 1982; Tirole, 1996, a taxxke kiaccuueckuii 0030p Hart,
Holmstrom, 1987.
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HHUIO KOHTPAKTHBIX O0SI3aTEJIbCTB, OKA3bIBACTCS NPUBBIYKA OCMBICIUBATH CBOU
JEUCTBHSI B paMKax 3aKJIOYEHHBIX COIIALICHUI M OCO3HAHHE HEM30eKHOCTU
YaCTHBIX U MyOIMYHO-TIPABOBBIX CAHKIIMI{, KOTOPBIE TOJKHBI IOCIIE0BATH B CITY-
yae HapyueHus: HopM. [1o00HbIe KOHTPAKTHI B IUTEPAType HEPEKO HA3bIBAIOT-
¢ “camoocymectristtonmucs” (self-enforced); nnaue ropops, cobmoneHne Ha
NpPaKTHKe HOPM, YCTAHOBIIEHHBIX IOJOOHBIM KOHTPAaKTOM, OOECHeYyHBaeTCs
HpEeXe BCEr0 B3aUMOBBITOAHOCTBIO JICHCTBUI, NpelycMaTpUBaeMBbIX COIVIalle-
uuem (Telser, 1980). B cBsi3u ¢ 3TUM psiJi aBTOPOB HCXOTUT M3 CYIIECTBOBAHUS
“IIMPOKOTO KOHCEHCYCca OTHOCHUTEIHHO CJEMYIOMIETO CYXKISHHS: WHCTUTYTHI
KOHTPAaKTHOTO TIpaBa BO MHOTHX CIJIy4asX OKa3bIBalOT JIMIIb MPEEeIbHO Majoe
(marginal) BnusHuMe Ha (YHKIMOHMPOBAaHUE XO3SHWCTBEHHBIX KOHTPAKTOB”
(Deakin, Lane, Wilkinson, 1997, p. 105). OTHoleH:s JOBEpHs, CKJIaIbIBAIOIIIH-
€Csl Ha OCHOBE YCTOWYMBBIX KOHTPAKTHBIX HOPM, KaK IOKa3bIBAIOT HCCIIENI0BA-
HUS, B 0COOSHHO OOJIBILION CTENEHH CIIOCOOCTBYIOT MPEYCIEBAHUIO KPYITHEHIITIX
¢upm (cm. Kumar, Rajan, Zingales, 1999), xotopsle, kcTaTu ToBOpsi, OOIbIIe
JPYTHX HYXIAIOTCS B IOIOOHO# CTaOMIBHOCTH.

VYka3aHHBIE COOOpaXKEHUSsI, OTHAKO, HE B TIOJIHOM Mepe MOTYT OTHOCHTBCS K
YCIIOBUSIM MOCTCOIMAIMCTHYECKON SKOHOMHUKH. HauHem ¢ TOro, 4To Ha MCXO-
HOM CTaJuy nepexojia K phIHKY JIMIIb (GOPMHUPYETCsl COCTaB YYaCTHUKOB MOCIIe-
JyIOIUX “moBTopsitoruxcst urp”. Kaxnoit ¢pupme yaiie 0ObIYHOTO TPUXOIUTCS
BCTYyIaTh B OTHOILIECHHUS C HOBBIMU NapTHepamMu. OTHIONb HE BCETJa OTHOILICHUS
MEX/1y YaCTHBIMH KOMIAHHUSIMH O(QOPMIIIIOTCS OCOOBIMHU, TEM 00Jiee KOPPEKTHO
COCTaBJICHHBIMH, KOHTpakTaMu". U, HaKOHell, B IePeX0HON SKOHOMHKE CTaBHT-
Cs1 TIO/I COMHEHHE IIIaBHAast ICXOJHAs MOChIIKA MOJIENIEH PeryTallMOHHOTO PaBHO-
BECHs — YCTAaHOBKA Ha MOJJEP)KaHUE XHU3HECIOCOOHOCTH, a, CIE0BATENILHO, U
peryTanuu paccMarpuBaeMoil pupMBL.

Hexoropble yyacTHHKH He 0COOEHHO CKIIOHHBI 3200THTHCS O CBOEH perryTa-
[IUU: B XONle “TIEPBOHAYATILHOTO HAKOIUICHHS TpPEIIpUHUMATENd MOTYT Hapy-
IaTh CBOM 00513aTeNIbCTBA TIepe] MHOTHMHU MTApTHEPaMH [0 KOHTPAKTaM, BBIBOJIS
BCE OOJIBIIYIO YaCTh PECYPCOB 32 MPEEbl TOCATaEMOCTH COBIAJICIbIIEB, OCTAB-
nsist 6e3 JieHer HaéMHBIX PaOOTHUKOB, MOCTABIIMKOB M JPYTHX YYaCTHHKOB XO-
3MCTBEHHBIX omepanuii (stakeholders) m Tem caMbIM BIOJHE NMPEeAHAMEPEHHO
oOpekast paccMaTpuBaeMblii 0aHK Ha OaHKPOTCTBO, a KPYITHYIO IIPOMBIIUICHHYIO
KOMIIaHHIO, KOTOPYIO TpyIHEe O0O0aHKPOTUTh, HA JUTUTENBHYIO “‘pallMOHAIBHYIO

'* I1o HeKoTOpPBIM OlieHKaM, B Poccun He OoJbIle TPETH CPaBHUTENHEHO HEOONBIINX KOM-
MIAHUH MOTYT 0(OPMIISTE XOTh CKOJIBKO-HHOYNb KOPPEKTHBIE C IOPUINUECKON TOUKH 3pe-
HUSL KOHTPaKTH (cM. Yemypenxko, 2001, c. 125).
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arpo¢uro”'. [TogoOHast cTpaTeruss HepenKo BCTPEYaeTCcsi B CUTyallud HEJIOoCTa-
TOYHO PEIINTEIbHON JIMKBUIAIIMU MATKUX OIO/DKETHBIX OTpaHUYeHUi. Pe3yibra-
THI MHOTOYHCIIEHHBIX 00CIIEJOBAaHUIN CBHJIETEIBCTBYIOT O TOM, YTO B TEX Clly4a-
AX, KOIJja B KayecTBE yYacTHHKA COINIAIIEHUH BBICTYNAeT IocyIapcTBO (LIEHT-
pajibHOE MPaBUTENBCTBO, & OCOOCHHO PErMOHABHBIE U MECTHBIE OPraHbl BIIAC-
TH), 4alle OOBIYHOTO NPUXOAUTCS CTAJKHBATBHCS C MPSIMBIMH HApyLIICHUSIMHU
KOHTPAKTHBIX 00513aTeNILCTB CO CTOPOHBI OTAEIBHBIX YaCTHBIX MapTHepoB. OTKa3
OT IIJIaTexel 0OBIYHO COMPOBOXKIAETCS OPraHH30BaHHBIM JJABJICHUEM Ha BIIACTH,
TpeOOBaHUSIMHU AOTIONHUTENLHOM (pUHAHCOBOW M MPOYEii MTOMOIIH.

B moJ00HBIX YCIIOBHSIX pETYIMPOBaHHE KOHTPAKTHBIX OTHOIIEHUH TpeThei
CTOPOHOMH, YaIle Bcero Cyie0HO-PaBOBBIMU HHCTAHIMSMHU, JOJDKHO UTPaTh 0CO-
OCHHO BaXXHYIO posib. YeTknii MHYOPCMEHT MpeAronaraeT JOCTaTOYHO HaJIeX-
HYIO 3alIUTY KOHTPAKTHBIX TpaB M HEN30€KHOCTh OoJiee MM MEHEE CepPbEe3HBIX
CaHKIM B CiydasiX HapyUICHHs YCIOBUI KOHTPAKTa, YTO MPEICTaBISIETCS OA-
HHUM M3 TJIaBHBIX YCJIOBUI ()yHKIIMOHUPOBaHHS cucTeMbl.. DopMupoBaHue cetu
KOHTPAKTHBIX OTHOLIEHUH MEXIy yYaCTHHKAaMHU XO3SHCTBEHHOTO Ipoliecca Mo-
JKET BECTH K ONTUMAIILHOM aJIJIOKAIIMK pecypcoB (Hampumep, B Mmoaensix Koysa)
JIUILB TIPU YCJIOBHUH, YTO B TEX CIy4asx, KOrna He cpabaThIBaeT MPUHIHI “caMo-
HOAJCPKUBAIOIIMXCS” KOHTPAKTOB, MH(OOPCMEHT KOHTPAKTHBIX NpaB M 00s3a-
TENILCTB MOXKET PEaIM30BaATHCS B CYeOHO-IIPABOBOM MOPSIIKE.

Cama “apxurexTypa’” HOpMUpYIOIIEHCS CUCTEMBI HHPOPCMEHTA HEM30EIKHO
OIIPEENIAETCSI MHOYKECTBOM (DAKTOPOB, OTPAXKAIONIMX CHENU(PUKY UCTOPHIECKO-

'* B mepexoJHOi SKOHOMHKE “pOCCHICKOTr0 TUIA” 00OHAPYKUBAIOTCSI U HEKOTOPHIE (haKTo-
PBI, CIIOCOOCTBYIONIHE ABMXCHUIO B CTOPOHY PEIyTAl[MOHHBIX paBHOBecuil. Peus uier o
JUTUTEIIBHOM COXPAaHEHHHU, OCOOEHHO B OOCTAHOBKE 3aKPHITOH SKOHOMHKH, HEKOHKYPEHT-
HOW 001Iel CTPYKTYpBl KOMMEPUECKUX OTHOIICHUH. C ATOM TOUKHM 3pEHUS ONPEeTICHHBIN
HMHTEpPEC MOTYT IPEACTABUTH PE3yNbTaThl OIPOCOB, IPOBEJCHHBIX BO BTOPOU IOJIOBHHE
90-x rr. B psage crpad Llentpansroii u FOro-Bocrounoii Esponel. Ha Bonpoc: “Cymeer mu
Bama ¢upma MeHbIIe YeM 3a HeJeTI0 HaliT! albTepHATHBHBIA HCTOYHUK, TIOCTABIISIONIIH
HyXHyl0 Bam mponykuuio?” B Takux cTpaHax Kak ClloBakus yTBEpAUTEIBHO OTBETUIIU
60% Bcex ¢upm (B ITombme — 61%, B Pymbeianm — 77%), Torna xak B Poccnu ynenbHbIi
BEC ITOJOXKUTEIBHBIX OTBETOB cocTaBmi 24%, Ha Ykpaumne — mumb 14% ( cm. Johnson,
McMillan, Woodruff, 1999, p. 42). IIpu coxpaHeHHH MOHOIIOIUCTUIECKHX CTPYKTYp XO-
3S1CTBEHHBIX CBS3€H U OTCYTCTBUM JAOCTYIHBIX PHIHOYHBIX aJIbTEPHATHB HEKOTOPHIE 4acT-
HBIE KOpHOpanuy (Te GUPMBI, B )KHU3HECIIOCOOHOCTH KOTOPBIX 3aHHTEPECOBAHEI PYKOBOJIH-
TEJH, OCYIIECTBIISIONNE (haKTHIECKHI KOHTPOJIb HaJ HUMH) CTPEMSTCS C CaMOro HaJaia
HaJIaJIUTh CPaBHUTEIBHO Oolice mpouHyto, self-enforcing, cucremy B3aMMHBIX corarie-
HUH.
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ro pa3BUTHsI TeX WK UHBIX cTpaH'”. KeM MOobKeH OCyIIecTBISAThC HHDOpPC-
MEHT KOHTPAKTHBIX IPaB — rOCyAapCTBEHHBIMH HAJ30PHBIMU OpraHaM{ WJIH
HE3aBUCUMBIMU CyAeOHO-HaA30pHBIMHU nHCTaHnusMu? O. [nesep, C. J[xoHcoH
u A. lllnaiidep npeanararot cieayONIyo JOTMKY BEIOOpa: C UX TOUKHU 3PEHHs, Y
HE3aBUCUMBIX CYACHCKMX PaOOTHHKOB IPH MPOYHMX PABHBIX YCIOBHSX OOHapy-
JKMBAETCsl CPABHUTEILHO MEHBILIE CTUMYJIOB JIJIsl paccieJOBaHuUs 3J10yIoTpeoe-
HUH B cpepe UMYILECTBEHHBIX MM KOHTPAKTHBIX MPaB, 3aTO HX CYXKJICHHUS Yalle
ObIBaloT OoJiee HE3aBUCHMBIMU M COOTBETCTBEHHO — MEHEE MPE/IB3ATHIMHU.

IToaToMy B Tex ciyyasx, KOTAa U3AEPHKKH, CBI3aHHBIE C BO3ZMOKHBIM HECII-
PaBeTMBBIM OOBHHEHHEM, MOTYT OKa3aThCsl YPE3BBIUANHO OONBIIUMHU, U K TOMY
K€ TOCYJIapCTBO PACIIoJiaraeT JOCTATOYHBIM LITATOM BBICOKONPO(EeCCHOHAIBHBIX
CYIEUCKUX paOOTHHUKOB, a CY/IbH MOTYT BEIHOCUTh JIEHCTBUTEILHO HE3aBUCHMBIE
perieHus, 6onee pa3yMHBIM IPEACTABISIETCS KOHTPOJIb HE IMPAaBUTEIBCTBEHHBIX
YHMHOBHUKOB, a CyJeOHO-ITpaBOBbIX WHCTaHIUH. OHAKO, B pealbHBIX YCIOBHUIX
MOCTCOLMATUCTHYECKOTO Pa3BUTHA, KOTJa OLIYIIAETCS OCTPHIH HENOCTaTOK B
npodeccroHaIbHBIX CyAbAX (00MIbIIAst YacTh CYJEHCKUX paOOTHHUKOB “yHACIEN0-
BaHa” OT MPEKHUX BPEMEH), a HE3aBUCHUMOCTH CYIEHCKUX OPraHOB IOAYAC MPH3-
pauHa, yaie 0ojee AeHCTBEHHBIMU OKa3bIBAIOTCS MIPABUTEIbCTBEHHBIE YUPEXkKIe-
HUS, IPU3BaHHBIE OCYIIECTBIATH KOHTPOJIBHO-HAI30PHbIE (DYHKIIHH.

CBOIO TEOPETHUECKYI0 MOJIENb aBTOPhHI UCHOIB3YIOT ISl CPABHUTEIIBHOTO
aHanu3a pbiHKa IeHHBIX Oymar B Uexuu u [lonbine. B Ilonbie cpaBHUTENBHO
OOJIBIIYI0 YaCTh PHIHOYHBIX OINEpaIMii C IIEHHBIMH OymMaramMy KOHTPOJUPYIOT
CIeNMaIbHO CO3JaHHbIe TOCYJapCTBEHHBIE OpraHu3anuy, a B Yexocnoakuu (Ue-
XHH) — Cy/ieOHbIe HHCTaHIMU. [10 MHEHUIO aBTOPOB, 3TO CYILIECTBEHHO CKa3aJI0Ch
Ha XapaKTEePUCTUKE Pa3BUTHUS (PUHAHCOBBIX PHIHKOB.

Petitunru “Wall Street Journal”, paccunTaHHbIe I PHIHKOB I[CHHBIX Oymar
YeThIpeX CTpaH C MEepeXOAHON AKOHOMHKOHM (paccMmaTpuBancs IOKPHU3UCHBIH
1996 r.), orBonunu niepBoe MecTo [lonpire. Uexus okaszanach Ha MpeanociIeTHeM
MecTe, orepekas Tonpko Poccuto.

Ha nporspkenun 90-X IT. mocTynarenbHOE pa3BUTHE (PUHAHCOBBIX PHIHKOB B
ITonbIe AeWCTBUTENHLHO XapaKTEPU30BAIOCh CPABHUTEIBHO OOJBIIUM JTUHAMM3-
MOM: MHJIEKC WHBECTHLIMOHHBIX Bo3MoxkHOcTeH (“Investable Index”), paccumtsi-
BaeMblii MexyHapoHOH (pUHAHCOBOM Kopriopanuei, B [Tonblie HEYKIOHHO MO-
BhImazcs: B 1992 r. on Brimroyan 9 akiuii, a B 1998 1. yxe akiuu 34 xoMmaHui,
Torma Kak B Uexuu BIUIOTH 10 1998 I BKIIOUAI JIMIIE aKIUU 5 — 6 KOMITAHUH.

' Tak, pa3nu4us B cucreMe nHpopcMeHTa B AHNIMY 1 DpaHIuy BOCXOIAT, 10 MHEHHIO
3. I'mesepa u A. lInaiidepa, emé k XI-XIII Bexam, kK pa3aTHdIusM B ITOJTOKEHHU (M COOTBE-
TCTBEHHO B JIEHCTBHAX) KOPOJIEBCKUX U He3aBUCHMBIX cynei (cM. Glaeser, Shleifer, 2001).
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PrIHOYHAS KamuTaau3alysl MOJbCKHX KOMIIAHWHM, OXBATHIBAEMBIX YKa3aH-
HBIM HHJIEKCOM, K KOHIy 1990-X IT. 3HaUMTENbHO NMPEBOCXOJNIA aHAJIOTHIHBIE
IOKa3aTeNy Yenickux kopropanuii (cMm. Glaeser, Johnson, Shleifer, 2001). 3ame-
THM, YTO CPaBHUTEIHHO MeHbIIast 3P PeKTHBHOCTH (PyHKIIMOHUPOBAHMUS YEIICKO-
ro (hOHZOBOTO PBIHKA ONpE/eNsulach B YKMCiIe IPOYMX (aKTOPOB, MO-BHIMMOMY,
HE TOJIKO HECOBEPIIEHHBIM HH(OPCMEHTOM KOHTPAKTHBIX TIPaB, HO U cJ1aboii 3a-
IIUTOH TpaB cOOCTBEHHOCTH — BBIIIE YK€ OTMEUAJICS] YBOA CPEACTB M3 YCICKUX
KOMITaHUH, TIOJTyYUBIINK Ha3BaHHE “TYHHEJIHHOTO d(derra’.

OTMETHM TaKke HEKOTOpbIE Ccrielin(UUECKUE YePThl PA3BUTHS MTEPEXOITHON
SKOHOMHUKH ‘“‘pOCCHHCKOTO THIA”, B KOTOPBIX HAXOMUT OTpa)keHHE HEIOCTaTOY-
HOE pa3BUTHE KyIbTyphl KOHTPAKTA: KOT/IA 3aKJIFOYCHHBIM KOHTPAKTaM He TIpHa-
10T 0CO00TO 3HAYEHHMSI,  HAPYIIEHNE KOHTPAKTHBIX 00s13aTeNbCTB (CKayKeM, 3a/1e-
PKKH TUIaTEXeH) HOCIT MOBCETHEBHBIN XapakTep, UX MPOCTO Kak Obl IIEpeCTaroT
3aMedaTh M (PUKCHPOBATh (Kak HeKoe 0co0o mpumedarensHoe coobrtue). C 3Toi
TOYKH 3PCHHUSI MOTYT NPEACTABIATh HHTEPEC PE3yIbTaThl 00CIeJOBaHNH, TPOBE-
JICHHBIX BO BTOPOH MojoBHHE 90-X IT. B CTpaHax ¢ MepPEeXOJHON SKOHOMUKOH. B
CTpaHaX, B KOTOPBIX (PUPMBI OLIYyIIATH HEOOXOAMMOCTh Iepexoaa K Ooiee yeT-
Kol cucTeMe MH(OPCMEHTa KOHTPAKTHBIX IPaB, OTHOLICHHE YHCIa KOMITAHUM,
COOOIIMBIINX O HAPYIICHUAX YCIOBUI KOHTPAKTA, K 00IIEeMy YHCITy 00cIe0BaH-
HBIX (PUPM 0Ka3aJIoCh TIOBOJILHO BBICOKMM; OHO cocTasisuio B CrnoBakuu 83 %, B
[onbme u Pymbiaum — Gonee 78 %. MHyro kapTuHY MOKHO OBLTO HaOMIONATh B
kpynHeimux crpanax CHI': Ha YkpanHe ynenpHbIH Bec KOMITaHHHA, KOTOPEIE 3a-
(UKCHUpOBaIHM HapyIIeHHEe YCIOBUI KOHTpakTa, coctaBistt 20 %, a B Poccun —
muib 14 % (Johnson, McMillan, Woodruff, 1999, p. 58).

He meHee mokazaTenbHO U cieqyroliee 00CTOSTENBCTBO: B COZHAHUM POC-
CHHCKUX M YKPaWHCKHX NpPEANPUHUMATENEH HapylIeHHe KOHTPAKTHBIX 00s3a-
TEJIBCTB, HO-BHIMMOMY, TECHEE CBS3BIBAETCS C TEMU COOBITHSIMH, KOTJa paspe-
eHue KoH(uKTa TpedyeT BMEIaTenbCTBa “TPETEHCKNX PETYIUPYIONINX Opra-
HOB. B Tex cmy4asx, Korga HapylIeHHE YCJIOBUH KOHTpakTa (MKCHPOBAJIOCH
napTHepamy, B Poccun 1 Ha YkpanHe OHM TOpa3/o 4alle aneuIMpoBatn K IOMO-
M Cy/1eOHO-TIPABOBBIX MHCTAHIMI: Ha YKpauHEe OIS alelIMpPOBaBIINX IIPE/III-
punumareneit cocrapuna 67 %, a B Poccun — 59 %, torna kak B ClioBakuu uUx
yaensHbIH Bec cocTaBisil 33 %, a B Pymbiauu — 30 %. YeM xopoue HCTOpHUS PhI-
HOYHBIX B3aUMOJEHCTBHHN IIPEATIPUHIMATENEH U €M MEHEE IIPUBBIYHBI JOTOBOP-
HBIE OTHOIICHUS, PEANONAaraoline CoracoBaHHbIE U MIPHUCIIOCOOICHHBIE K CIIe-
IUQHUIECKUM CHUTYaIMsIM MeXaHU3MbI ajnanrtanuy, “relational contracting” (cm.
McNeil 1978, pp. 897-901), Tem Gosbliie MPU MPOYUX PABHBIX YCIOBHIX OKa-
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3BIBACTCS POJIh PETYJIMPOBAHUS, OCYIICCTBISIEMOIO TPETCHCKAMHU, MIPSHMYIIECT-
BEHHO CyA€OHBIMH W/ITH MIPAaBUTEIbCTBEHHBIMUA HHCTAaHIUAMHU. OCcOOEHHO Bax-
HYIO PoJib B MH(GOPCMEHTE KOHTPAKTHBIX MPaB MODKHBI UIPATh OTIAKECHHBIC U

JIeWCTBEHHBIE MTPOIIEAYPhl OAHKPOTCTBA.
BwMmecte ¢ TeM UMEHHO B ATOT IepHoJl OOHAPY)KUBAETCSI, YTO YHacJIeIO0BaH-

HBIE OT TPEKHUX BPEMEH 3aKOHOJATEeNIbHBIE TOJIOKEHHUSI U CUCTEMBI apOUTpax-
HBIX CY/IOB OKa3bIBAIOTCSI COBEPILIEHHO HE COOTBETCTBYIOIIMMHU HOBBIM PEAITHSIM.
MsHorue cyneOHble paOOTHUKN OKa3aJIHCh IPOCTO HE3HAKOMBIMU C MHOTOUHCIICH-
HBIMH “TIO3aKOHHBIMU (2 HEPEIKO U IIPOCTO HE BIOJIHE 3aKOHHBIMU ) HOPMAaTHB-
HBIMH JIOKyMEHTaMH, HacIleX BBITYCKaBIIMMUCS COOTBETCTBYIOIIMMHI MUHHCTE-
PCTBaMH U BEJIOMCTBaMH.

B poccuiickux cynax yTBEpIMIMCH Ype3BBIUAHHO KECTKHE CTaHIApTHI J10-
KazaTelbCTBa BUHBI, OHM TPEOYIOT HENPEMEHHBIX “HpSMBIX” JOKYMEHTAapHBIX
CBHJICTENBCTB, CKaXXEM, OECCIIOPHBIX CBHUJICTEIHCTB HAPYLICHUs yCIOBUH KOHT-
pakra. [3-3a 3TOro MHOTHE UCKH, IO KOTOPBIM aMEPUKAHCKHE CY/bI IPUHSUIN OBl
COOTBETCTBYIOIIEE PEIICHHE, OKA3bIBAIOTCS OTBEPTHYTHIMH. YKa3aHHAs TCHJCH-
LSl YCHIIMBAET JeHCTBUE MPOUMX (PaKkTOpOB, KOTOPBIE MPOTUBOAEHCTBYIOT (Op-
MHPOBAHMIO YCIIOBHH, TPEOYIOIIMXCS sl MPUMEHEHHsI NPELEJSHTHOTO MpaBa
(case law) (Berglof, von Thadden, 1999, p. 153).

OOHapy)Xminach OCTpasi HeXBaTkKa CyJeOHBIX PaOOTHUKOB M Hed(deKTHB-
HOCTb IIPABOBOW cHUCTEMBI. B apOMTpaskHBIX cynax Kak >KajnoObl, TaKk U BO30YyX-
JICHHBIC JIeJa TOIaMH JKIali PEIICHMs, & MPUHSATHIE PEIIeHUS! — UCIIOIHEHHS,
TOT/a KaK MHQIISINS CTPEMUTENBHO 00€CLICHUBAIIA JICHEXKHBIE CyMMBI, KOTOPEIE,
10 MHEHHIO Cy/1a, TOJDKHBI OBIIIM BOBMECTUTH HaHECEHHBIH ymep0. O nmponomKu-
TENIBHOCTH CyI€OHBIX POLIELyp HEKOTOPHIE IPEICTABIEHHE MOTYT JIaTh CIEIYyI0-
M€ TaHHbIe 00CIIeI0BaHuit: Ul KOMIICHCAIMH yIepOa, KOTOPBIi CBs3aH ¢ IUIa-
TEXKaMH, OCYIIECTBICHHBIMH HETIOKPHITHIM YekoM, B CILIA mo 3akoHy TpeOyercs
49 nHel, B TOM YHMCIIe Ha OcylecTBIeHHE (MHPOPCMEHT) cyaeoHoro pemenus 10
nHer, B SImonun 60 nueit (Ha nHpopemenT 10 nueit), a B Poccun 160 nueii (B Tom
yucie Ha nHopcMeHT 60 nHel), IprYeM peanbHbIe CPOKH OCYIIECTBICHUS yKa-
3aHHBIX OIlepaliii B IIOCIIETHEM ClTydae OOBIYHO OKa3bIBAIOTCS €Iie OOoJIbIIe.

C. Ixankos, P. JIa ITopra, ®. Jlonec-ne-Cunanec u A. llnaiipep B 2000—
2001 rr. mpoBenu B COTPYZHHUYECTBE C MEXAyHapoAHOH accoumanuein “Lex
Mundi” cpaBHHTENIBHOE HCCIIEIOBAHNE IIPABOBBIX CHCTEM 00JIee YeM B CTa CTpa-
Hax. OcoOblif MHTEpeC aBTOPOB BBI3BIBANA CTENEHb (popManM3anuu CyaeOHbBIX
npoueayp, passurue “npasosoro ¢opmammsma” (judicial formalism). BeisicHu-
JIOCh, 4TO B Hanbosee “Oorarbix” (pa3BUTHIX) CTpaHax 4Yalle MOKHO HAOIIONaTh
YIIPOIEHHBIE MPOLEYPbI, KOTOPbIE OKa3bIBAIOTCS JOCTATOUYHBIMHU JUIS TOTO, YTO-
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Ob1 00ecieuuTh OoJIee OBICTPOE U OoJIee MoHOE (TaK cKa3aTh, OoJee “KaueCTBeH-
HOE”) pellicHHEe PaCCMaTPUBACMBIX CYI0M KOH(IUKTOB. VICIONb3yst cHCTEMy CTa-
TUCTUYECKUX IMOKa3aTesell (CTeneHb MpoecCHOHAN3MAa YYaCTHUKOB MPOLIEIY-
PBI, HEOOXOAUMOCTD MONAYU B CyJ MCKa B MHChMEHHOH (hopMe, MPHUIIAIICHUSI
CBHUJIETENIEH U T. I1.), aBTOPHI KOHCTPYUPYIOT UHIEKC, KOTOPBI MOXKET CIYXKHUTh
KOJINYECTBEHHO! XapaKTEepUCTHUKOHM “TIpaBoBoro (opManuima’; UHIEKC MPUHH-
MaeT 3HaueHue OT HyJs 10 ceMu. [Ipu paccMOTpeHHH el 0 B3bICKAHHH ILIaTe-
)Keﬁ, CBsA3aHHBIX C UCITIOJIB30BaAHHUEM HEIMOKPBITOTO Y€Ka, 3SHAYCHUEC 3TOI0 MHACK-
ca misg Aarmuu coctasisuio 2,58%, mus CILA — 2,62, Torga Kak Jjis IOCTCOLHAa-
JIUCTUYCCKUX CTPaH MEIHAHHOE 3HAuCHHE MHIeKca ObuTo paBHO 3,99 (mis Poc-
cuu — 3,39, nnsa Ykpaunsl — 3,66).

UpesmepHas (opmanu3anusi MpaBoBbIX MPOLEAYP HETAaTUBHO CKa3bIBAETCS
Ha 3¢ dexTHBHOCTH MHPOPCMEHTa KOHTPAKTHBIX TpaB. B perpeccusx, xapakre-
pU3yIOIIUX (PaKTOPBL, OT KOTOPBIX 3aBHCUT JCHCTBEHHOCTh TAKOTO MH(OPCMEH-
Ta, BIUsIHUE “MHAEKca (opMain3Ma’ HEM3MEHHO OKa3bIBalOCh OTPHUIIATEIbHBIM
U CTaTHCTHUYECKH CYIIeCTBEHHBIM Ha 1 %-HoM ypoBHe (cM. Djankov, La Porta,
Lopes de Silanes, Shleifer, 2002, Table 8). naekc, xapakTepH3y O Ka4eCTBO
I/IHq)OpCMeHTa KOHTPAKTHBIX O6$[3aTeJ'H)CTB, B MMOCTCONUAIUCTUYCCKUX CTpaHax
OKa3bIBA€TCs CaMbIM HU3KHM U3 BCEX pACCMATPUBACMBIX I'PYIIIT (Me}lI/IaHHOG 3Ha-
yeHue 5,0), Torna Kak I CTpaH cO “CKaHIMHABCKHM  THUIIOM IPaBOBOM cHCTe-
MBI €ro 3Ha4eHHEe COCTaBISLIO 8,25, a B CTpaHax ¢ aHNIOCAKCOHCKHM 3aKOHOZA-
tenbeTBoM 7,09 (ibid., p. 58)".

B momo0HBIX yCIOBHSAX Jake TOTZA, KOTIa POCCUICKHE KOMITaHHK (0COOCHHO
MEJIKHUE Hpe)alI/IHI/IMaTCJ'[I/I) MoJjiararoT, 4YTO HYXXIAAI0TCA B MIPAMOM BMEHIATCIILCTBE
OpraHoOB MPaBOIOPSAKA, OHU HE BCETIa OOPAIAIOTCs C MCKOM B Cy/leOHbIE OpraHbl.
Wnpaekc nosepus k cyneOHON CHCTEME B MOCTCOLUAINCTHYECKUX CTPaHaX OKa3biBa-
eTCsl HIKE, YeM BO BCEX OCTaIbHBIX paccMarpuBaeMbix rpymmax (ibid., Table 7).
[Tpu 5ToMm B Poccuu cutyanus HanOonee npamarundna. Onpoc BiaJesbleB Marau-
HOB B MockBe 1 Bapmase moxazan, uto 45 % poccuiickux mpennpHHUMaTenei,
HY’K/IABIIHXCS B IOMOIIM OPraHOB MPABOIOPSIKA, HE 00palIaNiCh B CYIl, TOTAA KaK
B Bapinase ananoruunbie mokasarenu He npepbimann 10 % (Frye, Shleifer, 1997).

'8 JlocTaTOYHO COCIIAThCS Ha TO, YTO B AHIIIUH B3BICKaHUE yliep0Oa, CBI3aHHOTO C MOTy4e-
HUEM HETIOKPEBITOTO YeKa, He TpeOyeT IPUCYTCTBUS MpeICTaBUTeIcH OOBUHCHUS U 3alllH-
THI ¥ B OOJIBIIMHCTBE CIIy4aeB HE MPEIIOoNaraeT Co3bIBa CIIECIIAaTbHOTO CyIeOHOTO 3acea-
HUSL: Yalle BCETro JOCTAaTOYHO YCTHOTO 3asBICHUS U (TIOCIEIYONIeH) BCTPEYH HCTIA U OT-
BETYHKA C CYIbEH.

' MccnenoBarenu MPUXOIAT K aHAJIOTHYHBIM BBIBOJIAM, CPABHHUBAsI MEXKIy COOO CTEeleHb
3aKOHOJATEIBHOMN 3alIUTHl KOHTPAKTHBIX MPaB KPEAUTOpPa B PA3IMYHBIX CTpaHax (CM.
La Porta, Lopes de Silanes, Shleifer, Vishny, 1997).
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Johnson S., J. McMillan, C. Woodruff (1999a), uccneays npobiemMy UcCmo-
HEHUS KOHTPAKTHBIX 00513aTENBCTB B 5 CTpaHax ¢ MepexoHON YKOHOMHUKOH, Halll-
JIM, YTO KOHTPAKT, OCHOBAHHBIM Ha JIOTHKE JUIUTENLHBIX OTHOIIEHMI (relational
contracting), BBICTYIIaeT B KadecTBe cyOCTUTyTa cynoB. Cy/bl, B CBOIO Ouepe/b,
0COOEHHO 3HaYMMBI “Ha CTapTe” TOPrOBBIX OTHOLICHUH. B 11e10M aBTOpHI BBITE-
JISUTK CIIEYIOIINEe MeXaHW3Mbl HH(QOpCMEHTa:

* Cybl (MCTIOB30BAN JIUIIE 39 % BCEX ONMPOLIEHHBIX (HUPM, HMEB-
IIMX HEJaBHUH KOH(IIUKT C TOPrOBBIM MapTHEpOM. TeM He MeHee
2/3 ¢upm, B TOM YKciIe HE MMEBIIUX KOH(IMKTOB, HE OTPHLAIN
BO3MO)KHOCTB oOpareHus B cya (o Poccun — Tombko 55,8 %);

* MECTHBIEC WJIN HAllMOHAJIbHbIE IPABUTEILCTBEHHBIC areHTCTRA;

* KOHTPAKT, OCHOBaHHBIN Ha JIOTMKE JUINTEIBHBIX OTHOLICHUH (rela-
tional contracting) (61,1 % onporueHHbIX GUPM yKa3ajau, 4YTO HH-
KOI/Ia WJIM TIOYTH HUKOIZIA HE TPHOETaloT K MOMOIIN TPEThel CTO-
POHBEI);

* BEpHOCTH CyliecTByonuM maptaepam (loyalty);

* apOUTpaXk TOPIrOBBIX accorparii (0komo 50 % OMpOIICHHBIX (HPM BXO-
JWATH B Takue accormarmu (1o Poccru — 74,4 %), 2/3 w3 HUX yKa3am BO3-
MOXKHOCTB TaKUX YCIIYT KaK CyIeOHOTo CyOCTUTYTA);

* MEXaHHM3MbI YaCTHOI 3amuThl/pakeT (ykazaau 48 % ONpoleHHBIX
poccHiicKuX GHUpMm).

[IpuunHO# MTOOPOBOJIBHOTO OTKa3a OT OOpAaIICHHS B CyAcOHO-IIPABOBBIC
WHCTAHIIUK Yallle BCEro, BEPOSITHO, CIY)KUJIa YBEPEHHOCTh B TOM, YTO TAaKOe 00-
palleHre IpoCcTo He 00ECTIEYHT JOIDKHOTO pe3yibTara. B 0JJHOM U3 0IpocoB poc-
CHMcKUX mpeanpuHuMaTteneit (328 npeaqnpusTuil B KpynHEHuX ropoaax) mpea-
JIarajiocb BOCEMb BAPHAaHTOB OTBETA HA BOIPOC O TOM, IOYeMy (pUPMBI, HECMOT-
ps1 Ha SIBHBIE HAapyIIEHHs KOHTPAKTHBIX 0053aTENbCTB, BCE K€ He 00pallainch B
apOutpaxusle cyapl. Cpeii OTBETOB Ha MEPBOM MECTE OKa3alach CChUIKA Ha TO,
YTO TIpaBa MOTEPIEBIIEH CTOPOHBI HE YIAeTCsl BOCCTAHOBHUTH U C IMMOMOUIBIO CY-
neousix Bracteit (Handley, Murrel, Ryterman, 1998, p. 27; cm. Taxxke Pistor,
1996)™.

Haunmenee nelicTBEHHBIMH OKa3bIBAIUCH T€ CUCTEMbl HOPMAaTUBHBIX aKTOB,
KOTOpBIE TPeyCMaTpUBAIN MaTepUalbHYI0 OTBETCTBEHHOCTH NPEIAIPHHUMATE-

* Yka3aHHas 0COOCHHOCTB TIOBEJICHHUS X03SHCTBYIOMINX CYObEKTOB HAOIIOAAIACh HE TOJb-
ko B Poccun. Omipoc yacTHBIX BReTHAMCKHX (hUpM B cepenuae 90-X TT. MoKa3all, 4To JIUIIb
9% OTIPOIIECHHBIX BEPSAT B TO, YTO BMEIIATEIBECTBO CYACOHBIX OPraHOB MOIJIO ObI 00ectie-
YHUTh OCYIIECTBICHHE KOHTPAKTHEIX 1paB (McMillan, Woodruff, 1998).

29



JIel o0 CBOMM 00s13aTeNbcTBaM. V3BecTHBI OecUrCIeHHbIE CiTydan, KOTa TOpMO-
3WJIOCH OCYIIECTBICHHE MPOLIEAYPHI MPUHYIUTEIEHOTO OaHKPOTCTBA B OTHOIIIE-
HHH psijia KPYIHBIX IPOMBIIUICHHBIX TPEAIPUATHH 1 (PUHAHCOBBIX YUPEIKACHHUH.
Jaxe B Tex cityyasix, Korjaa cylaeOHbIe OpraHbl MBITAIUCh IPOU3BECTH MTPUHY/IH-
TeJIbHOE B3BICKaHHE IUIaTeXel M0 KOHTPaKTHBIM 00sS3aTelIbCTBaM, OHU HEpPEeIKO
OKAa3BIBAJIMCH PAKTHUECKH O€CCUITBHBIMU.

BceMm cTpanam, BKIIIOYas rocyiapcTBa C pa3BUTONH SKOHOMHKOH, BpeMs OT
BPEMEHH MPUXOIUTCS CTAKUBAThCA C MAaKPOIKOHOMHYECKUMH IIOKaMH, BIIEKY-
IIMMH 32 COO0H MaccoBOE HapyllIeHHE KOHTPAKTHBIX 0053aTeIbCTB. Tak, B ycio-
BUSIX XO3SAHCTBEHHOTO cliajia (pereccun) KOpIopalyy, a B HEKOTOPBIX CIIydasx U
UX PaOOTHUKH BCE Yallle CTAJIKUBAIOTCA C 33JCPKKAaMH ITPUYUTAIONIMXCS IL1aTe-
JKel; Kak MPaBuIIo, pacIupsieTcsi 00beM IPOCPOUSHHON 3aJOMKEHHOCTH H T. II.
U Bce ke psAl BCTPOCHHBIX B Pa3BUTYIO PHIHOUHYIO 3KOHOMHUKY OTpaHHYUTENEH,
“caepxex”, v, IPEeX/Ie BCEro, peajbHas yrpo3a 0aHKPOTCTBA TOPMO3UT HapacTa-
HHE BOJIHBI HETUIATeXKeH B OTHOUICHHSIX M1y He(DUHAHCOBBIMHU KOPIIOPALIUSIMH.

B ycnoBusix nepexonHoi SKOHOMHUKH MOJJOOHBIE OTPAaHUYUTENH JEHCTBYIOT
ropasao MeHee 3¢ GEKTHBHO; 1a U CaMU BO3MOXXHOCTH “‘aMOPTH3AIMK~ KOH(IIHK-
TOB, HAIIPUMeEP, C TOMOILBIO CCYI, IPEACTaBISIEMbIX YACTHBIMU KPETUTHBIMU Y-
PEXICHUAMHU, TPAKTHUECKH HEBENUKU. B yCIOBHAX BeChbMa HECOBEPILIEHHOTO
(DMHAHCOBOTO IJIAHUPOBAaHKS HapaCTaHUE MOIIHOMN BOJHBI HEIUIATEXKEH BBIHYX-
JlaeT He TOJIBKO YacTHBIE KOPIIOpAIUK, HO U MHOTHE TOCYIapCTBEHHBIE U MOIYTO-
CyJapCTBEHHBIE MTPEAIIPUATHS OTKa3bIBaThCs OT BBINOJIHEHHS IOTOBOPHBIX 00513a-
TeascTB. K ToMy jke, BBICTymasi B Ka4eCTBE “KOHEYHOTO™ MOKYyIIaTells, Tocynap-
CTBO HEOJHOKPATHO OTKAa3bIBAaJIOCh OT CBOEBPEMEHHOM OIUIATHI 3aKa3aHHOM Mpo-
OYKIUH. B TOMOOHBIX yCIIOBHSIX OOBIYHOE CyJeOHO-IIPABOBOE PETYIUPOBaHHE
KOH(JIMKTOB IO CYIIECTBY OKa3bIBAETCS Kak Obl OeCIpeMeTHbIM' .

[MapannensHO MyOIUYHO-IPABOBOMY MH(OPCMEHTY 3HAYUTENLHOE PACIpO-
CTpaHEHHE B HEKOTOPHIX CTPaHaxX C MEPEXONHONW 3KOHOMMKON IOIydaloT CHUCTE-
MBI YacTHOTO MH(popcMeHTa. YacTHBIH WHPOPCMEHT Bcerna MpUcyTCTBOBal Ha
Pa3HBIX CTYNEHAX PAa3BUTHSA PHIHOYHOI IKOHOMHKH. B cuTyanuu JBYCTOPOHHHX
U MHOTOCTOPOHHUX B3aMMOJEMCTBUN YACTHBIX MpeANpUHUMATENEH OesTellb-
HOCTb IPYHII (JINOO OTJEIBHBIX JIHII), 3aHUMAIOLIMXCSI HHPOPCMEHTOM KOHTPAKT-
HBIX 00513aTENBCTB, HAMPaBJIeHa Ha TOUCK (P ()EKTHBHOTO pelleHHs, Ha TO, YTO-
Obl 00ECIIeYlTh JOCTIKEHUE WM TNOANCPKaHWE YCTOWYMBOTO PaBHOBECHS B
cdepe kOHTpakTHBIX oTHOIEeHUH (cM. Greif, 1996). OcobeHHO TITy0OKO yKOpeHe-

' Tak, mocie mpoBepku PocTpylInHCIIEKIEH CBOCBPEMEHHOCTH BBIILIATH 3apaboTHON
w1aTel B 1996 I., yroloBHEIE JIelia 32 HE3aKOHHYIO 33aICpIKKY IIATekeH ynanoch BO3OyIUTh
sk B 1 % Beex cityuyaes.
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HBI MEXaHNU3MbI YaCTHOTO HH(OPCMEHTa B POCCUHCKON SKOHOMHKE, B KOTOPO#i 10
HACTOSILETO0 BPEMEHH, KaK OTMEYaJoCh BbIIIE, OQHUIUAIBHO MPEIOCTaBIsIEMbIE
CBEJICHUS HacueT (KOHTPAKTHBIX) 0053aTeNIbCTB Jake y KPYHMHEHIIUX Kopropa-
Ui HenocTarouHo nH(popMaTHBHEL U 10 40 % TeKylIux X03siCTBEHHBIX Olepa-
IIUH OCYIIECTBIsIETCA B paMKaX TeHEBOTO CEKTOpa.

Baknas ponb cucteMbl HHPOPCMEHTA B IIEPEXOAHON SKOHOMHUKE “‘poccHiic-
KOT'O THIa”” MOXKET pacCMaTpUBAThCS Kak OHO U3 MPOSBICHHIA Oojee oOriei TeH-
JIEHITNH, OTMEeYaeMol corrosioramu (cM., Hanpumep, SAmos, 2000, c. 389): B poc-
cHiickoM oOrmiecTBe (DYHKIMS JETHTUMHPOBAHHOTO NPHHYXKJICHUS B OOJBINOH
Mepe OCYIIECTBISIETCSI YaCTHBIMU (BO MHOTHX CIy4asX — KPUMHHAILHBIMH)
CTpyKTypaMH. B paccMaTpuBaeMoM cilydae JISTUTUMHBIH HH(OPCMEHT XO3sIii-
CTBEHHBIX IIpaB B OOJIBILION CTEIICHU peasi3yeTcsl B paMKax 3aBEJOMO HElpaBo-
BOTO IIPOCTPAHCTBA.

COBepIIIEHHO 0YEBHIHO, YTO YACTHAS CHCTeMa HHPOpPCMeHTa TpeOyeT cpas-
HHUTEJILHO OOJBIIMX 3aTpar. M XOTs B HEKOTOPBIX CIIy4asiX YaCTHbIE OpraHU3alnu
MOTYT JOBOJBHO 3()(EeKTHBHO pelarh 3a1a4u HHPOPCMEHTa, SICHO, YTO IOBCe-
MECTHOE PaclpOCTPAHEHNE TAKMX CHCTEM HE MOXKET CUMTAThCS KeJIaTeIbHBIM HU
C COLMAJIBHOW, HU C SKOHOMHMYECKOH Touek 3peHus. CaMu MpoIeypsl YaCTHOTO
uH(OpCMEHTa MOTYT BCTYIIaTh B MPSAMOI KOH(IUKT C 3aKOHaAMH U MOpaJibio. Bee
JIeJI0 B TOM, OJTHAKO, YTO MMEHHO HEJOCTaTOYHOCTH IMyOIMYHO-IIPaBOBOIl cucTe-
Mbl HH(OPCMEHTA BBI3BIBAET K JKM3HU YaCTHBIN WHPOPCMEHT, IOITOMY B IIepe-
XOJIHOM SKOHOMHKE TOCYJapCTBEHHAs U YaCTHBIE CUCTEMBI HH()OPCMEHTa Kak Obl
OpPTaHUYHO JTOTIONHSIOT YT ApyTa.

Bonee Toro, B KauecTBe YaCTHOTO areHTa, OCYIIECTBIISIOMETr0 (DYHKIMH 3a-
HIUTB ¥ UHPOPCMEHTA TpaB COOCTBEHHOCTH, MOTYT BBICTYNATh HE TOJIBKO KpH-
MHHAJIbHBIE TPYIITUPOBKY, HO U CIyKalllie TOCYAapCTBEHHBIX opranu3amui. Or-
paHUYMMCS JIMIIb OAHUM IPUMEPOM. B nepexogHoN 3KOHOMHUKE Upe3BbIYaHO
HMIMPOKHH pa3Max IMojy4aeT KPUMUHAJIBHBIA pakeT. Ompochl CBHIETENLCTBYIOT,
yto 70 40 % pykoBoAMTENEH MPEANPUATUI JTNIHO CTATKUBAIKNCH CO CIIydasMU
paKeTa, BHIMOTaTeNIbCTBA, C ONBITKAMYU MOCTABUTh MPEANPHITUE T10]] KOHTPOJIb
npecTynHbIX rpynnupoBok (Kocanc, 1999, c. 48). B nogoOHbIX yclIoBHsAX OONb-
IIMHCTBO MpeNIpUHUMATENIEH OCTPO OIIyIaeT HeOOXOJUMOCTh 3alIUTHI CBOETO
UMYILECTBA M CBOUX TEKYIIUX Orepaluii (He0OX0IMMOCTh “KpbIIIn”)™.

Jlng Menkux M cpenHuX HpeArnpHHUMAaTrelel Takylo “KpbIlry” 4acTo obec-
NEeYHBAIOT KPUMHHAIIBHBIE TPYIIITUPOBKH Pa3IMIHOTO POJA, JUIsl KPYITHBIX KOMITa-
HUI COOCTBEHHBIE CITyKObI 0E30IIACHOCTH M OXpaHHbIE areHTCTBa. B mociennee

?276% OIpOIICHHBIX BJIAJICNIBIIEB Mara3uHoB B MOCKBE OTMETIIIN HEOOXOHMMOCTD PAcXo-
JIOBaHUS ACHET Ha “moxnepskanue kpeimm” (B Baprmase — 6%), — cm. Frye, Shleifer, 1997.
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BpeMs, OJHAKO, HEJETalbHbIMU, HO JOCTAaTOYHO HAJAEKHBIMH 3alIUTHUKAMH U
no60ucTamu OM3HECa CTAaHOBSTCSA U CaMU paOOTHHKH OPTaHOB IPaBOMOPSIAKA™.

OnHako (QYHKIIMOHMPOBAHWE MWIIMIIEHCKOW ‘“KPBINIM’ BCE e HE BIIOJIHE
BIIMCHIBAETCS B PHIHOYHYIO CHUCTEMY YacTHOro MH(OpPCMEHTa: Takas 3aluTa
NPENCTaBISIETCs B TIEPBYIO O4Yepellb U B HAHOONIBIINX MaciiTabax He TOMY, KTO
OouIbllie 3aIUIATHT, 8 “CBOMM’” JIFOJSIM M HanboJjiee TECHO CPAILEHHBIM C “‘3allUT-
Hukamu” komnanusim (Cadonos, 2000, c. 112). TlonsaTHO, uTO IOKOOHBIE YacT-
HBI€ YCIIyTH MOTYT OCYLIECTBIATHCA JIUIIb 3a CUET YCIYT IO 3alIUTe UMYIIECT-
Ba, OKA3bIBAEMBIX OCTAJIBHBIM COOCTBEHHHUKAM B “00IeM Hopsiake”.

B pesynbrare hopMupyeETCs Upe3BBIYAHHO paCTOUUTEIbHAS U Hed(PdEeKTHB-
Hasl CHCTeMa, B paMKaX KOTOPOI OTPOMHBIN armapar rocyiapCTBEHHBIX OPraHOB
NPaBONOPS/IKA JIOMOJHSAETCS HEBEPOSTHO pa3pOCUIMMUCS CiIykOamu Oe3omac-
HOCTH KPYIHBIX KOPHOPAIMHA, YACTHBIMH OXPaHHBIMU areHTCTBaMH U K TOMY K€
00€ CHCTEMBI OIHOBPEMEHHO COTPYIHHYAIOT U COMIEPHUYAIOT C MHOTOYHCIICHHBI-
MH KPUMHHAJIBHBIMH TPYIITUPOBKA. B MONOOHBIX YCIOBHAX OCOOCHHO TPYIHO
OTJIMYMTB JIETATbHBIE METO/IBI 3alIUTH COOCTBEHHOCTH U IIPUHYKICHHUS HAPYIITH-
TeJs YCIOBUM KOHTPAKTA K BBIIIOIHEHHUIO CBOMX 0053aTeNIBCTB OT HE3aKOHHBIX ™.

1.4. HecosepuieHHasi cucmema UHghopcMeHma:
HeKomopble 3KOHOMUYecKue rnocredcmeaust

TeHaeHIUs K OTKa3y OT “TIIOTHOM OIEKU” TOCYIapCTBECHHON COOCTBEHHOC-
i B CoBerckoMm Coro3e 0OHapy»)HIIach yxe BO Bropoi mojoBuHe 80-x rT. [1po-
BOIUBIIHECS Pe()OPMBI IO PACIIMPEHUIO MTPAB COMUATMCTUUCCKUX TPEIIPUATHIA
OBLTH, pa3yMeeTCs, HeTOCTATOUHO JCHCTBEHHBI JIIsl TOTO, YTOOBI CIIENIATh MPE/II-
pUSATHS, OCTAIOIIHAECA B paMKa MPEXKHEH [EHTPATU30BAaHHON CUCTEMBI, XOTS OBl
YACTUYHO HE3aBUCUMBIMH U PEAJIbHO 3aUHTEPECOBAHHBIMU B 3(h(HEKTUBHOM XO-

» ¢, ..OmnpenencHHas cBs3b Ou3Heca ¢ paboTHrkamMu MBJI 1 WHBIX OpraHoB HaONIOAAIaCh

ele B coBeTckue BpeMeHa... OqHako K KoHIy 1990-X rogoB cuTyalus NpUHIUINAIBHO
MCHSICTCS: HeJeTranbHble YCIyTd paOGOTHUKOB OXpPAaHBI MOPSIKA HUCIIOIB3YIOT JICTaJIbHEIC
MIpeIIPUHUMATEIIH, IPUYEM Pedb T yKe He 00 OIIaTe HEeBMEIIATENbCTBA, a O BBIITOM-
HEHUH 32 IUIaTy TOTO, YeM 3TU pabOTHUKH JNOJDKHBI ObUIM OBl HTaK 3aHUMATHCS MO JONTY
ciryx6s1” (JIatos, 2001, c. 178).

** B xauecTBe 00IIETo MpUMepa MOKHO ITPUBECTH HCTOPUIO HEKOTOPBIX KPYHMHEHIHX OaH-
k0B 90-X IT.: JUIMHHAS LIeTIb 3JI0yIIOTPeOIeHHI U MOIICHHIYEeCKUX JEHCTBUI 110 YBOLY Jie-
HEXXHBIX CPEACTB B “TCHEBYIO” PKOHOMHMKY, MHOTOJIETHHE CyIeOHBIE TPOLECChl, OaHKPOT-
CTBO IIOYTH IOJHOCTHIO OIYCTOLIEHHBIX OaHKOB M COIPOBOXKAABIINE BCE ITU ACHCTBHS
KpOBaBbIe KPUMHHAJIBHBIC Pa300PKH — BCE 9TO MOXKET CIIYXXHUTh HAIVLITHOH MILTIOCTPAIH-
el OTCYTCTBHsI JAEHCTBEHHOH CHCTEMBI HMH(POPCMEHTA, HEJOCTaTOYHOH 3aIlUTHl IpaB
BKJIAJIYMKOB, a TAKOKE MOABIIIONIEr0 OOJIBIIMHCTBA AKIOHEPOB OaHKa.
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3SICTBOBAHUM, HO OHHM CHJIBHO PacIlaTali MPEeKHIOI CUCTEMY ITapTHIHHO-aIMH-
HHUCTPATUBHOTO KOHTPOJIS 32 IPUCBOSHHUEM JIOXOJIOB, @ B HEKOTOPBIX CIyYasiX Aa-
K€ aKTHBOB rocynapcrBeHHoro npexnnpustus. C xonua 80-X IT. pa3BepHyICs
MacCOBBII MPOIIECC BHIBOJA aKTUBOB U (DAaKTHUYECKON IKCIIPOIPHAIIMH TTPEATIPH-
ATHH, (OpPMaJIbHO OCTaBaBIIMXCS B TOCYIapCTBEHHOH coOcTBeHHOCTH”. B Xoze
MOCJIEAYIOIIE MacCOBOM MpPUBATU3AIMU IPUHUMAIINCH HOBBIE 3aKOHBI U MOCTa-
HOBJICHHS, JIETAIN30BABIINE YaCTHYIO COOCTBEHHOCTh. OHAKO CHCTEMa HOBBIX
HOPM OCTaBaJlach ()parMeHTapHOI1, B HEl MPOJOIIKAIIH CYI[ECTBOBATh MHOTOYHC-
JICHHBIE “3a30PBI”°, COXPAHABIINE BO3MOXHOCTh YBOJA CPEACTB C MPEATIPHATUH,
(hopMaNbHO NEPEXOUBIINX B COOCTBEHHOCTD “TPYOBBIX KOJUIEKTHBOB”.

Takum 00pa3zoM, MPOLIECCH MAacCOBOM MPUBATH3AIMH C CAMOTO Hadalia Co-
JIepKay B ce0e BOZMOXKHOCTh YaCTHOW JKCIPONPHALIMK MHOTHX COBJIaJeIIbIICB
NPUBATH3UPYEMOTO UMYyIecTBa. [I0CKOIbKY UCTOYHUKH [TOAOOHOTO HAKOIIICHUS
BCE )K€ HE MOIJIM CUUTATHLCS BIIOJHE JIETAIbHBIMH, @ HHBECTUIIHOHHBINA KIUMaT B
POCCHICKOI SKOHOMHKE OCTaBajICs BeChMa HEOIaronpusiTHBIM, OOJNbIIAsi 4acTh
BBIBOJIMMBIX PECYpPCOB HAIPABIISUIACH 32 IpaHHUIly (Y GUPM-OKCIOPTEPOB, OKA3bI-
BaBILMXCS [IEHTPAMU HAKOIUICHHUS, — OCTaBalach 3a IPaHMIIEH), Yalle BCero B
(UPMBI, OTKPBITHIE CHIEUATBLHO ISl yKa3aHHO 1esid B 0(IIOPHBIX pETHOHAX.

Bruiots 10 HacTOsIIETro BpeMeHH PYKOBOJHUTENN KPYIHBIX KOPIIOpalMi Ha
Ka)XIOM IlIare CBOEH AEATEeIbHOCTH PELIaloT BOIPOC O pa3MeIleHHH LEeHTpa TA-
JKECTH B MpOIeccax HAKOIUICHHS: OJHUM TOJIOCOM OKa3bIBAETCs HAKOIUICHHE Ka-
nurana (MPeUMYIIECTBEHHO B pealibHOM (hopMe) B pOCCHIICKON SKOHOMHKE, a
JpYTHM — MEPEBOJI 110 KpaiiHel Mepe 4acTh JIEHEKHBIX CPEICTB B 0 IIOpHBIE
¢bupmbl (Ha oddropHbie cuera). O6a MoNOCa B POLIECCE MPUHSTUS PEIICHUS
MOTYT (PUTYpHPOBaTh HE TOJIBKO KaK B3aWMOJIOIOJHSIONINE KOMIIOHEHTHI M-
HOM CTpaTeruu, HO U KaK KOHKYPHPYIOIIHE MEeXIy co00i BapuaHThl pa3IMYHBIX
CTpaTerui.

Korna HameuaeTcs: TeHJIEHIUS K MepexBary KOPIOPaTHBHOIO KOHTPOJIS CO-
NEepHUKAMH, KOTOPBIE PACIONararoT, CKakeM, 0oJiee TECHBIMU CBS3SMH C MECT-
HBIMH BJIACTSIMU U CPAaBHHUTEJIBHO OOJBIINM aMUHHCTPATUBHBIM PECYPCOM HITU
Korja cymMma oQUIMAIBHBIX 1 HEOPHUIIUMATIBHBIX TOOOPOB MPEBOCXOANUT HEKOTO-
PBIi TIpeien, MaKCUMaJIbHO BO3MOYKHASI 4aCTh PECYPCOB BBIBOJUTCS 32 TPEIIEITbI
CTpaHbl. JTO, pa3yMeeTcs, CEPbe3HO TOPMO3UT MPOLIECCH HAKOTIIICHUSI, & TI014ac
Y BOCIIPOM3BOJICTBO PEaJBHOTO KanuTaia. BIuloTe /10 HacTOSIIEro BpeMeHH pas-
BUTHE MHOTHX IPUBATH3MPOBAHHBIX KOMIIAHHMH, YHACJEIOBABIIMX OCHOBHBIE
IPOU3BOJCTBEHHbIE 3MaHHUA M OOOpPYIOBaHHE OT “‘HOPHIHOYHOH’ SKOHOMHKH,

 QOopMBI HENNEraNnbHOTO NPHCBOSHHUS, HCIIOIB30BABIINECS IIPU SKCIIPOIIPHALIMHU TOCYAap-
CTBEHHBIX NPEANPHUITHH, OIHCaHbI, HapuMep, B (Solnick, 1998).
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“6ioxupyercs — kak otmedaer I1. KapmoB, — nHTepecamu BbIBoja Kamurana”
(Kapmos, 2001, c. 92). Ilpu HecoBeplieHHOW cucTeMe HH(DOpPCMEHTa IIpaB
COOCTBEHHOCTH ¥ ITMPOKOM PACHPOCTPAHEHUN KOPPYIIIIHH [TOCIEI0BATEIEHOCTh
NOMOOHBIX OIEpalii, M0 CYIIECTBY O3HAYAIOIIUX IKCIPONPHAIMIO OCTAaIbHBIX
aKIMOHEPOB U KPETUTOPOB (a TaKKe COOTBETCTBYIOIIEE COKpAIlleHHE HaJIOTOBBIX
JIOXOZIOB TOCYAApCTBa), OCTAETCSI TPYAHOAOCTYITHOM JUI O(UIMaIbHOTO KOHTPO-
JISL ¥ PeryJupOBaHuUs.

Mexny TeM HeBo3MelaeMoe MoTpebieHue (TocTeneHHoe “mpoeaanue’)
KaluTaga U yTeyka JOXOIOB MPEICTABISIOT CO00H 0COOCHHO OCTPYIO MPodIeMy
JUIsL TIEPEXOTHON SKOHOMUKH. Jleno B ToM, 4To HOpMa cOepexeHuit, popmupye-
MBbIX Ha 0a3e JIMYHBIX JIOXO/OB, B CHIIy psla NPUYUH, 110 KpaliHel mepe Ha Ha-
YaJbHBIX CTAAMAX Mepexo/a K PhIHOYHON 3KOHOMMKE, OOHAPY)KHBAeT YCTOMYH-
BYIO TeHJICHIINIO K CHIKEHHUIO. AHAINU3 CTATUCTUKU JEHEKHBIX IIOTOKOB ITOKa3bI-
BAeT, YTO POJIb HACETECHUS B KPEAUTOBAHUH OCTAIBHBIX CEKTOPOB 3KOHOMHKHU B
2000 r. oxa3anach CylIECTBEHHO HIXKeE, ueM B 1996 r.** COepekeHHsT POCCHHCKO-
TO HaceleHHs, [IPpUBJIeUeHHbIe (PUHAHCOBBIMU UHCTHTYTamMH, B 2000 T. cocraBu-
i okoio 2 % BBII (mporus 3,1 % B 1995-1997 rr.). nTeHcHBHAs MH LU,
KPHU3UCHBIE MOTPsICeHHs (PUHAHCOBBIX PHIHKOB M “OTpHLIATENbHOE” HAKOIUICHHE,
CBSI3aHHOE C HEOOXOIUMOCTBIO MTOTAllIeHHUs] BHEIIIHUX JI0JITOB, IPUAAIOT PpooIIe-
Me HEeJJOCTaTOYHOT'0 HAKOIJICHHUS KamuTajia 0co0yI0 OCTPOTY.

BwMmecTe ¢ TeM HecoBepIleHHbI HHPOPCMEHT MpaB COOCTBEHHOCTU U KOHT-
PaKTHBIX IIPaB HEM3MEHHO OKAa3bIBAJICS OIHUM M3 0aphepoB, MPEISTCTBOBABIINX
NPUBIICYCHUIO KalUTaa u3-3a pyobexa. O0ObeM Kanuraia, rnpurtekasiiero B Poc-
cuio B (hopMe MpSIMBIX MHOCTPAHHBIX MHBECTHLMH Ha MpoTshkeHuH 1992—-1999
IT., HE TOJBKO OBUI MOYTH B 15 pa3 MeHbIlle, YeM MPHUTOK NPSMbIX HHBECTHLUH B
Kurail, HO 3HaUUTENBHO YCTyHaJl aHAJOTHYHBIM ITOKa3aTessIM, PACCUUTaHHBIM
st [onpmm, Tannanna win Yunu, a no pasMepaM MHBECTULIMN Ha JyIy Hace-
nenus Benrpus moutu B 15 pa3 mpeBocxoania Poccuro. boiapmmHCTBO MexIy-
HApOJHBIX PEHTHHIOBBIX KOMIIAHHM OTMEYaeT, YTO HEyHAOBJIECTBOPUTEIbHBIN HH-
BECTULIMOHHBIN KJIMMAT, XapaKTepU30BaBLIMM POCCUHCKYIO SKOHOMHUKY, B HEMa-
JIOW CTENEHHM OIPEIeIsICs IPOU3BOJIOM MECTHBIX OPT'aHOB BJIACTH, IBHOMU MpeJB-
3STOCTBIO CyNeOHBIX MHCTAHIIN, HEJOCTATOYHON 3aIIUTON TIpaB COOCTBEHHOCTH
U TIpeXJIe BCEro MpaB “BHEIIHEro” nHBecTopa. IIpumeuarensHo, 4To, cpaBHUBAs
CTETIEHb PEIIUTEIFHOCTH TIPHU TEePEeCTPONKe XO35HCTBEHHOTO 3aKOHOAATEIhCTBA
U coziepKaHHe N3MEHEHNH, BHOCUBIINXCSA Ha MPOTSDKEHUM MTOCIEIHETO BpEMEHU
B I'paxknanckuii konmekc, skcrepTsl MUpOBOro GaHKa OIIEHHBAIOT POCCHUHCKYIO

* OLeHKN Ha OCHOBE JAHHBIX, IPHBOJAUMBIX B MOHOTpaduu “O0630p SKOHOMHUECKOIT 1mo-
qmutukn” 2001.

34



SKOHOMUKY B CBOMX PEHTHUHrax 3HaYUTEIBHO BhIIIE, YeM 10 AP HEeKTHBHOCTH pe-
anuzayuu TPUHSATHIX 3aKOHOB.

B mocnenHee BpeMsi McclieoBaTelld BCe 4Yallle MPUXOAAT K 3aKIIIOUSHHIO,
COINIACHO KOTOPOMY Ba)KHEHIITyI0 poiib B oOecrieueHnu [lapeTo-ontiuMansHOM an-
JIOKAIIMM PECYPCOB JIOJKHBI UTPaTh HE CTOJNBKO KOHKYPEHTHBIE TOPTH, MpeIe-
CTBYIOIIHE 3aKJIIOYEHUIO KOHTPAKTa, CKOJILKO AEHCTBEHHAs CUCTEMa HH(POPCMEH-
Ta KOHTPAKTHBIX TpaB U OOs3aHHOCTEH (cM., Hampumep, Johnson, McMillan,
Woodruff, 2002). Kak siBcTByeT U3 NPUBEAECHHBIX BBIIIE COOOPAKEHUH, YKa3aH-
HBII1 BBIBOJ] B HAUOOJIbIIEH CTEIIEHH OTHOCUTCS K MTOCTCOLUAIMCTHYECKHM CTpa-
HaM, OCTPO HYXJAIOLIMMCS B HAJIQ)KUBAHUH OJIAarONPUSTHOIO HHBECTUIIMOHHOTO
KJIMMara M opraHu3anuu 3((eKTHBHOrO KOPIIOPaTUBHOTO yIpaBieHHs. bonee
TOTO, KaK CBHJIETEJILCTBYIOT PACUEThl, HEHA/Ie)KHAsl cucTeMa UH()OPCMEHTa Blie-
4eT 3a co00 0TKa3 MEXyHApOAHBIX MAPTHEPOB Ja)Ke OT TOPTOBBIX CHENIOK (CM.
Anderson, Marcoullier, 2001).

OTtcyTcTBHE MeXaHU3MOB 3((GEKTHBHOrO WHPOPCMEHTa M AEHCTBEHHBIX
npouenyp 0aHKpOTCTBAa OTKPBIBAET BO3MOXKHOCTH JUIS TIOSIBJICHUS crieruduiec-
KUX MHCTUTYLHOHAJBHBIX HOPM M IPOIECCOB, OTOPACHIBAIONIMX DKOHOMHUKY K
OoJiee paHHUM CTaJUsIM PHIHOYHOTO Pa3BUTHsL. Peub HJIET, B 4aCTHOCTH, O Macco-
BOM II€peX0/ie BpeMsi OT BpeMeHH K 0apTEepHBIM ClieNIKaM, 0 TpeDOBaHUIX 00s13a-
TENBHBIX JOCTaTOYHO KPYITHBIX 3aJ0TOB MU TOJNYYEHUH CCYIbl M MPEAOTLIaThl
IPH MOKYTIKaX, O MPUHYJUTEIBHBIX CITUCAHUSIX JIEHE)KHBIX CPENICTB CO CUETOB 3a-
€MIIMKa B CYET MOTAaIIeHHs TPOCPOYEHHBIX JIOITOB U T. 1.

CyliecTBeHHBIE TIPETSATCTBUS, Melarone (POPMUPOBAHHIO OJIarONpHsITHO-
rO WHBECTUIIMOHHOTO KJIMMara, CO3[aeT W HEIpPO3PaYHOCTh CKJIa(bIBAFOIIIXCS
OTHOILIEHHH CcOOCTBEHHOCTH. Tak, CKpBIThIE CBs3M (B paMKax OW3HEC-TPYIIIbI)
MEX/1y IPOMBIIUIEHHBIMU NPEINPUSITUIMHA U OaHKaMHM JIeTIal0T BO3MOXKHOM, KaK
OTMEYaJIOCh BHIIIE, IKCIPONPUAIINIO aKIIMOHEPOB M BKJIAJUUKOB OaHKa B Pe3yJib-
Tare BBIBOJIA CPEJCTB U3 OaHKa B (hOpMeE JIbTOTHBIX CCYJI, ITOKYIKH HETUKBHIHBIX
LEHHBIX OyMar u T. 1. B MoJOOHBIX yCIIOBUSX OTCYTCTBUE IOCTATOYHOW 3aIIUTHI
npaB cOOCTBEHHOCTH M KOHTPAKTHBIX IPaB Ha ITPAKTHKE O3HAYAET PE3KOe yBEIH-
YEHUE WHBECTUIIMOHHBIX PUCKOB.

BwMmecrte ¢ TeM (yHKIMOHHpPOBaHKHE PHIHKA KOPIIOPATHBHOTO KOHTPOJISI IPU
HEJJOCTATOYHO JCHCTBEHHOW cHCTeMe MH(pOPCMEHTa HaTaJKUBaeTcs Ha Oapbe-
PBl, TIPENSATCTBYIONINE ONTHMAIBHOMY paclpeeieHHI0 COOCTBEHHOCTH. Bririe
y’KE€ OTMEYaJIOCh, YTO HEAOCTATOUHO YETKOE OIpE/EIeHHEe MPaB COOCTBEHHOCTH
U HECOBEpILEHHBIE CHCTeMa HH(POPCMEHTa MOTYT POCTO OTIYTMBaTh HanOoee
3¢ PeKTUBHBIX HHBECTOPOB. MeHee 23 QEeKTUBHBIH NpeIIPUHUMATENh MOXKET OT-
TECHUTH OoJiee 3P PEeKTHBHOTO COOCTBEHHUKA OT KOHTPOJIS, IPHOETHYB, HAIPH-

35



Mep, K pa3MbIBaHHIO €ro JIOJU B aKIIMOHEPHOM Kamutaje. [IpenB3sTeie pemenus
Pa3TUYHBIX UHCTAHIMKI (MECTHBIX OpraHOB 3aKOHOAATEIBHOMN, UCTIOMTHUTEILHOM
WU CyneOHOI BIIaCTH) MOTYT JIMIIMThH CMbICIIa Bce UCKU (P (EKTHBHOTO MHBEC-
TOpa OTHOCUTEIHHO HAPYILIEHHUS YCIOBUIMA, IPEAYCMOTPEHHBIX paHee 3aKIIIOueH-
HBIMH KOHTPaKTaMH.

HertpynHo nokaszars, 4TO CTENeHb 3aIUTHI IPaB COOCTBEHHOCTH M KOHTpPa-
KTHBIX TIpaB BJIMSET U Ha yCJIOBUSI SMHCCHH LICHHBIX Oymar: ueM OoJsiee HaJe)KHO
3alIMIIAIOTCS YKa3aHHBIE MpaBa, TEM HIKE HM3JCPXKKU MPUBJICUCHUS KallMTasla
(cost of capital) u Tem OoJee MHTEHCUBHOE Pa3BUTHE — MPH MIPOYMX PABHBIX yC-
JIOBUSIX — TIOJTy4aloT (PMHAHCOBBIE PBIHKU. YKa3aHHBIN BBIBOJ| HEILIOXO COTJIAcy-
eTCsl C pe3ynbTaTaMH psija SMIUpUYEecKuX uccienoBaHuit (cm. LLSV, 1997;
Lombardo, Pagano, 1999). Pojip MexaHn3MoB HH()OPCMEHTA MIPaB COOCTBEHHOC-
TH M KOHTPAKTHBIX IIpaB B oOecriedeHn: OecriepeOoiHOro (pyHKIMOHHPOBAHHUS
(hUHAHCOBBIX PHIHKOB OoJiee MOAPOOHO paccMaTpUBAaCh B MPEAIICCTBYIONIHX
paszenax.

Mexy TeM HEKOTOpBIE XapaKTEPUCTUKH Pa3BUTHA (PMHAHCOBBIX PBIHKOB
(TakuMe Kak COBOKYIHBIH O00BEM BBIJAHHBIX KPEIMTOB, OOIIas KalWTalH3amus
(hOHIOBOTO PHIHKA U JIP.) MOTYT HCITIOIB30BAThCS B KAUECTBE OTHOM N3 HE3aBUCH-
MBIX IIPOTHO3HBIX EPEMEHHBIX (“IPEIUKTOPOB”), KOTOPBIE MO3BOJISAIOT MpecKa-
3BIBaTh TEMIIBI JJOITOCPOYHOTO — CKaxkeM, Ha mepuof oT 10 mo 20 et — 3xoHo-
muyeckoro pocra (cM. King, Levine, 1993a, b). Pe3ynbsrarsl MHOrOYHCIIEHHBIX
SMIIMPHYUECKUX MCCIICIOBAHMM, TPOBEACHHBIX B mocieayrommid nepuoy (Levine,
Zervos, 1998; Demirguc-Kunt, Maksimovic, 1998; Carlin, Mayer, 1999; Beck,
Levine, Loayza, 2000 u 1p.), 0-BUANMOMY, TIO3BOJISIOT YTBEPKAaTh, YTO yIIyO-
nenue “puHaHcoBoro m3MepeHus” sxoHomukH (“financial deepening”) npu npo-
YUX PaBHBIX YCIOBHUSX CYHIECTBEHHO CIIOCOOCTBYET MOBBIINICHHIO XO35HCTBEH-
HOM aKTHBHOCTH?.

OcTaBasch B paMKax JTOBOJBHO €CTECTBEHHBIX MPEIIIONIOKCHUN, HETPYIHO
BBIBECTH TAKXKE CICIYIOIIee COOOpakeHHe: “HOPMAaTUB” PEeHTA0CIbHOCTH YacT-
HBIX KalUTAJIOBIOKCHUN — CCYIHBIH MPOLEHT (IIPH MPOYNX PABHBIX yCIOBHUSX,
pasymeeTcs) AOoJDKeH OBITh BBIIIE B CTpaHe ¢ Oosiee HaleKHOM 3allUTON IpaB
COOCTBEHHOCTH, TaK KaK CPAaBHHUTEIHHO OONBIINM OKaXETCS WHBECTHIIMOHHBIN

?7 JI10OOMBITHO ClleyIomee OOCTOATENbCTBO: TEMIIBI PAa3BUTHUS T€X OTpaciei, KOoTopble
0COOCHHO CHJIBHO 3aBHCST OT aKIMOHEPHOro ()MHAHCHPOBAHUS, Yalle BCEro He oOHapy-
JKHBAIOT CYIIECTBEHHON KOPPEIALNH ¢ MacImTabaMu ()OHJOBOTO PHIHKA, TOT/A KaK TEMITBI
pocTa Bcelt 5JKOHOMHKH B [IEJIOM 00HAPYKUBAIOT BECbMa CyIIECTBEHHYIO ITOJIOKUTEIBHYIO
3aBUCHMOCTB. DTO MOXKET O3HauarTh, HAIPUMeEp, YTO NpHOOpeTeHne IpaB COOCTBEHHOCTH
(amexkBaTHO 3amIMINEHHBIX!) UrpaeT 0COOYI0 pONb B ONTHMAJIbHOH aJUIOKalH PUCKOB,
CBSI3aHHBIX C OCYIIECTBICHHEM KallUTAJIOBIOXKEHHH (cM. Rajan, Zingales, 1998).
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CIpoc Ha 3aeMHble cpeacTBa. HoBble sMmupuueckue uccnenoanus (Wurgler,
2000), mo-BUANMOMY, COTIIACYIOTCSI C THIIOTE30H, COTIIACHO KOTOPOif B CTpaHax
Oosniee Ha/IE)KHOM 3aIUTON TpaB COOCTBEHHOCTH JOCTUTAETCS JIydllasi ajuloKa-
WS pecypcoB, U (prHAHCOBBIE CPECTBA HAIIPABILIIOTCS B IPOEKTHI, 0OeCcTIeunBa-
IOLIME CPABHUTEIBHO OOJBIIYIO TPOM3BOIUTENBHOCTh KallUTaja.

Haxkoner, mo0omeITHEIN BEIBOJ chopmynupoBaH B padote (Johnson, Boone,
Breach, Friedman, 2000). B crpanax, B KOTOpPBIX KOHTpaKTHbIE IpaBa M MpaBa
YaCTHOM COOCTBEHHOCTH Xy)XX€ 3aIlMIICHBI, (PMHAHCOBAS CHCTEMa OKa3bIBACTCS
MeHee crabwibHOH (Oosee “xpynkoii”, fragile); B Takux cTpaHax MmociencTBUs
BATIOTHO-(DMHAHCOBBIX KPHU3UCOB IIPHOOPETAIOT OCOOCHHO JpaMaTHYeCKUH Xa-
paxTtep.

I'maBHBIE BBIBOABI aBTOPOB OCHOBAaHBI HAa M3YYEHHH OIBITA (DUHAHCOBOTO
KpH3uca B 25 cTpaHax ¢ pa3BUBAIONIMMHUCS (UHAHCOBBIMU PbIHKamu (6 cTpaH
Jlarunckoit AmMepuku, 10 crpan FOro-Bocrounoit A3zuu, 4 crpans LieHTpanbHOM
u l0ro-Bocrounoii EBpomnsl u np.). Uaaexc nHdpopcMeHTa KOHTPAKTHBIX MpaB*
OKa3aJICsl BaYKHOM U BEICOKOCYIIIECTBEHHOM (JIOTHYECKOH ) IepeMeHHo (dummy):
B COOTBETCTBUH C YKa3aHHBIMHU pacueTaMH, yBeIMYeHHEe HH/IeKca (TO €CTh COBEp-
IIEHCTBOBAaHNE MH(POPCMEHTA) HAa OAMH ITyHKT, YTO COOTBETCTBYET, HAIPHMED,
Hepexoy OT WHCTUTYIHMOHAIBHBIX YCJIOBHUM, XapaKTepU3YIOIIUX CUTYallHI0 B
Manaiizuu, k ycnoBusM CHHramypa, IpH MPOYUX PaBHBIX YCJIOBHSX ITOBJIEKIIO
ObI 3a c000¥ yMEHbBIIIEHUE KPU3UCHOTO NaJIeHUs BAJIFOTHOTO Kypca MPUMEPHO Ha
5-6 %. He meHee 3HaUNTENHHBIMHU 110 CBOMM MacIITa0aM OKa3bIBAJIHCH MOCIEI-
CTBUSI, BBI3bIBACMBIE TIEPEXOJIOM K Oojiee COBpPEMEHHOM cucteMe MH(POPCMEHTa
IIpaB COOCTBEHHOCTH.

Takum 00pa3oM, SJKOHOMETPHUYECKHUI aHaIN3 OTPSCEHUH BaIIOTHO-(pUHAH-
COBOH CHCTEMBbI, IMEBIINX MECTO Ha NPOTSDKeHNH 90-X IT., MOKA3bIBAET: CIICIIH-
(uueckye 4epThl, OTIIMYABIINE KPH3HUCH B CTPaHaX C Pa3BUBAIOIIMMUCS (pUHAH-
COBBIMH PBIHKaMH OT (DMHAHCOBBIX KPH3HCOB B Pa3BUTHIX CTpaHAaX, B HEMaJOH
CTETICHU CBSI3aHbI C HECOBEPIIEHCTBOM DKOHOMHUECKHX U TPABOBBIX MEXaHU3-
MOB MH(OPCMEHTA, C HEOCTATOYHON 3aIUTON IpaB COOCTBEHHOCTH M KOHTpa-
KTHBIX MpaB. HarmsaaHol mimocTpanued Takux OTIMYUNA MOIVIO OBl CITY>KUTb,
HarpuMep, yXKe YIIOMHUHAaBIIeecs BbIIIe 0aHKPOTCTBO MHOTHX KPYITHEHIIINX 9acT-
HBIX O0aHKoB Poccuu, o3HauaBIee MO CYIIECTBY SKCIPONPHALNIO MULTHOHOB

*B pa60Te paccMaTpuBaJIMCh MPEKAC BCETO KOHTPAKTHI, 3aKJIFOYCHHBIC BJIaJCIblIaMU
NPEeAOCTaBICHHBIX q)HpMe (1)I/IHaHCOBI)IX PECYPCOB U MEHCIKEpaMU COOTBCTCTBYIOLIUX
KOMIIaHUH-3aEMIIUKOB.
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BKJIQTYMKOB M aKIIMOHEPOB, MACCOBBII OTKa3 OT IIIATEXXEH, & BMECTE C TeM JIpa-
MAaTHYeCKOe IaJIeHIE PHIHOYHBIX KypCOB FOCYJAPCTBEHHBIX M YaCTHBIX IEHHBIX
OyMmar u o0eclieHeHHe HAIOHAIbHON BaIIOTHI.
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